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Stracy  and  Another,  Assignees  of  Bishop,  a  M^f*^'  ^*** 
Bankrupt,  against  Hulse  and  Others. 

^HIS  was  an  action  of  trespass  against  Ilube  and  Bem^Hf  J^ »  »ndic-ina- 
"*•    two  Justices  of  the  peace,  and  Barthrop  an  exciseHoiricer*  ^l\  for"hc^«inr 
It  was  tried  at  the  last  assizes  for  the  coun^  of  EiseXy  before  s^c  duties,  be- 
Ash  HURST,  Justice,  when  a  verdict  was  found  for  the  plain-  ^^Jtramitrcoa- 
tifis,  witii  £59'  6s.  4i.  damages,  subject  to  the  opinion  of  the  ^'^^^  ^^^  t^e 
court,  on  a  case  which  stated  as  follows :  h"^"^  u  [  ^L 

A  commission  of  baqkrupt  was  issued  against  Bishop ,  (who  <i<H.bie  dutici  are 
was  a  candle-makcr)  on  the  4th  of  February,  1779,  and  his  cauX3enX 
estate  assigned  to  the  pl^tiffs  on  the  17th  of  that  mondi;  the  andmuteriau.ia 
act  of  bankmplcy  having  been  coinmitled  on  tlie  CQlh  of  /a-  ^^!^i^^,\  ?|, J" 
nuarjf  preceding.     On  the  4th  otMarch^  an  information  was  th  •>  may'be 
exhibited  against  him,  before  the  defendanj3  liuke  and  Ben-  ^^*^^^^' 
yon,  Ibr  hot  paying  £Q9.  13s.  Qd*  the  single  duties  then  due 
•nd  payable,  for  candles  made  by  him,  between  the  9th  of 
November  ind  the  (23d  of  December,  1 778.   On  the  same  day 
on  which  the  iuformaiicsi  was.  exhibited,  he  was  served  with  a 
Himmons  to  attend  the  justices  on  the  6tli  of  March,  which  he 
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did ;  and  then  acknowledged,  that  the  single  duties  were 
due,  and  unpaid;  whereupon  they  convicted  him  in  t£e 
penalty  of  double  duties,  amounting  to  £59'  6s.  Ad. ;  and 
issued  their  warrant  to  the  defendant  Barthropy  and  another 
excise-officer,  **  authorising  and  commanding  them,  and  every 
''  of  them,  that  upon  all  the  candles,  and  all  the  materials 
''  and  utensils  for  making  of  candied,  in  the  custody  of  Bishop, 
*'  or  any  pr^^on  or  persons  in  trust  for  hiniy  they  should  levy 
''  the  sum  of  «£59*  65.  Ad.  recovered  against  him,  for  a  cer- 
"  tain  offence  committed  by  him  against  the  laws  and 
*'  statutes  of  excise,  whereof  he  stood  couvicted ;"  then  di- 
rectbg  a  sale,  if  they  should  not  be  redeemed  within  six  days ; 
and  if  there  should  be  any  overplus,  to  render  it  to  Bishop. 
By  virtue  of  this  warrant,  the  officers  distrained  the  goods  in 
the  declaration  mentioned,  (being  candles,  materials,  and  uten^ 
sils,)  which  were  before,  and  at  the  time  of,  tlie  distress,  in 
the  possession  of  the  plaintiffs,  as  assignees.  When  Bishop 
appeared  before  the  justices,  he  informed  them,  that  he  was  a 
bankrupt,  and  could  not  pay  the  duty ;  and  that  his  effects 
had  been  assigned,  under  the  commission,  to  tlie  plaintiffs. 
After  the  distress,  the  plaintiffs  tendered  die  single  duties  to 
Barthrop,  which  he  refused  to  accept. 

Tlie  question  was,  "  Whether  the  said  goods  were  liable  to 
'^  be  distrained  for  the  said  double  duties  under  the  circum- 
'*  stances  of  this  case  ?" 

There  were  two  arguments;  the  first  in  Easter Xerm  last,  on 
Fridaijy  the  2 1st  of  April,  by  Mingat/,  for  the  plaintiffs,  and 
Ershne,  for  the  defendants ;  the  other  this  day,  by  Morgan, 
for  the  plaintiffs.  Beckham  was  for  the  defendants,  but  the 
court  tliought  it  unnecessary  to  hear  him. 

The  question  turned  upon  the  construction  of  certain  clauses 
in  the  statutes  of  12  Car.  2.  c.  24.  li  Car.  2.  c.  11.  and  8 
Anne,  c.  9. 

B^  12  Car.  2.  c.  24.  ^  45.  the  justices  are  authorised  and 
required  to  issue  warrants  for  levying  the  forfeitures^  penalties^ 
and  fines,  imposed  by  that  act,  (which  relates  to  the  excise  on 
beer  and  other  liquors,)  on  the  goods  and  chattels  of  the  of- 
fender ;  and  to  cause  sale  to  be  made  of  the  said  goods  and 
chattels,  (if  not  redeemed  within  a  limited  time)  rendering  to 
the  party  the  overplus,  if  any  be. 

By  15  Car.  2.  c.  11.  §  13.  all  the  brewing  vessels,  and 
utensils  for  brewing,  into  whose  hands  soever  they  ^hall  come> 
and  by  what  conveyance  or  title  soever  they  shall  be  claimed, 
shall  be  liable  and*Rubject  to,  and  are  thereby  charged  with, 
all  the  debts  and  duties  of  excise,  in  arrear,  and  owing  by  any 
person  or  persons,  for  any  beer  or  ale  made  within  the  said 
breWhouse ;  (that  is,  the  brewer's  common  and  usual  brew* 
howvefa^ ; )  and  shall  also  be  subject  to  all  penalties  and  for- 

*  feitures 
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features  incurred  by  such  person  or  persons,  so  using  the  said  1780. 
brewhouse,  for  anv  offence  against  the  laws  and  statutes  of  l-^v-^^ 
excise ;  and  it  shall  be  lawful,  in  all  cases,  to  levy  debts  and  Stract 
penalties,  and  use  such  proceedings  against  ttie  utensils  therein  as^inst 
contained,  as  it  might  be  lawful  to  do,  in  case  the  debtor  or  lluLstf. 
offender  using  the  utensils,  had  been  truly  and  really  the  owner 
and  proprietor  of  the  same. 

By  8  Anney  c.  9*  (made  perpetual  by  9  Anne,  c.  ^1.  §  7.) 
the  excise  on  candles  was  introduced ;  and  by  ^  9-  of  that  act, 
all  makers  of  candles,  who  shall  refuse  or  neglect  to  pay  the 
^ties,  are  to  forfeit  double  the  sum. 

The  flame  statute,  §  19*  enacts,  that  all  the  candles,  and  * 
ailthe  materials  and  utensils  for  the  making  of  candles,  in 
iIk  custody  of  any  cfliaker  or  makers  of  candles,  or  gf  any 
person  or  persons,  to  the  use  of,  or  in  trust  for,  such  maker 
or  makers  of  candles,  shall  be  liable  and  subject  to,  and  are 
thereby  made  chargeable  with,  all  the  debts  and  duties,  for 
candles,  in  arrear,  and  owing  by  such  maker  or  makers,  for 
4my  cancBes  by  him,  her,  or  them,  or  in  bin  or  their  working 
iiOBse,  or  jrfaces  aforesaid,  (enumerated  ^  6.)  made,  and  shau 
alflo  be  subject  to  all  penalties  and  forfeitures  incurred  by 
m%€h  person  or  persons  so  using  such  work-house,  or  odier 
place,  for  any  offence  against  this  act,  relating  to  the  said 
duties  upon  candles ;  and  that  it  shall  and  may  be  lawful, 
in  all  such  cases,  to  levy  debts  and  penalties,  and  use  such 
fNTOceedings,  as  may  lawiully  be  done  by  this  act,  in  case 
die  debtor  or  offender  were  the  true  and  lawful  owner  of  the 
«ame. 

And,  by  §  27,  it  is  enacted,  *^  That  all  and  every  the 
*'  powers,  authorities,  directions,   rules,  methods,  penalties, 

forfeiturefl,  clauses,  matters,  and   things,  which  in  and  by 

12  Car.  2.  c.  24.  or  bif  any  other  larc  now  in  force, 

relating  to  the  revenue  of  excise  upon  beer,  ale,  or  other 
**  licpiors,  are  provided,  settled  or  established,  for  managing, 
^  rainng,  levying,  collecting,  regulating,  or  recovering,  ad- 
^'  judging,  or  ascertaining  tlie  duties  thereby  granted,  or  any 
'*  of  them,  (other  than  in  such  cases,  for  frhich  other  />e- 
^  nalties  and  provisions  art  made  am  prescribed  by  this 
^'  act,)  shall  be  exercised,  practised,  applied,  used,  and  put  [  414  ] 
^^  in  execution  in  and  for  the  managing,  levying,  collecting, 
^  mitigating,  recovering,  and  paying  die  said  duties  upon 
^  candles  hereby  granted,  as  folly  and  effectually,  to  all  iii- 
**  tents  and  purposes,  as  if  all  and  every  the  said  powers, 
^'  Sfc  were  particularly  repeated,  and  agaii|  enacted  in  the 
**  body  of  this  act.'* 

After  the  first  argument,  Bulleb,  Justice,  observed,  that 
it  was  clear,  the  action  would  not  lie  against  the  justices, 
because  the  warrant  followed  the  words  o(  the  act  of  parlia* 
■ttent ;  and  tb&reforei  if  the  goods  distrained  were  not  liable, 

§2  tU 
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1 780.       the  officers  had  acted  without  any 'authority.    The  rest  of  th« 
v^^/^/       court  seemed  to  be  of  the  same  opinion^  and  the  counsel  for 
St  RACY      the  plaiutiiis  gave  the  case  up  as  to  the  defendants  Hulse  and 
against        Benyon. 

HuLSB,  luity  with  regard  tp  tlie  legality  of  the  distress,  they  in- 

sisted,   tiiaty  as  the  assignment  had  been  made  before  tb^ 
conviction y  the  goods  were  no  longer  in  the  custody  of  the 
niaker^  nor  of  any  body  in  trust  for  hiip^  but  iu  the  hands  of 
the  assignees  as  trustees  for  tlie  creditors;  and,   tlierefore, 
they  \vere  not  liable  to  be  distrained  under  the  19th  section 
of  8  Aiwty  c.  9.     Tiiis  section  differed,  tliey  said,  materially, 
from  15  Car.  2.  c.  11.  §  13.  which  subjects  brewing  utensils 
to  the  duties  and  penalties  into  whose  hands  soever^  or  by  - 
whatever  title^  thev  should  come.    There  might  be  a  good  . 
reason  for  the  difference  between  die  two  provisions.     By 
15  Car.  2.  the  beer  and  materials  are  not  made  liable ;  and^ 
as  to  the  brewing  utensils,  tliey  aie  of  a  bulky  nature,  and 
of  great  value,  not  liable   to  be  often  sold  or  transferred ; 
and,  therefore,   purchasers  might  be  expected    to    enquire 
inrhat  lieps  there  are  upon  them ;  whereas  candles,  and  ma- 
terials for  candles,  are  the  daily  subjects   of  sale;  and  it 
Tvpuld  be  highly  inconvenient,  if  they  could  be  followed  for 
th^  duties  and  penalties  into  the  hancfs  of  tliird  persons.     If 
the  law  were  so,  no  person  could  safely  purchase  candles, 
or  any  thing  employed  in  making  them,  in  open  shops.     The 
£7tli.  section  of  the  statute  of  Queen  Anne  did,  indeed,  ex- 
tend all  the  penalties  and  modes  of  recovery  mentioned  in 
former  excise  laws  to  the  case  of  candles ;  but,  by  the  ex- 
ception in  tlie  same  section,  this  was  only  to  be  in  cases 
for  which  no  penalties  or  provisions  were  enacted  by  tlic 
statute  of  Queen  Anne  itself ;  and  tlie  present  was  a  case 
M  here  a  new  provision  was  made  by  that  act ;  the  candles 
and  materials  being  thereby  rendered  liable,  which  beer,  or 
the  materials  for  brewing,  are  not  by  the  act  of,  15  Car.  ^. 
415  ]      The  19th  section  of  the  act  of  Queen  Anne^  only  meant  to 
give  tlie  King  the  same  remedy  by  distress  for  the  duties  and 
penalties,  as  he  had  at  common  law,  or  under  the  statute 
of  33  lien.  8.  c.  39*  by  a  writ  of.  extent;  and  as  an  extent 
does  not,  in  the  case  of  bankruptcies,  attach  on  the  goods, 
if  issued  after  the  assignlhent,  i^or,  in  the  case  of  actions, 
if  after  ju(^ment;  (which  last  point  was  settled  in  the  late 
l^ase  of  Vppom  v.  Somner  in  tlie  Common  Pleas  (a) ;)  ao 

here 

faj  C.  B.  H.  8r  E.  ip.  Geo.  3.     2  Blackst.  1251.  1294.  {rj 


[r]   This  case  was  reconsidered  at    sell^  4  T.  it  402,  and  the  doctrine 
*t^  9?^^^^  length  in  tka;  of  Rgrh^  v.  Dai/*    here  cUcd  from  it  wa&  fully  estabU^h- 
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bere  the  iiss^ment  being  previous  to  the  conviction  and  waiv* 
rant  of  distress,  the  goods  were  not  liable.  Indeed  the  very 
clause  v^  the  vrarranti  directing  ttie  overplus  to  be  paid  to 
JBisiopf  showed,  that  tliis  distress  could  not  be  justified  i  for 
how  could  he  be  entitled  to  the  overplus  of  goods  not  his  prb- 
petty,  but  vested  in  the  assignees  to  be  distributed  among  his 
creditors  ? 

On  the  part  of  the  defendants,  the  law  with  regard  to  ex- 
tents was  admitted  to  be  as  stated ;  but  it  was  said,  that  it 
could  not  aflfect  this  question,  which  depended  on  the  words 
of  the  excise  acts ;  and  that  there  was  no  substantial  difference 
between  the  two  clauses  of  15  Car.  2.  c.  U.  and  8  ^wwe,  c.  9; 
or,  if  there  was,  the  general  provision  in  ^  C77  of  the  act  of 
Queen  Anne^  extended  every  remedy  given  by  the  one  to  cases 
umjer  the  other,  lliat  the  general  policy  of  all  tlie  excise 
laws,  is  to  give  a  lien  upon  the  subject-matter  of  the  duty,  an/l 
the  utensils  employed ;  and  with  regard  to  malt,  (the  first  act 
concerning  which  was  IS  Will.  3.  c.  5.)  it  had  been  decided  by 
the  court  of  Exchef/uer  in  two  different  cases,  viz»  the  Attor^ 
uey  General  v.  Senior,  and  Rex  v.  Fowler,  that,  though  there 
has  been  an  assignment  under  a  commission  of  bankrupt,  it 
continues  liable  m  the  hands  of  the  assignees.  ^ 

LordMANSFi£LD,T— ^JThis  case,  by  admission,  gives  up  a 
great  part  of  tlic  argument  we  have  heard ;  for  it  admits,  that 
the  gcKKls  in  the  hands  of  the  assignees  were  liable  to  the 
single  duties.  We  think  the  question  depends  entirely  on  the 
19th  section  of  the  act  of  Qu^en  Anne;  and  it  is  clear,  by 
that  section,  if  the  goods  distrained  were  liable  to  the  single 
duty,  that  they  also  were  to  double  duty.  Hie  question  there- 
fore is,  whether  the  assignees  do  not,  by  privity,  stand  in  the 
place  of  the  bankrupt  as  to  all  tlie  rest  of  the  world.  Hiey 
are  his  representatives.  Every  equity  that  would  aflect  him, 
they  are  liable  to.  If  he  has  pledged,  they  must  redeem. 
They  cannot  have  the  wife's  chose  in  action,  without  making  a 
provision  for  her.  The  case  o(  third  persons,  who  have  bought 
candles,  is  very  different*  The  warrant  does  not  reudi  them. 
This  is  not  a  new  question.  It  has  been  repeatedly  determiued 
in  the  Exchequer,  tliat  as  to  tliis  sort  of  lien^  the  assignees 
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cS.  Nevertheless  the  authoritv  of  both 
cases  has  been  since  expressly  over- 
ruled in  a  case  ot  the  King\.  Wells 
and  Allnutt^  which  was  many  years 
pending  in  the  Exchequer:  And  the 
law  upon  the  subject  now  remains  nn- 
2f' ttlcd  among  these  conflicting  deci- 


sions ;  the  same  point  having  ariseit 
in  a  case  ol  Thurston  v,  MiiU\  -nhich 
*wus  argued  in  the  King's  Bench,  Mi- 
cimehnus,  50th  d  3.  upon  a  special 
casi%  and  is  now  ordered  to  be  rd« 
argued  on  a  special  verdict. 
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1 780.  ®"^  ^^^  bankrupt  are  the  same.  Tlie  cases  of  the  Attorney 
General  v.  Senior  (1),  and  Rex  v.  Fowler  (2),  are  in 
point. 

The  Postea  to  be  delivered  to  the  defendants. 


(1)  Tliat  was  an  informatioFti,  in  the 
court  of  Exchcqutr,  in  1739,  by  ihe 
Attorney  Gcneralyi^'iT  Dudley  Ryder y) 
against  Senior^  a  bankrupt,  and  his 
two  assignees ;  which  set  forth,  that 
Senior^  (being  a  maltster,)  between 
JuM  1737,  and  the  May  before  the 
filing  the  information,  made  malt  for 
sale,  for  whicl)  a  duty  of  sixpence  a 
bushel  ought  to  have  been  paid  ;  and 
that,  in  January  1737,  a  commission 
of  bankruptcy  issued  against  him  ; 
that,  at  the  time  of  his  bankruptcy, 
l\e  was  indebted  in  divers*  suins  for 
duties  on  malt,  and  was  possessed  of 
several  quantities  of  malt,  for  which 
no  duties  had  been  paid  ;  that  the 
^assignees  had  disposed  of  that  malt, 
part  of  which  had  been  charged  with 
the  duty  by  the  officer,  and  part  not ; 
and  that  the  duty  for  the  same  was 
still  owing;  that  the  assignees  had 
been  applied  to  for  payment,  and  had 
neglected  to  pay,  and  refuse^d  to  dis- 
cover the  qunn.tity  they  had  possessed 
themst;Ivc6  of;  and  praying  a  disco- 
very of  the  qui^ntity  of  malt  the  bank* 
rupt  was  possessed  of  at  the  time 
of  the  bankruj^tcy,  and  whether  the 
same  was  then 'charged  with  the  duty, 
an4  l)ow  inuch  malt  came  to  their 
hands  for  which  no  duty  had  been 
paid,  and  how  much  the  duties 
amounted  to,  and  that  thpy  might  pay 
the  same  to  the  King's  use. 

The  bankrupt,  by  his  answer,  ad- 
mitted, that  at  the  time  of  his  bank- 
ruptcy he  was  indebted  for  malt  du- 
ties ^'93.  and  was  then  possessed  of 
724  bushels  of  malt,  which  was  siir^ 
Vpyed  and  charged  with  the  duty,  but 
no  part  thereof  paid.  The  assignees 
^aid,  that  ^n  assignment  was  made  to 
Jhcm  on  the  24th  of  January;  thii^ 
(they  possessed  and  sold  724  bushels 
df  malfi  the  dxity  on  which  amounted 


to  jC18.  \2s.;  that  they  had  no  no- 
tice of  the  debt  due  to  thc^  Crown, 
until  after  they  had' sold  the  malt; 
that,  afterwards,  they  had  notice,  but 
refused  to  pay,  not  thinking  them- 
selves liable;  that,  by  the  bank- 
ruptcy and  assignment,  they  were  ad- 
vised the  property  of  the  plaintiff's 
effects  was  divested  from  him,  and 
legally  vested  in  them,  without  notice 
of  the  King's  debt,  and  before  any 
step  was  taken  on  his  behalf  to  affect 
the  property,  or  render  the  bankrupt's 
effects  liable  to  the  demands  of  the 
Crown. 

The  Attorney  General  replied ;  and, 
on  hearing  him,  and  the  Solicitor  GV- 
neral,  for  the  Crown,  and  Mr,  Booths 
and  Mr.  Wilbraham^  for  the  defend- 
ant, it  was  referred  to  the  Deputy 
Remembrancer,  to  examine,  and  re- 
port to  the  court,  wha  quantity  of 
malt  had  come  to  the  hands  of  the 
assigm*es  which  belonged  to  the  bank- 
rupt, and  to  take  an  account  of  the 
value  thereof,  and  likewise  of  what 
money  was  in  arrear  from,  and  due 
and  unpaid  to  his  Majesty  by,  the 
bankrupt,  for  the  duties  on  the  said 
malt ;  or  on  any  other,  and  what, 
quantity  of  malt  made  by  him  at  tho 
time  when  the  assignees  look  posses-r 
sion  of  the  malt  belonging  to  him — 
all  just  allowances  to  be  made-»— the 
cause  to  continue  in  the  paper  till  the 
report. 

On  this  order  the  assignees  submit- 
ted, and  paid  the  duty,  and  no  farther 
proceedings  were  had. 

(2)  The  case  of  Rex  v.  Fotvler  came 
on  in  1779.  On  the  19th  of  ]\Iay, 
1778,  a  commission  of  bankrupt  issued 
against  Fouler,  who  was  that  day 
found  a  bankrupt,  and  a  provisional 
assignment  executed  to  the  messenger. 
On  the  20th  of  May  an  extent  issued 

against 
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against  him,  updn  an  inquisition 
taken  that  morning,  for  above  ;C2dOO 
due  for  malt  duties,  directed  to  the 
sheriflf  of  Suffolkj  who,  by  virtue 
thereof,  entered  on  the  bankrupt's 
premises,  and  seized  upwards  of  the 
v&lue  of  ;£2300.  The  assignees  ap- 
plied to  the  solicitor  of  the  Exchcqua-^ 
and  to  the  sheriff  to  withdraw  the  ex- 
tent, and  deliver  up  the  malt.  This 
not  being  done,  they  presented  a  me- 
morial to  the  commissioners,  re- 
questing that  the  money 
[  417  ]  arising  from  the  sale  of 
the  malt  might  be  paid 
over  to  them,  the  malt  h&^ii^g  hccn 
sold  by  the  sheriff  under  a  writ  of 
Venditioni  exponas,  which  had  issued 
on  the  return  of  the  extent.  Upon  this 
a  rule  was  made  by  the  court  of  £x* 
chequer  J  on  tbd  motion  of  Mr.  Keni/an, 
that  the  Attorney  General  should  shew 
cause,  why  the  assignees  should  not 
be  at  liberty  to  enter  their  claim  of 
property  to  the  malt,  notwithstanding 
the  time  for  so  doing  was  expired  ; 
and  to  plead  to  the  writ  of  extent;  the 
money  in  the  mean  time  to  remain  iu 
the  sheriff's  hands. 

The  Attorney  General  did  not  mean 
to  shew  caus^ ;  so  that  the  assignees 
would  have  pleaded,  and  the  matter 
have  come  before  a  jury ;  but  none 
of  the  facts  being  disputed,  it  was 
agreed,  that  the  Attorney  General 
should  bring  on  the  question  on  the 
validity  of  the  extent,  in  the  form  of 
shewing  cause. 

The  counsel  for  the  assignees  relied 
on  the  effect  of  the  assignment  under 
the  commission  of  bankruptcy,  and 
the  change  of  property.  They  admit- 
ted, that  they  were  liable  for  the  du- 
ties on  the  malt  of  which  they  pos- 
sessed themselves  ;  but,  as  to  the  otber 
duties  in  arrcar,  they  contended  they 
were  not  liable.    They  relied  also  on 


1790. 


Steact 
against 

UULSS* 


the  difference  in  the 
words  of  15  Car.  2.  c. 
11.  §  13.  jvith  respect 
to  the  excise  on  beer, 
by  which  it  is  enacted, 
*'  That  all  and  every 
"  the  brewing  utensils,  into  whose 
**  hands  soever  they  shall  come,  and  by 
**  what  conveyance  or  title  they  shall 
''  be  claimed,  ^c"  and  those  of  13 
IFil,  3.  c.  5.  §  18.  (the  first  sUtute  im- 
posing a  duty  on  malt,)  which  were 
not,  they  said, of  so  extensive  an  import. 
For  the  Crown,  the  case  of  Rex  v. 
Senior,  and  several  other  determinations 
of  the  same  sort,  were  cited  :  And 

The  court  determined,  that  the  ex* 
tent  was  legal ;  and  that  the  malt  hi 
the  hands  of  the  assignees  was  liable  to 
all  the  duties  in  arrear ;  and  the  rule 
was  discharged. 

The  18th  section  of  13  JViL  3.  c.  5. 
(the  provisions  of  which  act  have  been 
renewed  annually  since  1  Anne,  st,  2* 
c.  3.)  is  as  follows :  *'  All  malt  in  the 
*'  custody  of  any  maker  of  malt,  shall 
be  liable  and  subject  to,  and  are 
hereby  made  chargeable  with,  all 
*'  and  singular  the  debts  and  duties  of 
"  malt  in  arrear,  and  owing  by  any 
person  or  persons  for  any  malt  made 
by  such  maltster,  or  within  hismalt- 
^  house;  and  shall  also  be  subject  to 
*'  all  penalties  and  forfeitures  incurred 
'*  by  such  person  or  persons  so  using 
'*  such  malthouse,  for  any  offence 
*'  against  the  laws  relating  to  the  du- 
ties on  malt;  and  it  s]iall  be  lawful 
in  all  cases  to  levy  debts  and  penal- 
ties, and  use  such  proceedings  against 
such  malt  us  it  may  be  lawful  to  do 
in  case  the  debtor  or  offender  ^ere 
'"  the  true  and  real  owner  of  the  s^ini^ 
"  malt."— The  l/th  section  is  in  the 
same  words,  mutatis  mutandis,  witl| 
the  S7  th  section  of  S  Anne,  c.  9, 
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Tueiwlay,  iJOth 
May.^ 


A  party  liaving 
a  mortnge  and 
aKoBbond,asa 
•fcafity  for  tl»e 
■ame  oebt,  nuiy 
brini;  an  ftctiou 
on  the  bond,  and 
arrv»t  the  de-  ^ 
ff  ndant,  pend- 
in'<  a  tuii  in 
C4uit}'  for  a 
fuieclo»ure» 


[41S] 


BuRNELL  againji  Martin. 

"VTOTION,  by  G.  Wil^hy  for  a  rule  to  «liew  cause,  why 
-^^  the  defendant  should  not  be  discharged  out  of  custody 
on  filing  common  bail,  upon  an  affidavit^  stating,  That,  hav- 
ing borrowed  .£300  of  the  plauitiff,  he  had  given  him  by  way 
of  security,  a  mortgage  of  a  tenu  for  forty-live  years  of  an 
estate  let  at<£40  a  year,  and  also  a  bond  ;  that,  tlie  interest 
being  in  arrear,  the  plaintiff  had  filed  a  bill  of  foreclosure, 
had  soon  after  got  into  possession  o^  the  estate,  and  had 
served  the  defendant  with  a  subpvtna  to  hear  judgment  as  ou 
the  29th  of  May ;  after  which  service  he  had  arresled  him  in 
an  action  on  the  bond  iu  this  court ;  and  that  the  mortgaged 
premises  were  an  ample  security  for  tlie  debt.  Lord  Mans- 
field said,  the  motion  could  not  be  complied  with,  for  that 
it  had  been  settled  over  and  over  again,  that  a  person,  in  sucli 
a  case,  is  a]t  liberty  to  pursue  all  liis  remedies  at  once ;  and 
the  rule  was  refused. 


woinesday,      Tlic  KiNG  against  the  Inhabitants  of  Framp- 

:5l»l  May.  ®  _ 

TON  on  Severn. 


A  certificated 
person  havin)^ 
refurned  to  the 
cert'ifyinjt  pa« 
ri«h,  and  re« 
mained  there  13 
yrars»  a  sou  who 
was  b«m  to  him 
there,  durinj; 
that  time,  being 
hin"^  and  «r^'- 
ing  a  year  tu  the 
parish  certi6cd 
to,  gaina  a  arto 
tlement  by  such 
hiring  and 
tcrvice. 


''PWO  jastices  removed  the  wife  and  child  of  Samuel  Minett, 
^  (he  having  left  them,)  from  Frampton  to  Trethenie.  On 
an  appeal  to  the  quarter-sessiqiis  for  Gloncestenhirey  the  oixier 
of  removal  was  quashed,  by  an  order  now  removed  into  this 
court,  which  stated  as  follows  : — hi  the  year  1 7o  I ,  the  parish 
of  Trelheme  granted  a  certificate  to  tlie  parish  of  Frampton 
on  Severn^  acknowledging  Job  Mhietty  and  Ann  his  wife, 
to  be  settled  in  Trethenie^  under  which  certificate  tliey  Ii\'ed 
in  Framoton  till  the  latter  end  of  1753,  or  the  beginning  of 
1754,  w-hen  they  voluntarily  retunicd  to  TiethernCy  and  had 
afterwards  a  son,  named  JSamuel,  born  there.  Job  Minett,  the 
fatlier,  continued  to  live  in  'Fret/ierne,  for  17  or  18  years ; 

when. 


[f]  This  case  lias  been  confirmed 
by  two  subsequent  decisions,  R.  v. 
Nexcittgton,  1  T.  R.  35^,  and  R.  v. 
Saint  MichaeVsy  Coventry,  5  T,  R. 
526.  In  which  the  principle  is  de- 
clared to  be,  that  ^  quitting  of  the 


certificated  parish  by  the  pauper, 
without  intention  of  returning,  shall 
amount  to  an  abandonment ;  and  t))at, 
although  (as  in  the  latter  case)  he  does 
in  fact  afterwards  return. 
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^^hen,  having  a  relation  in  Framj}ton  dead,  he  went  bv  him-       j  IRQ 
self,  (his  wife  being  dead,)  to  possess  himself  of  the  eti'ccts^       v^>-^ 
and  remained  tliere  about  six  moutlis^  when  being  taken  ill,    j^^  Kik« 
he  was,  by  die  parish  of  Tretherne,  recommended  to  GloU"       af»ainst 
ctster  Infirmary,  and  there   died.     But  before  he  went  to    Framptok« 
Frampiortf  to  take  possession  of  his  relation's  effects,  Samuel^ 
the  son,  was  hired  for  a  year  to  Robert  Firrif^  in  Frampton, 
and  lived  with  him  for  two  or  three  years.     On  going  out  of 
Virry^  service,  he  was  hired  again  in  Frampton^  to  Richard 
Clntterbucky  and  lived  with  him  for  two  or  three  years,  and 
til]  after  his  father  died.     Tlie  son  afterwards  married,  and 
had  a  child,  and  his  wife  and  cliild  were  the  paupers  who  were 
removed  by  the  two  justices. 

Dunning  had  begim  to  shew  cause  why  the  order  of  ses« 
sions  should  not  be  quashed,  and  cited  Rex  v.  Soucrbif  (a\ 
and  Rex  v.  Taunton  St.  Mart/  Magdalen  (b),  but'  Lord 
Mansfield  directed  the  counsel  on  the  other  side  to 
go  on. 

Houorthf  and  Cluffbrd,  in  support  of  the  order  of  removal, 
observed,  that,  ip^  the  case  of  If  ex  v.  Taunton,  the  circum«  [  419  } 
stances  were'  very  particular.  The  extraordinary  length  of 
time  during  which  the  certificate  had  slept,  was  considered  as. 
a  waver  of  it :  but  they  seemed  to  doubt  the  law  of  that  case. 
It  had  been  settled,  they  said^  in  later  cases,  (as  in  Rcr  v. 
Spot  land  (c)y)  that  a  voluntary  removal  of  a  certiiicated  peisc»ii 
from  the  parish  to  which  he  has  been  certified,  will  not  vacate 
the  certificate ;  and  this  without  any  regard  to  any  iuter^'al  or 
length  of  time.  If  a  pauper  can,  by  Tengtli  of  time,  deseit 
and  annul  a  certificate^  how  is  the  line  of  limitation  to  be 
draN^n  ?  If  a  montli's  absence  from  the  parish  will  not  do,  will 
a  year,  or  10  years,  or  18  years  ?  By  analogy  to  the  statute  of 
limitations,  20  years,  at  least,  ought  to  be  required.  Here, 
the  certifying  parish  did  not  look  upon  the  certiiicate  as  at  an 
end ;  for  diey  recommended  the  father  to  the  Gloucester  lii- 
limiiiry,  considering  him  still  as  th&ir  p:iri;>hiontT. 

Lord  Man  SKI  ELD, — ^'llie  exuct  ciroumstaurrs  of  this  case 
have  not  occurred  before,  though  the  principle  of  desertion, 
by  long  disuse,  is  to  be  found  in  diat  of  Taunton.  But,  here, 
there  was  no  faitli  given  by  tlic  parish  of  Frampton  to  tlie  cer- 
tificate, as  to  Samuel,  whom  they  never  heard  of  till  he  came 
there  as  an  emancipated  person.  The  case  seems  to  be  ntuch 
stronger  than  that  of  Taunton. 

WitLEs,  and  AsuuuBST,  Justices,  of  the  same  opinion. 

Bu  LLEB, 


Ca)  II.  524  Geo.  2.  Burr.  Settl.  Ca.         CcJ  H.  5  G.  3.  Burr.  Scttl.  Ca.  N#. 
No.  130.  170.  « 
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BuLLEK,  Justice, — I  am  of  the  same  opinion.  There 
are  no  reasons  stated  for  the  judgment  in  Rex  v.  Spotland, 
and  it'does  not  appear^  either  that  the  court  meant  to  con- 
tradict^ or  that  the  decision  did  contradict^  the  case  of  Rex  v^ 

fRAMPTOH.  Taunton, 

The  order  of  sessions  conBrmed. 


The  Kino 
against 


dlft  May. 

The  court  will 
Bot  grant  a  Ao- 
htmteorjnuad 
iettifiamAtm  to 
briag  op  a  pri* 
ionar  of  war.— 
If  a  pany  refuse 
to  consent  to  the 
examination  of  a 
vitness  to  an  es* 
tfent^ftlfaatby 
commiasinn, 
where  his  pre* 
■enee  canpot  be 
obtained,  or  to 
«dmit  the  fact, 
the  court  vill 
stsiftt  the  other 
parW.by  pjitUog 
off  the  trial. 

•[  420  ] 


FuRLY  against  Newnham. 

T  N  last  Hilan/TcTtny  Baldwin  had  moved  for  a  writ  of  habeas 
^  corpus  ad  testificandumy  to  bring  up  an  American,  who 
'was  a  prisoner  in  the  Mill  prison  at  Plymouth,  to  give  evi* 
dence  on  the  part  of  the  plaintif);  in  an  insurance  cause,  he 
being  the  only  witness  in  England,  who  could  prove  the  cap* 
ture.  llic  court  thought  there  could  be  no  habeas  corpus  to 
bring  up  a  prisoner  of  war ;  and  the  Solicitor  General  men- 
tioned a  case  where  Aston,*  Justice,  had  delivered  an  opi* 
nion  to  that  effect.  Lord  Mansfield  said,  the  presence  of 
witnesses  under  like  circumstances,  was  generally  obtained  by 
an  order  from  the  secretary  of  state.  But  it  seems  application 
had  been  made  for  such  an  order  in  this  case,  without  success. 
Aftenvards,  (in  this  term,)  a  rule  was  granted,  to  shew  cause, 
why  the  defendant  should  not  consent,  either  to  admit  the  fact 
of  the  capture,  or  that  the  prisoner  should  be  examined  on  in- 
terrogatories. If  this  consent  should  be  refused,  the  court 
said  they  would  put  off  the  trial,  from  time  to  time,  to  give 
theplaintiif  an  opportunity  of  filing  a  bill  in  equity. 

This  day,  the  hrst  part  of  ti^e  rule  was  made  absolute,  thtf 
plaintiff  agreeing  to  produce  all  the  letters  he  had  received 
concerning  the  matter  in  litigation. 


Wf^oe»<Uv, 
SlstBCay/ 

K  a  rule  be  ob- 
tained esrainst 
the  sheriff  tu  re- 
turn a  writ,  ser« 
%  ice  on  the  un- 
der-sheriff's 
a^ent  in  town, 
i»  not  »uf£cieat. 


The  King  against  Coles. 

A  N  attachment  had  issued  against  Coles,  late  sheriff  of 
■^^  Southampton,  for  not  returning  a  writ.  Afterwards, 
Contpcr  obtained  a  rule  to  shew  cause,  why  the  attachment 
should  not  be  be  superseded,  on  the  ground  that  the  rule  to 
return  the  writ  had  only  b^en  served  on  the  under-sheriff's 
agent  in  town. 

Runnington  now  shewed  cause,  and  stated,  that  it  was  the 
constant  practice  to  serve  rules  directed  to  the  sheriff  of  JLon- 
don,  Middksex,  and  Surry,  only  on  the  agents. 
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This  was  admitted  on  the  other  side^  but  the  practice  was 
said  to  be  founded  on  this,  that  the  offices  of  the  agents  for 
the  under-dieriffs  of  those  counties,  are,  in  truth,  considered 
as  the  oflices  of  the  under-sherifis  themselves  ;  but,  if  the  rule 
ynere  served  on  the  agent,  any  where  but  at  the  office,  the 
service  would  be  bad  even  in  tlie  cases  of  Londofi,  Middlesex^ 
and  Surry,  Besides,  as  six  days  were  only  given,  after  the 
service  ot  the  rule,  to  return  the  writ,  it  would  be  impossible 
to  obey  it  in  distant  counties^  if  service  on  the  agent  were  suf- 
ficient. 

The  rule  made  absolute. 
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The  Kiv« 
against 
Coles. 


The   King    against    Townshend,   and.      ruw^»y. 


Another. 


IttJune. 


npHE  j)arish  of  Kingsley,  in  Staffordshire,  consists  of  two  JuJilf^n^r"' 
-*•    districts,  or  townships,  viz.  Kingsley  and  JViston.    An  dittricts,  which 
indictment  had  been  preferred  against  Hie  parish,  for  not  re-  V^,^^^^ 
pairit^  the  highway  running  through  it,  to  which  there  was  a  be  convicted  tor 
plea  of  not  guilty ;  [f]  and  the  parish  had  been  convicted,  and  J^lJ^^jJie^oJ?* 
a  fine  imposed,     lliis  fine  was  levied  upon  one  Morris,  an  the  diitricts,  the 
inhabitant  of  the  township  of  fViston ;  but  it  ^i-as  now  sworn,  jUl,^**^^'^ 
on  the  part  of  the  inhabitants  of  that  township,  that  they  had  of  thelndi^- 
no  notice  of  the  indictment,  the  defence  being  made  only  by  "»^*»  the  coart 
the  other  district ;  and  that  the  part  of  the  road  which  was  out  at  being'suh!tU- 
of  repair,  lay  entirely  in  that  other  district.    Tnese  facts  were  *»**'>'  the  con- 
contradicted,  (though  not  veiy  directly,)  by  the  affidavits  on  one  district,  Ld 
the  other  side.     Morris  having  applied  to  the  justices  in  their  if  tiiefine  be 
special  session*,  under  the  provision  for  that  purpose,  in  the  hsSiui!t*of °hc* 
late  general  highway  act^'a^,  a  warrant  was  there  made  for  a  other,  will  grant 
rate,  .(to  reimburse  him,)  on  the  inhabitants  of  the  township  J!»S^^r*Seto 
of  Kingsley,  which  rate  having  been  made  and  coulinued  by  be  levied  on  the 

f^f.  di:itrict  bouhd  to 
"^^^^   repair  the  in- 

faj  13  Geo.  3.  c.  78.  §  4,7.  *cW  p«tof u- 


[f]  When  it  is  known  that  rends 
are  nrpairablc  separately  by  different 
<)istrict$,  it  is  a  fraud  in  those  who 
undertake,  on  behalf  of  the  district 
liable,  the  def(;ncc  of  an  indictment 
a<:;ainst  the  parish,  not  to  put  in  a 
special  plea  to  that  effect ;  although 
the  parish  may  have  notice  of  the  ex- 
ibtcDce  of  the  indictment :  Per  Lord 


Ellenborouffh,  in  R.  v.  Justices  of  Lan" 
cashire^  12  East.  :)()() .  where  the  form 
of  such  special  plea  is  given.  And  it  is 
decided,  that,  at  all  events,  flic  court 
will  not  interfere  by  mandamus  to 
make  any  rate  for  reimbursement  un- 
der 13  G,  3.  after  the  lapse  of  eight 
years  from  the  levy. 
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1780.       two  jiistice«,  and  the  court  of  King's   Bench  havin|i:  been 

^-^  _f      moved  for  a  mandamm  to  the  surveyor  of  that  township  to 

The  KiN«    collect  and  levy  it  on  the  inhabitants  thereof,  a  rule  to  shew 

against       cause  was  granted.  Which  was  argued  this  day,  by  Beatxroji. 

TowNftiixKD  and  Covrper,  against  the  rulei   and  Dunning,   in  support 

-     of  it. 

It  appeared^  from  the.  affidavits  on  the  part  of  Wistcn 
township,  that  the  inliabi&iits  of  each  of  the  two  districts  are 
bound,  by  prescription,  to  repair  only  snch  part  of  the  high* 
way  as  is  situated  in  their  respective  districts. 

Against  the  rule  for  a  mandamus,  it  was  argued,  that,  as 
the  indictment  and  conviction  were  of  the  whole  parish, 
the  rate  was  void,  for  that  the  justices  were  only  autho- 
rised by  the  act  to  direct  a  rate  to  be  made  on  the  parish, 
township  or  place,  presented  or  indicted.  If  the  township  of 
fViston  was  mtitlcd  to  the  exemption  they  now  claimed,  they 
ought  to  have  appeared,  and  pleaded  specially  to  the  indict- 
ment. 

Lord  Mansfield  absent. 

Wii,LES,  and  Ashhurst,  Justices,  were  of  opinion, 
that  they  were  not  so  tied  down  by  the  wording  of  the 
.[  422  ]  statute  f^^,  but  that  they  might  construe  it  agreeably  to 
the  justice  of  the  ca^  in  the  present  uistance.  That  the 
words  would  admit  of  such  construction.  That,  as  it  was 
sworn  directly  on  tiie  part  of  Wisfon  township,  (and  not 
expressly  denied  on  the  other  side,)  that  they  had  no  notice 
of  the  indictment,  and  that  die  inhabitants  of  Kingsley  town- 
ship alone  had  taken  the  defence  upon  them,  it  ought  to  be 
considered  as  being  substantially  an  indictment  merely  against 
Kingslet/, 

Duller,  Justice,  concurred;  but  thought  tlie  m^n^/7m 7/5 
must  b^  a  special  writ,  suggesting  that  the  part  of  the  high- 
way, which  \>as  tlie  subject  of  the  indictment,  lay  wholly 
in  Kifigs/cy  township,  and  that  the  two  townships  were  sepa- 
rately bound  to  repair  their  respective  parts  of  the  highway,  in 
order  to  give  the  inhabitants  of  Kingslej/  an  opportunity  to 
traverse,  by  the  return,  either  of  those  facts. 
To  this  the  two  other  judges  assented. 

The  rule  made  alncolute. 

(bj  §  45  i5-  47. 
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Read  against  Will  an.  J;|i'/'^ 

TNitehitatus  assumpsit ^  for  hay,   straw,  and  stable-roonii  Horiete«pU>y- 
••    found  for  horses  beloi^ing  to  the  defendant.     The  cause  »rtinery*rre*wi- 
was  tried  at  the  last  Lent  assizes  for  the  county  of  Ktntj  before  letaWc  under  um 
Ash  HURST,  Justice,  when  a  verdict  was  found  for  die  plaiii^  whitheMhiy 
tiff,  with  £n.  2s.  damages,  subject  to  the  opinion  of  the  belong  to  the 
court  on  a  case  which  stated;  ?JmuSSSr^ 

That  it- appeared,    upon  the  trial,  that  tlie  plaintiff  was  tenrice  by  cva- 
an  innkeeper  at  Rochester;  tliat  the  defendant  was  a  con-  ^'^^ 
tractor  with  the  Board  of  Ordnance,  for  supplying  horses' 
for  the  royal  train  of  artillery,  tmder  a. contract  then  sub- 
sisting with  the  Board  for  that  purpo^';  that  two  contracts 
were  giren  in  evidence;  that,  on  die   10th  of  Novtniber, 
177B,    five  horses,    the  property   of  the    defendant,    and 
marked  with  the  initials  of  his  name,  and  with  the  initials 
of  the  King's  name,  and  the  crown,  on  the  left  flank,  were 
billeted  on  the  jdaintiff,  at  his  inn  at  Rochester,  upon  their 
return  from  die  service  of  drawing  the  artillery  and  ammuni* 
tion  for  part  of  the  army  at  Coxheath  camp,  under  a  route 
received  from  the  commander  in  chief  at  Coxheath;  wliich 
was  produced  in  evidence ;  that  the  horses  continued  under 
the  same  billets  till  the  5  th  of  June,  when  they  were  attached      [  423  ] 
to  another  regiment  on  actual  service.     It  furtJicr  appeared  in 
evidence  for  die  defendant,  that,  in  the  ye:trs  1745,  1746, 
and  1747,  when  the  artillery  marched  with  die  army  into 
Scotland  AvLxmg  the  rebellion,  the  horses  drawing  the  aitil- 
ieiy  were  uniformly  billeted  in  the  same  manner  as  the  dra- 
goon horses,  and  other  horses  of  the  army ;  and  that,  in  die 
year  1756,  the  horses  drawing  artillery  and  ammunition  wag- 
gons, diough  not  in  company  with  .troops,  were  billeted  like 
other  horses  of  the  army  under  thQ  mutiny  act.     Xo  evidence 
was  given  on  the  part  of  the  plaintiff  to  contradict  the  de- 
fendant*s  evidence. — ^The  question  stated  for  the  opinion  of 
the  court  was,  Whedier  the  defendant,  under  die  idi>ove  cir- 
cumstances, had  a  right  to  billet  the  horses  upon  the  plaintiff, 
in  the  same  manner,  and  at  die  same  rate,  as  the  horses  be- 
longing to  die  light  hors^  and  dragoons  are  billeted  under  tho 
mutmy  act  (a).     If  the  court  should  be  of  opinion,  that  the 
defendant  had  not  that  right,  then  the  plaintiff  to  be  at  liberty 
to  enter  up  judgment  on  his  verdict  for  the  «£17-  2s.  and  costs  \ 
but  if  the  court  should  be  of  opinion,  that  he  had  a  right, 

dien 

Ca)  19  Ge:  3.  c.  l£. 
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1780-       tlien  the  verdict  and  judgment  to  be  entered  for  ^1.  6s.  9d. 

\„^s^,^/       *nd  costs. 
Read  The  case  was  this  day  argued,  by  B.  Hunter,  for  the 

against       plaintiff;  and  £rs/riW|  for  the  defendant. 
WiLLAH.  Hunter  divided  his  argunfient  into  four  heads  of  objec- 

tion; contending,  1.  That  the  mutiny  act,  being  in  deroga* 
tion  of  the  comnion  rights  of  the  subject,  ought  not  to  be  ex* 
tended  by  construction  beyond  the  strict  letter ;  and  that  no 
billeting  of  any  sort  is  legal,  without  it  b  expressly  authorized 
by  act  of  parliament ;-  as  was  manifest  from  the  petition  of 
rights  ('a;,  the  statute  of  31  Car.  2.  c.  1.  §  54.  that  of  30 
Geo,  2.  c.  2.  which  was  necessary,  in  order  to  authorize  the 
billeting  of  the  Hessian  troops,  M'ho  were  brought  over  for 
the  defence  of  diis  country  in  the  last  war,  and  the  80th  sec- 
tion of  the  very  act  on  which  die  present  action  arose  (b)  ; 
which  contains  a  similar  provision  relative  to  American  troops 
in  the  service  of  this  country,  and  sent  over  here.  2.  ^Fhat 
artillery  horses  are  not  within  the  reason  and  spirit  of  the  act, 
as  dragooon  horses  are ;  for  that,  as  to  the  latter,  they  could 
not  be  separated  from  the  soldiers,  without  great  inconve- 
nience and  confusion.     3.  That  the  defendant's  horses  M'ere 

[  424  ]  not  on  a  march,  but  in  winter  quarters;  and,  if  the  dct 
could  be  extended  to  artillery  horses  when  on  actual  service, 
it  could  not  apply  to  horses  not  in  actual  employment. 
4.  That,  supposmg  the  Board  of  Ordnance  to  have  the  power 
of  billeting  in  such  cases,  that  power  could  not  be  extended 
to  a  contractor,  like  the  defendant;  for  the  Board,  it  might 
be  supposed,  would  exercise  such  an  authority  without  fraud 
or  abuse,  to  which  a  private  contractor  would  have  itiauy 
temptations. 

Erskinc,  on  the  other  side,  contended,  that  the  real  ques- 
tion  before  the  court  was,  whether  horses  drawing  the  artil- 
lery are  within  the  true  meaning  of  the  provisions  in  the 
mutiny  act ;  and  tliat  the  circumstance  of  their  being  fiir^t 
Dished  by  contract  did  not  vary  the  case.  Bv  the  common 
law,  he  said,  soldiers  were  billeted  in  the  most  oppressive 
manner,  without  any  restriction  as  to  die  time,  the  number, 
or  subsistence ;  but  this  mischief  was  remedied  by  the  peti- 
tion of  right,  and  the  subsequent  acts  relative  to  this  subject. 
Can  it  be  argued,  that  there  is  no  authority  to  billet  horses  ? 
The  reasoning  on  the  part  of  the  plaintiff  might  be  employed 
in  support  of  that  proposition ;  for,  in  the  enacting  pai  t  of 
die  statute,  concerning  billeting,  there  is  no  notice  taken  of 
liorses  of  any  sort,    llie  only  words  are,  "  the  officers  and 

^  soldiers 


(a)  3  Car.  I.  c.  1.  §  6.  {b)  In  the  mutiny  act  of  20  Geo.  3. 

£.  l^.  it  is  §  79* 
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scridien  in  his  Majesty's  service  (a)**  But  the  billeting  the 
Aorset,  was  considered  by  the  Legislature  as  a  consequence ; 
and  accordingly,  by  a  subsequent  clause^  after  reciting,  that 
great  inconveniencies  have  arisen,  and  may  arise,  in  such 
places  where  horses  or  dragoons  are  or  may  be  quartered, 
by  the  billetii^  of  the  men  and  their  horses  at  different 
houses,  contrary  to  tlie  true  intent  and  meaning  of  the  act, 
it  is  enacted,  ''  That,  in  alt  places  where  horse  or  dragoons 
''  shall  be  quartered,  the  men  and  their  horses  shall  be 
''  billeted  in  one  and  the  same  house,  i^c.  (b)J*  So,  ia 
the  clause  r^ulating  the  rate  of  subsistence,  (here  is  a  par- 
tkrular  provision,  fixing  the  allowance  for  each  horse  (c). 
There  can  be  no  doubt,  therefore,  that  dragoon  horses  may 
be  billeted ;  and,  by  the  7Sth  section  (d),  it  is  expressly  de- 
clared, **  Tliat  the  officers  and  persons  employed  in  the 
'^  several  trains  of  artillery,  shall  be,  at  all  times,  and  in  all 
'^  respects,  within  the  intent  and  meaning  of  every  part  of 
"  the  actf^e^;"  the  drivers  therefore  are  clearly  billetable; 
and  how  strange  an  interpretation  would  it  be,  to  hold  that 
they  are,  and  that  their  horses  are  not !  It  is  said,  that  this 
statute  ought  not  to  be  extended  beyond  the  strict  letter; 
but  this,  like  all  other  statutes,  must,  while  in  force,  receive 
a  construction  consonant  to  the  true  intent  and  meaning  of 
the  Legislature ;  and,  as  to  the  present  question,  the  practice 
in  the  year  1745,  as  found  by  the  case,  is  clearly  explanatory 
of  the  intention.  Frequent  instances  cannot  be  expected. 
Artillery  are  not  wanted,  unless  in  cases  of  rebellion,  or  inva- 
sion, and  indeed  the  section  last  mentioned  relative  to  tlie 
trains  of  artillery  was  not  introduced  till  the  year  1740,  or 
1741 ;  for  it  is  not  found  in  die  mutiny  act  of  1739.  As 
to  die  contract,  it  is  a  great  public  benefit,  since  it  enables 
the  Board  of  Ordnance  to  save  the  expence  of  maintaining 
horses  unless  when  they  are  actually  wanted.  By  the  present 
-contract,  which  was  given  in  evidence,  and  is  referred  to  by 
the  case,  the  defendant  is  bound  to  keep  and  maintain  liis 
horses  at  his  own  expence,  and  to  keep  them  in  readiness 
till  called  out,  (the  ordnance  giving  ten  day  notice);  but, 
when  they  are  mustered,  they  are  to  be  paid  for  at  the  same 
rate  with  dragoon  horses.  It  is  said,  that  the  defendants 
horses  were  in  winter  quarters.    ^Iliat  is  immaterial.    The 

question 


424 
1780. 


Read 
against 

WXLLAV» 


[  425  ] 


(a)  19  Geo.  3.  c.  l6.  §  26.  p.  369- 
Same  §  of  20  Geo.  3.  c.  12.  and  §  22 
of  4  Geo,  3.  c.  3.  u-hich  is  the  mu- 
tiny act,  priDtcd  in  Ruff  head' ii  Sta- 
tutes. 

(A)  19  Geo.  3.  c.  l6.  §  31.  pa.  373. 
20  Geo.  ^.  c.  12.  §31. 


(c)  19  Geo,  3.  <J.  16.  §  37.  p.  376. 
20  Geo,  3.  c.  12.  §  37.  4  Geo,  3.  c.  3. 
§33. 

(rf)  pa.  401. 

(<r)  20  Geo.  3.  c.  12. §  77.  4  Geo.S. 
c.  3.  §  73. 
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1780»       question  is,  whether  they  were  mustered,  and  in  actual  sar« 

>^0t^,,^j       vice,  of  which  tlicre  can  be  no  doubt;    for   it  is  stated, 
Krad        thattliey  were  under  a  route  from  the  commander  in  chief; 

aj;iiinst       w^»  hy  tlie  contract,  tliey  are  to  continue    in  service  for 
W'lLLAX.     fifty  days  certain,  and  until   a    written    notice    from    the 
ordnance. 

Ilanter,  in  reply,  insisted,  that,  in  the  subsistence  clause, 
all  biilciable^  horses  were  meant  to  be  siiccially  enumerated, 
and  artillery  horses  are  not  mentioned,  lie  observed,  that,  in 
1745,  the  ai'tiilery  horses  were  billeted  only  during  tlie  march 
and  actual  employment  of  th^  artillery,  and  tiiat  it  could  not 
be  necessary  that  horses  should  be  kept  at  the  expence  of  the 
subject  bom-NoveMber  till  June,  iu  order  to  be  employed  in 
June. 

Lord  Mansfield, — ^The  facts  of  this  case  only  give 
room  for  die  question,  whether  aitillery  horses  are  entided 
to  be  billeted ;  and  I  think  the  affirmative  )ias  been  argued 
on  unanswerable  grounds.  The  dragoon  horses  are  not  men* 
tionKi,  expressly,  in  the  enacting  part,  but  the  horses  and 

[  42fi  ]  .  men  arc  considered  as  inseparable,  tt  is  no  wonder  that  there 
was  not,  at  first,  any  provision  about  the  artillery,  because  it 
is  so  seldom  wanted.  But  the  clawie  introduced  in  1740  is 
decisive.  It  mentions  particularly  tlie  payment  of  quarters^ 
which  must  extend  to  the  horses  as  well  as  the  men  employed. 
The  reason  certainly  extends  to  them.  Horses  are  more  ne« 
oeHsary  for  artillery  tliaii  for  dragoons,  because  the  artillery 
cannot  possibly  be  made  use  of  without  them.  The  circum- 
st'Jiice  of  dieir  beiug  hired  under  a  contract  does  not  alter  die 
question. 

Wu.LEs,  Justice^ — ^Under  tlie  distinction  that  these  horses 
were  mustered,  and  to  be  considered  as  in  actual  service, 
(which  I  think,  upon  the  case  stated,  they  were,)  I  am  of  opi*^ 
nion  they  were  billetable.  Otherwise  1  should  think  they  were 
not. 

AsHHURST,  Justice,  of  the  same  opinion. 
BiTLi.F.R,  Justice^ — ^I  am  of  the  same  opinion.     I  think 
the    7Hth  section  has  the    same   o|>eration   as  if    ai^lery 
horses  liad  been  mentioned  in  all  die  forpier  parts  of  die 
act. 

The  verdict  to  be.  entered  iox  £l.  &.  9^.  only. 


r. 
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The  King  UiiUinJl  Cozens  and  Another.        saiurday, 

o         ^  3d  Juac. 


^pHE  right  of  electing  members  to  serve  in  parliameiTt  for  When  a  justice 
-*-    the  hoxow^ioi  Dorchestery  in  Dorset$hiu% 'dCcoT6\\\%  io  from^ndtr«:tof 
the  last  resolution  of  the  House  of  Commons  (/i),  "  Is  in  corrupt  motwei, 
"  the  inhabitants  of  tlie  said  borough  paying  to  church  and  puo^h  him  by 
**  poor,  in  respect  of  their  personal  estates;   and  in  such  informatioD.— If 
"  persons  as  pay  to  the  church  and  poor  in  respect  of  tlieir  Jnt'JlJ^Jliite  fw 
•*  reai  estates  within  the  said  borough."     It  is  a  pretty  general  his  tenant,  the 
practice  in  tlie  western  parts  of  England^  for  the  owners  to  ^^J^"  ^^  ^ 
pay  the  poor-rate  instead  of  the  occupiers,  who  are  tlie  persons  varrani  ou^ht 
rateable  under  the  statute  of  Elizabeth  (i).     On  a  petition,  ?*'*jr.*'*^'^"n^ 
complamiug  ot  an  undue  election  of  members  to  sene  m  the  tenant. 
parliament  for  Dorchester,  which  came  on  to  be  tried  before 
a  select  committee,  appointed  mider  the  statute  of  10  Ceo.  3. 
c.  \G.  pn  the  l22d  of  February,  Ml 5,  it  waB  contended,  by 
the  counsel  for  one  of  the  parties,  that  *^  such  persons  as  pay'* 
ill  the  words  of  the  last  resolution,  ought  to  be  construed  to 
mean  such  persons  as  by  law  were  bound  to  pay,  and  tiiat 
the  landlord  ought  to  be  considered  as  the  mere  agent  of  the 
occupier,  and  as  paying  for  him,  so  as  to  confine  the  right  of 
voting  to  occupiers.    The  committee,  however,  determined,      [  4S7  ] 
upon  evidence  of  the  usage,  botli  before,  and  since,  the  date 
of  the  resolution,  '^  That  such  persons  as  pay  in  respect  of 
**  their  real  estates,  though  not  inhabitants  or  occupiers^  have 
'^  a  right  to  vote  in  that  Dorough(c)." 

In  consequence  of  diis  determination,  there  was,  previous 
to  the  last  general  election,  a  great  struggle  in  the  borough, 
Mrhether  the  poor-rate  should  be,  in  fact,  received  from  the 
landlords,  or  the  occupiers.  The  occupier  of  a  particular 
bouse  having  been  rated  by  name,  he  was  summoned  by  the 
defendants,  who  were  two  justices  of  the  peace  for  Dorches- 
ter, to  shew  cause  why  he  should  not  pay  the  rate.  On  the 
day  for  shewing  cause,  the  overseers  of  the  poor  attended, 
and  also  a  person  who  was  tlie  grandson  of  the  owner  of  the 
house,  and  who,  in  the  presence  of  the  defendants,  tendered 
tlie  sum  assessed  to  the  overseers.  The  defendants  asked  huu 
zcho  he  tendered  it  for;  to  which  he  answered,  he  tendered  it 
for  his  grandfather.  They  then  asked  him,  '^  Don't  you 
*'  tender  it  for  the  occupier"    To  this  he  answered,  "  No  ; 

"  I  tender 

(a)  18th  May,  1720,  Journals,  vol.         (b)  43  Eliz.  c.  2.  §  1. 
XIX.  p.  363.  col.  2.  Vide  2  Oto,  2.  c.         (c)  Cases  cf  Contr.  Elect,  vol.   1. 
24.  %  4.  p.  368. 
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1 780«      ''  '  tender  it  for  my  grandfather/'    The  defendants  then  asked 

^_^^_^^_^      the  overseers,  if  they  would  take  the  money  ?  which  they  re- 

The  KiKo     ^^*^^  ^^  ^^>    ^^^    thereupon   the  defendants  immediately 

against       granted  a  >varrant  (d)  to  distrain  for  it  on  the  goods  of  thcL, 

Cozens,      occupier.     By  the  lease,  the  landlord  had  expressly  stipulated 

to  pay  the  poor-rate. 

This  was  an  application  for  an  information  against  the  de- 
fendants, and;  by  the  afhdavits  on  the  part  of  the  prosecution, 
it  was  sworn,  that  they  had  acted,  (according  to  the  belief  of 
the  prosecutor,)  from  corrupt  and  criminal  motives,  and  to 
serve  election  purposes.  This  was  positively  denied  by  the 
defendants,  but  their  affidavit  did  not  go  on  to  state  their  rea- 
sons for  granting  the  warrant.- 

The  Solicitor  General,  Morris  and  Rooke,  shewed  cause.—- 
Dunnif^  for  the  prosecution. 

Lord  Mansfield,— -No  justice  of  peace  ought  to  suffer 
for  ignorance,  where  the  heart  is  right  [<^].  On  the  other 
hand,  when  magistrates  act  from  undue,  corrupt,  or  indirect 
motives,  they  are  always  punished  by  this  court.  It  is  impos- 
sible for  these  defendants  to  excuse  diemselves  upon  the 
L  ^^^  ]  ground  of  ignorance.  In  many  parts  of  the  kingdom  the 
landlord  pays  the  poor-rate  for  his  tenants ;  and  it  is  sworn, 
that  the  landlord  hi  question  had  actually  paid  2S  rates  before 
tbisj-^ithout  any  objection  or  difficulty  being  raised.  What 
possible  reason  could  there  be  for  raishig  one  now,  for  the  first 
time  ?  The  justices  must  have  acted  with  a  view  to  make  a 
point  to  serve  the  purpose  of  an  election. 

The  court  proposed,  that,  upon  the  defendants*  undertak- 
ing to  pay  the  whole  costs  out  of  pocket  .incurred  by  the 
application,  the  rule  should  be  discharged,  which  was  accord- 
ingly done. 

fd)  43  Eliz.  c.  2.  §  4.  Rex  v.  Palmer,  E.  1  Geo.  3.  2  Burr 

i<3^]  Even  where  he  acts  iV/i'^a//^.     11 62. 


eaNkinV.  Smith  and  Others  against  Dovers. 

In  an  action  on  A  CTION  upon  9l  bill  of  exchange  for  ^85.  Myable  50 
d»»«fif^  ^  days  after  date,  against  the  acceptor.— P/ecf,  That  it  had 
k  a  plea  of  an  been  comiptly,  and  against  the  form  of  the  statute,  agreed, 
SSStTI^ii^t  on  the  25tli  of  October  J  between  one  Sowden  and  one  Jio- 
tbebiii  wasipven  binsoH,  and  the  defendant,  that  Sowden  and  Robinson  should 
Sf  ^r2JJ^^  lend  to  the  defendant  i*80.  and  should  forbear  and  give  day 
nent,  the  plain-  of  payment  thereof  to  the  defendant  from  thence  till  the  20th 
Se  SSh"?^*"*  ^'  December,  and  that  for  such  forbearance  he  should  pay 
agiee^nt,  and  £5. ;  Aat  after,  and  in  pursuance  of  this  agreement,  on  the 
oondudewitha    g^ij  £5^  of  October,  they  advanced  the  i!80.  and  that,  for 
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the  seeming  that  sum  and  the  £S.  it  was  afterwards,  {viz.  on       1 780. 
die  1st  of  November,  being  the  day  of  the  date  of  the  bill,)      s^^^^^/ 
farther  corruptly,  Ifc,  agreed  between  them,*lhat  Sozcden  and       Smith 
Mabimon  should  draw  a  bill  for  £85.  payable  50  days  after      against 
the  date  to  the  plaintiffs ;  that,  m  fact,  they  did,  after  making      Dovers. 
the  last  mentioned  agreement,  and  in  pursuance  thereof,  and 
lor  the  purposes  aforesaid,  draw  such  bill,  and  that  such  bill 
flo  drawn  was  tlie  identical  bill  in  the  declaration  mentioned ; 
that  the  £5.  so  agreed  to  be  given,  and  so  reserved  anH  made 
payable,  exceeded  the  rate  of  £5,  per  cent,  for  one  year  con- 
trary to  the  statute;  by  means  of  which  premises,  and  by 
Ibrce  of  the  statute,  tlie  said  bill  was  wholly  void,  and  of  no 
force  or  effect  m  the  law. — Replicatioriy  (after  a  general  pro- 
testation that  the  plea  was  insufficient,)  That  the  bill  was  drawn 
by  Sowden  and  Robitisoji,  and  delivered  to  the  plaintiffs,  for  a 
good  and  valuable  consideration,  without  this,  that  it  was  cor- 
ruptly, and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  Sowden  and 
Robinson f  and  the  defendant,  in  manner  and  form  as  the.de-     [  429  ] 
fendant  had  alledged,  ''  and  this  the  plaintiffs  are  ready  to 
'*  verify,  wherefore,  4^c." — S fecial  demurrer ;  For  that,  in- 
asmuch as  the  said  traverse  m  the  said  replication  contained 
denies  die  whole  substance  sf  the  plea  of  the  defendant,  as 
lb  the  said  premises  and  undertakii^,  no  inducement  to  the 
same  was  necessary;    nevertheless  tne  plaintiffs  have,  by  an 
unnecessary  and  superfluous  inducement  to  such  traverse,  ren 
dered  a  conclusion  of  the  said  replication  with  a  verification 
to  the  court  necessary  [l];  whereas  the  said  replication,  (had 
the  inducement  to  the  said  traverse  been  omitted,)  might  and 
ought  to  have  concluded  to  the  country,  and  the  said  plaintiflb 
have  thereby  calculated  the  said  replication  for  the  introduce- 
tion  of  an  unneces^y  and  vexatious  length  of  proceedings ;  and 
also  for  tfuit  the  inducement  to  die  traverse,  containing  no  new 
matter,  is,  in  itself,  immaterial,  superfluous,  and  unnecessary, 
and  tends  to  prolixity  in  pleading;  and  for  that  the  said 
replication  is  in  various  other  respects  uncertain,  iusuflicient, 
and  informal. 

Marshall,  for  the  defendant,— -Where  matter  is  specially 

pleaded,    . 

[l]  If  the  special  traverse  had,  in  4^)^nd  Robinson  v.Raleji^  (I  Bur,  ^IJ,) 
truth,  denied  the  whole  matter  of  the  where  this  point  came  directly  ia 
plea,  it  might  have  concluded  to  the  question,  on  the  pleadings  to  the  13th 
country,  notwithstanding  the  intro-  count  of  the  declaration,  and  the  con* 
ductory  inducement,  and  the  formal  elusion  t^  the  country,  though  special- 
words,  "  absque  hoc."  The  contrary,  ly  demurred  to,  was  held  good.  Vide 
indeed,  is  stated  to  have  been  said  by  supra,  also,  Bojfce  v.  IVhUaker,  p.  ^S. 
the  court  in  Baynham  v.  Matthews,  Njte  10]. 
But  vide  Haywood  v.  Davies   ( 1  Salk. 

C2 
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1780.  pleaded,  in  the  afiirniative  on  the  one  side,  and  in  the  negative 
n_  -^-^  on  the  other,  a  special  traverse  is  unnecessary  and  improper. 
Smith  because  there  is  a  sufficient  issUe  joined,  without  carrying  tlie 
against  plea  any  further.  Here  the  matter  of  the  pica  is  fully  denied 
DovERs.  in  the  replication,  which,  tlierefore^  should  have  been  without 
an  inducement,  and  should  have  concluded  to  tlie  country. 
But  the  plaintiff,  by  introducing  an  inducement,  and  a  special 
traverse,  has  rendered  it  necessary  to  conclude  his  replication 
to  the  court,  and  put  the  defendant  under  the  necessity  of  re- 
joining. The  principle  1  contend  for  is  established  by  the 
case  of  Huish  v.  Philips  (a),  and  recognized  and  confirmed 
by  that  of  Haman  v.  Truant  (b),  Bai/n/iani  v.  Matthews  {c), 
will,  perliaps,  be  cited  on  the  other  side,  as  an  authority 
[  430  ]  against  me;  but,  if  properly  considered,  that  case  will  be 
found  only  to  decide,  that,  where  there  is  an  inducement  and 
a  special  traverse,  the  conclusion  must  be  to  the  court ;  not 
that,  in  a  case  like  tlie  present,  there  ought  to  be  such  in- 
ducement and  special  traverse.  On  the  contrary,  the  doctrine 
I  am  contending  for  is  there  expressly  admitted  by  the  court. 
The  recent  case  of  Boji/ce  v.  frhitaker(d)f  is  also  in  point  in 
my  favour. 

CoTcper,  for  the  plaintiffs, — In  the  case  of  Haman  v. 
Truant,  the  allegations  in  the  inducement,  and  in  the  traverse, 
were  exactly  the  same  thuig,  in  different  words,  both  denying 
tlie  whole  substance  of  the  plea.  In  Baunham  v.  Matthews^ 
the  express  determination  was,  that,  where  the  statute  of 
usury  is  pleaded,  and  the  plaintiff  replies,  that  the  security 
was  given  for  a  just  debt,  and  traverses  the  corrupt  agreement, 
a  conclusion  to  the  country  is  bad,  and  in  Robinson  v.  lla-- 
ieyie),  that  case  is  cited,  and  Dennison,  Justice,  there  men- 
^ons  both  that  and  another  of  Fen  v.  Alston  (f),  as  having 
decided,  that  where  the  statute  of  usury  is  pleaded,  the  plain- 
tiff may,  at  his  election,  either  repl^,  that  the  security  was 
given  upon  anotlier  account,  and  specially  traverse  the  corrupt 
agreement,  ov  directly  deny  the  corrupt  agreement,  and  then 
conclude  to  the  country  {g). 

Lord  Mansfield, — lliis  point  is  settled  by  the  case  of 
Baunham  v.  Matthezcs, 

WiLLES,  and  Ashhuust,  Justices,  of  the  same  opinion. 

BuLLER,  Justice, — ^There  is  a  distinction  which  runs 
through  all  the  cases.  It  is  tliis:  When  the  whole  of  the 
matter  of  the  plea  is  denied  in  the  replication,  it  must  con- 
clude to  the  country;  but  when  a  particular  fact  alledged 
in  the  plea  is  selected  and  denied,  then  the  replication  must 

conclude 

CaJ  C.  B.  E.  42  EL  Cro.  EL  754.  (dj  H.  igGeo,  3.  supra,  94. 

(bj  B.  R.M.  22  Car.  2.   1  Mod.  (e)  B.R.E.  30Geo.^.  iBt/rr.  317. 

72.  ff)  I  Burr.  3Z0. 

(c)  B.  R.  T.  4  Geo.  2.  2  Str,  871.  Cg)  1  Burr.  321. 


IN  THE  TWENTIETH  YEAR  OF  GEORGE  III.      430 

conclude  with  an  averment.     Let  us  examine  this  replication       1780« 

by  that  rule.    This  plea  consists  of  two  distinct  allegations :        .  ^^^* 

1.  That  there  was  a  corrupt  agreement :  2.  That  the  bill  was       Smitm 

given  in  consideration  of  that  corrupt  agreement.     The  re-       a^^ainst 

plication  denies  only  one  of  those  facts,  viz.  That  there  was      Do  vers. 

such  a  corrupt  agreement.     Therefore,  according  to  the  rule, 

the  conclusion  here  was  proper.      If  the   point  were  new, 

much  might   be  said   on  the  other  side,  but  the  principle 

is  settled  and  the  case  of  Baynhani  v.  Matthews  is  directly 

hi  point,  and  has  been  confirmed  by  many  subsequent  deci*      [  431  ] 

sions;  particularly  by  Clark  v.  Glass{i)y  cited  in  Robinson  v. 

Haley y  and  Samlford  \.  Rogers,  in  the  Common  Pleas  {ky, 

in  the  case  of  Bouce  v.  fVhitaker,  the  whole  plea  was  denied, 

viz.  that  the  bond  was  given  for  ease  and  favour. 

Judgment  for  the  plaiiitiffs  [f  100]. 

fij  B.  R.  T.  28  ^  29  Geo.  2.    1  Geo,  3.  Bvsh  v.  Liakcy  B.  R.  T.  23 

Byrr,  319  [f].  Geo,  3.  &  Slater  v.  Came,  B.  R.  H. 

rkj  H.  33  Geo.  2.  2  JFils.  }  13.  24  Geo,  3.   <»•  Hedges  v.  Sandon,  B. 

[t  lOOj  Vide,  as  to  the  point  in  this  R,  E,  28  Geo.  3.  2  Term  Rep.  439. 
case,  Mulliner  v.  Wilkes,  B,  R,  E.  23 


Hodges  against  Middleton  and  Another.    Tu«day,  6th 


June. 


^pHlS  was  a  case  sent  by  the  Court  of  Chancery  for  the  Adfvi«eof  all 
-^    opinion  of  this  court,  which  stated :  real  wtatlTin  vl. 

Tlial  Frances  Bladen,  widow,   devised  as  follows: — "  I  to  ».  during  life, 
give  to  my  kinswoman  Mrs.  June  Middleton,  my  house  and  ?" Ihc  dlifdiro** 
lands  at  Arlborough  Hatch,  and  all  my  real  estate,  in  the  of  it.  nith  rc- 
parish  of  Barking,  during  her  life,  and  at  her  death,  to  her  "J-t^^^eTtherYi 
children,  upon  condition  that  she  or  they  constantly  pay  £30  estate-tati  to  B. 
a  year  for  a  clergyman  to  officiate  in  my  chapel;  ^c.  and  on  i^fc*to^**rcmain- 
failure  of  these  conditions  here  mentioned,  tlien  1  give  the  der  in  tail  to  the 
said  house  and  lands  to  my  own  next  heii-s,  to  be  enjoyed  on  «^'*<*'«»  ^  ^' 
the  same  conditions';  and,  in  case  of  failure  of  children  of 
my  said  kinswoman  Mrs.  Anne  Middleton,  then  1  give  the 
house  and  lands  aforesaid  to  her  brother  Mr.  George  Hodges, 
and  his  children,  on  the  same  conditions;   and,  in  case  of 

failure, 


[f]  Sccanotcof  this  case  in  Serjeant  as  here  laid  down  by  Buller,  J. 
fFttltams*  note  to  Hayman  v.  Gerrard,  with  respect  to  the  conclusion  of  re- 
1  Sound,  p.  103.  a.  where  some  ex-    plications. 


ccptions  are  stated  to  the  general  rule 

Vy  3 
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1780.      '^^^^  ^^  hi^  children,  then  I  give  the  said  house  and  lands  to 
^^_^J      the  sisters  or  sister  of  the  said  jlnne  Middleton  and  George 
Hodges       Hodges,  to  be  equally  divided  between  them,  or  their  chil-  ' 
against        ^^^^  ^*^  ^^^  living  at  that  time." — ^That  the  testatrix  died. 
Middle-     'caving  the  said  George  Hodges  her  heir  at  law;  that  Anne 
TON.        Middleton  entered  upon  the  premises,  and  enjoyed  them  till 
her  death;  that  she  had  issue  living  at  the  death  of  the  testa- 
trix seven  children,  two  by  a  former  husband,  the  rest  by  her 
then  husband  John  Lambert  Middleton;  tliat,  in  17 49 /John 
Lambert  Middleton,  and  Anne  liis  wife,  suffered  a  recovery, 
to  the  use  of  themselves  for  life,  and  to  the  children  of  Anne 
Middleton,  in  such  manner  as  they  jointly,  or  the  survivor  of 
tbem,  should  appoint,  and,  in  default  of  such  appointment, 
to  the  children  of  Anne  Middleton,  by  John  Lambert  Mid- 
[  432  ]       dleton,  except  the  eldest,  and  the  heirs  of  the  several  bodies 
of  the  said  children,  share  and  share  alike;  that,   in  1761, 
Anne  Middletoti  died,  and,  in  1768,  her  husband,  then  Sir 
John  Lambert  Middleton,    died,  without  having  made  any 
appointment ;  that  Anne  Middleton  had  issue  living  at  her 
death  six  children,  (one  of  them  by  her  first  husband,)  who 
entered  on  the  premises  on  the  death  of  Sir  John  Lambert 
Middleton,  one  of  them  being  the  eldest  son  excepted  in  tlie 
declaration  of  the  uses  of  the  recovery;  that,  in  1770,  the  six 
children  suffered  a  recovery,  to  the  use  of  themselves  in  fee, 
and  that  three  of  them  were  since  dead ;  that  the  bill  was 
brought  by  Joseph  Hodges,  son  and  heir  at  law  of  George 
Hodges,  to  have  his  right  .to  the  freehold  and  inheritance  of 
die  said  premises,  subject  to  the  life  estates  of  the  surviving 
children,  declared,  and  for  an  injunction  against  waste. 

Upon  the  above  devise,  and  facts,  the  order  of  the  Lord 
Chancellor  (a)  direct^,  that  the  question  should  be,  ''  What 
**  estate  Anne  Middleton  took,  and  whether  the  children  of 
'^  the  said  Anne  Middleton  took  any,  and  what  estate  in  the 
^^  premises  in  question,  under  the  will  of  Frances  Bladen,  the 
'^  testatiixia  the  pleadings  of  the  said  cause  named  r" 

Hii.L,  Serjeant,  for  the  plaintiff,  contended,  that  Anne 
Middleton  only  took  an  estate  for  life,  and  tliat  her  children 
(being  in  esse  at  the  death  of  the  testatrix,  which  happened 
only  a  year  after  the  date  of  the  will,  and,  therefore,  probably 
in  esse  also  at  the  date  of  the  will,)  took  an  estate  for  life  by 
purchase  in  joint-tenancy.  The  words,  '^  all  my  real  estatt 
'*  in  the  parish  of  Barking,*'  were  descriptive  only  of  the 
local  situation,  not  of  the  quantity  of  interest  meant  to  )>e  de- 
vised, ]Lt  is  laid  down  by  Ijord  Coke,  in  his  Commentary 
upon  Littleton,  that  if  B,  have  divers  sons  and  daughters, 
and  A,  give  lands  to  B.  and  liberisfuis,  the  father  and  all  the 
children  take  jointly  (b).    So  in  Cook  v.  Cook  (c),  it  is  said, 

"That 

(a)  Dated  11th  February,  1780.  (c)  Cane.  E.  I706.    2  f^em.5^54 

(h)  Co,  UttU  9.  a. 
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*'  That  if  there  is  a  devise  to  J.  S.  and  his  children^  if  he      1780. 
^  bath  children^  they  take  \i'ith  their  father ;  but  if  he  hath       ^^»v-^/ 
"  no  child,  it  is  an  estate-tail.*'    And  in  fVild^s  Case  (d),  this      Hodges 
distinction  is  made,  and  it  was  there  solemnly  determined,  after       against 
argument  before  all  the  judges,  that  land  being  devised  to  Jl.      Midolb* 
ana  his  wife,  and  after  their  decease  to  their  chUdrm,  they  tow. 

then  having  issue  a  son  and  a  daughter,  Jl,  and  his  wife  had 
but  an  estate  for  life,  with  remainder  to  their  children 
for  life.  Goodwin,  v.  Goodwin  (e),  in  another  case  to  the 
same  purpose. 

fVilson,foT  the  defendants, — 1.  If  Anne  Midd/eton  took  2n  [  433  ] 
estate-tail  under  the  devise  to  her  and  her  children ;  or,  2.  If 
die  children  took  a  remainder  in  fee  as  purchasers,  the  plaintiff 
must  fail  in  his  claim.  1.  It  is  admitted,  that  there  are  cases 
where  the  word  '*  children"  in  a  will,  is  a  word  of  limitation, 
and  creates  an  estate-tail  (a) ;  and  Lord  /f  a/e,  in  delivering 
his  opinion  in  King  v.  Melling  (b){py\,  seems  to  think  it  may 
be  nomen  collect ivum,  aldiough  there  be  children  then  in  esse. 
TTiere  is  a  case  in  1  Anders.  43.  {H.  6.  Eliz.)  where  the  de- 
vise was  to.  A.  for  the  term  of  his  life,  and,  after  his 
decease,  to  the  men  children  of  his  body ;  and  it  was  held, 
tfiat  A.  took  an  estate-tail.  This  seems  to  be  the  same 
case  which  is  cited  both  in  Mooters  and  Lord  Cokeys  re- 
port of  ffild's  CasCy  from  Bendloe's  Reports,  4  Eliz.  Moore's 
state  of  it  is  nearly  the  same  with  Anderson's.  Lord  Coke 
does  not  mention  tliat  the  words  '^for  life*'  were  used,  which 
certainly  make  the  decision  stronger ;  and  he  must  be  incor- 
rect in  saying,  that  it  was  determined  to  be  an  estate-tail^ 
because  it  did  not  appear  in  the  casCy  that  there  were  issue-' 
male  at  the  time  of  the  devise ;  neither  of  the  two  other  re- 
porters mention  that  circumstance ;  and,  if  the  determination 
had  proceeded  upon  such  a  distinction,  the  fact  would  cer- 
tainly have  been  enquired  into,  and  ascertained.  Tlie  words 
^  in  case  of  failure  of  'children/'  in  the  present  will,  show, 

^  that 

fdj  B.  R.  H.  41  Eliz.  6  Co.  l6.  b.  there  is  no  report  of  that  case  (King 

S.  C.  Moore  397.   under  the  name  of  y.  Melling  J  ^  by  Lord  ifo/f  himself,  or 

hickardson  v.  Yardley.     Popham  and  of  his  own  argument,  for  though  the 

Gamdy    thought    it    an    estate-tail,  cases  there  cited  are  often  mentioned 

Moore,  loc.  cit,  by  judges,  yet  there  is  no  certainty  of 

CeJ  Coiic.  3  Jul^j   1746.    3  Atk.  the  correctness  of  the  report/'    Did^ 

370.     But  the  point  of  con:»truction  per    Hardw,    LetheuUier  v.   Tracttf^ 

was  not  determined  in  that  case.  Cane.  1754.  Ambl.  220.  223.  and  in 

CaJ    Vide  H.  20  G.  3.  Davie  v.  S.  C.  3  Atk.  796.  his  Lordship  says, 

SUvenSy  supra,  p.  321.  **  This  case  of  King  v.  MelHugy  is  very 

(hj  B.  R,  M.  24  Car.  2.  1  Ventr.  imperfect  in  Ventris,  especially  as  to 

12S5. 231.  the  cases  said  to  have  been  cited  by 

[<&*]  ^Mt  is  a  great  misfortune  Hale. 
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1780.       ^at  ^c  testatrix  had  ''issue  in  geucml"  in  contemplation, 

L^^y,^       which  might  or  might  fiot  fail ;  for  these  words  would  liave 

Hodges      b^n  absurd,  if  she  bad  meant  only  persons  then  existing,  or  de- 

against       scendants  in  the  first  degree,  because  they  must  fail,     in  a  late 

Middle-     cinse  of  Cooksotiy  Lessee  of  Uousv.  Hous(c)y  your  lA)rdship, 

TON.         in  delivering  the  opinion  of  the  court,  said,  that,  from  the  words 

"  in  case**  being  used,  the  court  must  hold,  that  the  testator 

had  some  cwitiJigetuy  in  contemplation.     Froni  die  conditions 

imposed  by  the  devise,  it  must  be  inferred,  that  the  word 

"  children"  was  meant  as  expressive  of  the  interest  dtviscd 

to  June  Middleton ;  for  if  it  had  been  the  intention  of  the 

L  ^34  J       testatrix  to  give  estates  by  purchase  to  her  children,  it  is  hardly 

possible  that  she  should  have  made  the  non-performance  of 

the  conditions  hu  the  mother j  operate  williout  any  fault  of 

theirs,  as  a  forfeiture  of  their  interest. 

2.  If  Anne  Middleton  took  only  for  life,  I  contend,  that 
the  children  took  an  estate  in  fee.  It  cannot  be  denied,  that 
"  all  my  real  estate"  are  words  which  in  general  in  a  will 
would  carry  the  fee-simple.  But  it  is  said,  1 .  'Diat  the  addi- 
tional expression  of  *' in  the  parish  of  Barking,^  makes  the 
preceding  words  operate  as  descriptive  of  tlie  local  situation, 
and  not  of  the  quantity  of  interest  meant  to  be  devised.  In 
answer  to  tliis,  it  is  to  be  observed,  Uiat,  in  none  of  tlie  cases 
where  tlie  word  "  i/i"  has  been  used,  has  *'  all  my  estate/* 
been  held  to  be  only  descriptive  of  situation,  although,  where 
"«(^*'  has  been  the  word,  that  construction  has  sometimes 
been  adopted.  Indeed  in  the  case  of  Ihbetson  v.  Becknith  (a ) 
Lord  Talbot  denied  this  distinction,  and  decided,  that,  al- 
though the  words  tliere  were  '*  all  my  estate  at  N.'*  a  fee- 
simple  passed;  and  n^ilson  v.  Robinson^  there  cited,  is  to  tlie 
same  purpose  (fi).  2.  It  is  said,  tliat,  if  the  words  here  used 
are  descriptive  of  the  place,  not  of  the  interest,  with  regard 
to  the  first  limitation^  whidi  must  be  admitted  on  the  present 
supposition,  viz.  that  Anne  Middleton  only  took  an  estate  for 
life,  they  must  operate  in  the^me  manner  xcith  regard  to  the 
.  subseifuent  limitation  to  the  children.  To  this  objection,  tlie 
case  just  cited,  of  Ibbetson  v.  Bechcithy  furnishes  a  complete 
answer;  for,  there,  the  devise  was  of  ^'  all  my  estate  at  ri.  to 
*^  TSi'^  mother  for  her  natural  life,  and  to  my  nephew  Thomas^ 
^^  after  her  death,"  and  it  was  held,  that  the  mother  took  an 
estate  for  life,  and  Thomas  a  remainder  in  fee. 

Hilly  Serjeant,  m  reply,  said,  he  admitted  that  the  words 
'^  in  case**  shewed  that  some  contingency  was  in  contempla- 
tion :  but  it  was  the  contingency  of  &ere  being  no  issue  alive 
at  the  deatli  of  Anne  Middleton. 

The 

CO  B.R.  M.  17  Geo.  3.  Talb.  157. 

fa  J   Cane.  M.   1735.    Ca,  Temp.        (b)  B.  R.  M.  25  Car.  2.  2  Lev.  91. 
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The  court  did  not  deliver  any  opinion  on  this  case  from  the< 
bench. 

^rhe  certificate  was  in  the  following  words : 
'*  We  are  inclined  to  think,  that,  under  the  will  of  Frances 
Bladen,  the  testatrix,  Anne  Middleton,  took  an  estate- 
tail  [f];  but,  if  she  took  an  estate  for  life  only,  we  are  of 
opinion,  that  her  children  would  take  an  estate-tail ;  and, 
in  eitlier  case,  the  limitation  to  George  Hodges,  the  heir  at 
law,  was  barred  by  recovery,  and  the  plaintin  has  no  title. 

Mansfield, 

E.  WiLLES, 

Ui\i  June,  1780.  W.  II.  Ashhurst, 

F.  BULLEU." 
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TN  the  night  bet%veen  Tuesday  the  6th,  and  Wednesday  the 
-^  7th  of  J w/ie.  Lord  Mansfield's  house  in /J/oows^/z/y- 
square,  was  attacked  by  a  party  of  the  rioters,  who,  on  the 
Friday  and  Tue-sdayy  to  the  amount  of  many  thousands,  had 
surrotmded  tlie  avenues  to  the  two  Houses  of  Parliament, 
under  pretence  of  attending  Lord  George  Gordon,  when  he 
presented  the  petition  from  the  Protestant  Association  [I]. 

On 

[  1  ]  lxiV(\  M  A  NSFiELD  actcd  at  that     in  the  absence  of  the  Lord  Chancellor, 
time  as  Speaker  of  the  House  of  Lords,     who  was  ill. 


[f]  Tt  was  obviously  not  necessary 
to  the  decision  of  the  court,  that  they 
should  determine  that  Anne  Middle  ton 
took  an  estate-tail ;  and  there  s(*ems 
considerable  reason  for  questioning 
that  construction.  For,  if  the  chil- 
dren vfcre  in  ease  at  the  date  of  the 
will,  (see  the  beginning  of  Serjeant 
HilFs  argument)  IVyldcs  case  is  ex- 
pressly in  point,  to  shew  that  the  mo- 
ther _would  take  for  life  only.  The 
present  case,  on  this  construction,  is 
observed  by  Lord  Alvanlkt,  C  /. 
in  the  case  of  Seale  v.  Barter,  2B,  S; 
P.  485.  to  be  a  strong  case;  and  the 
variance  between  such  a  decision  and 
ihc  authority  of  Wtjldc^  case  is  men* 


tioned  by  the  reporters,  and  confirmed 
by  reference  to  Ginger  v.  White,  IVilles 
353.:  where  the  chief  justice  states^ 
It'  a  devise  be  to  A,,  and  irfUr  hh 
decease,  to  his  children.  A.  has  only 
*^  an  estate  for  life;  because  then 
the  words  plainly  shew  that  the 
children  were  intended  to  take  by 
way  of  remainder."  And  this  po- 
sition seems  to  have  been  laid  down 
generally,  whether  such  devisee  have 
children  or  not;  as,  indeed,  it  was 
necessary  for  the  purpose  of  that  de- 
cision, since  it  appears  that  the  devx« 
sec,  in  that  case,  who  was  held  only  to 
take  for  life,  never  had  any  issue. 
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1780.  ^  ^^  Tuesdms  evening  the  prison  of  Newgate  had  been 
thrown  open^  aU  die  combustible  part  reduced  to  ashes,  and 
die  felons  let  loose  upon  the  public.  It  was  after  this  attempt 
to  destroy  the  means  of  securing  die  Yictims  of  criminal  jus* 
dee,  that  the  rioters  assaulted  the  residence  of  die  chief  ma- 
gistrate of  the  first  criminal  court  in  the  kingdom;  nor  were 
they  (fispersed  till  they  had  burnt  all  the  furniture,  pictures, 
books,  manuscripts,  deeds,  and,  in  short,  every  thing  which 
fixe  could  consume  in  his  Lordship's  house  \i\i  so  that 
nothing  remained  but  the  walls;  which  were  seen  the  next 
morning  almost  red  hot,  fron^  the  violence  of  the  flames, 
presenting  a  melancholy  and  awful  ruin  to  the  eyes  of  the 
passengers, 

[  436  ]  On  Wednesday,  the  devastation  bc^me  almost  general 

throughout  London.  The  houses  of  many  of  the  most  re- 
q;>ect^le  individuals  had  been  previously  attacked:  Tliat 
evening,  the  Fleet  and  Kin^s  Bench  prisons  were  set  on  fire; 
the  Bank  of  England,  the  iiuis  of  Court,  almost  all  the  public 
buildings,  were  direatened  with  destruction :  and  an  universal 
conflagration  must  have  taken  place  if  the  King  had  not  issued 

apro- 


[2}  The  amount  of  that  part  of 
Lord  Mansfield's  loss  which  might 
Iiave  been  estimated,  and  was  capable 
of  a  compensation  in  money,  is  known 
lo  have  been  very  great.  This  he  had 
a  right  to  recover  against  the  Hun- 
dred  (a).  Many  others  have  taken 
diat  course  (h)  ;  but  his  Lordship  has 
tbonght  it  m<fre  consistent  with  th« 
dignity  of  his  character,  hot  to  resort 
lo  the  indemnification  provided  by  the 
legblature.  His  sentiments  on  the 
subject  of  a  reparation  from  the  state 
spere  communicated  to  the  Board  of 
Works,  in  a  letter  (c)  written  in  con- 
sequence of  an  application  which  they 
had  made  to  him,  (as  one  of  the  prin- 
cipal sufocrs,)  pursuant  to  directions 
from  the  Treasury  {d),  founded  on  a 
irote  of  the  House  of  Commons  {e\ 
lequesdng  him  to  state  the  nature  and 
amount  of  his  loss.  In  that  letter, 
after  some  introductory  expressions  of 
civility  to  the  Surveyor  General,  to 


whom  It  was  addressed,  his  Lordship 
says,  '*  Besides  what  is  irreparable, 
**  roy  pecuniary  loss  i«  great.  1  ap- 
**  prehended  no  danger,  and  there- 
''  fore  took  no  precaution.  But  how 
"  great  soever  that  los»  may  be,  I 
*'  think  it  does  not  become  me  to 
**  claim  or  expect  reparation  from  the 
*'  state.  I  have  made  up  my  mind  to 
"  ray  misfortune  as  I  ought :  with  this 
^*  consolation,  that  it  came  from  those 
whose  object  manifestly  was  gene- 
ral confusion  and  destruction  at 
home,  in  addition  to  a  dangerous 
and  complicated  war  abroad.  If  I 
should  lay  before  you  any  account 
or  computation  of  the  pecuniary 
damage  I  have  sustained,  it  might 
^  seem  a*  claim  or  expectation  of 
being  indemniaed.  Therefore  you 
will  have  no  further  trouble  upon 
this  subject  from,  SfC. 

**  Maksfield." 
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(a)  Under  1  Geo.  1.  st.  2.  c.  5.  §  5. 

(b)  Vide  hi/rap. 699. 

(e)   Dated  Kenwood f  12  August , 


1780. 

(dj  Dated  18  /ti/y,  1780. 
(ej  6  July,  17^0; 
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a  proclamation  for  the  speedy  and  eiFectual  interposition* 
of  the  military  power.  Till  then,  the  soldiery  had  scarcely 
dared  to  act  offensively  [c3] ;  the  ordinary  magistrates  were, 
for  the  most  part,  deterred,  or  prevented  by  various  causes, 
from  givii^  the'ur  sanction  to  the  employment  of  the  troops ; 
and,  in  many  places,  the  men  under  arms,  vnth  their  officers 
at  their  head,  though  drawn  up  in  military  order,  did  nothing 
more  than  pre3erve  a  space  between  the  incendiaries  and  the 
crowd  of  spectators,  so  as  to  have  the  effect  of  enabling  the 
former  to  diemolish  die  houses  and  property  of  their  fellow  sub* 
jects  without  interruption  [4]. 

The  courts  of  justice  continued,  on  the  Wednesday ^  to  sit, 
in  order  to  do  the  business  of  course;  but  almost  every  where 
eUe,  except  in  Westminstef  Hall,  the  rioters  seemed,  that  day, 
to  have  obtained  a  complete  mastery,  and  a  real  anarchy  per- 
vaded all  parts  of  the  metropolis.  The  execution  done  by  the 
troops  on  the  night  between  the  Wednesday  and  Thursday^ 
though  very  few  lives  were  sacrificed,  produced  a  happy  revo- 
lution. The  numerous  bands  of  rioters  had  entirely  vanished 
on  the  Thursday  afternoon;  scarce  a  single  badge  of  the 
Protestant  Association,  (which  was  a  blue  cockade,  and 
which  all  the  rioters  wore,)  was  to  be  seen ;  and  the  total 
suppression  of  this  insurrection,  in  its  circumstances  without 
example  in  the  history  of  Europe,  was  as  sudden  as  its  rise. 
Ilie  encampment  of  large  bodies  of  the  army  and  militia  in 
and  near  London  for  several  months,  prevented  the  renewal 
of  the  commotions  there;  and,  although  a  scene  of  the  same 
Bort  took  place  a  few  days  afterwards  at  Bath,  and  was  com* 
menced,  or  expected,  in  other  parts  of  England,  similar  pre- 
cautions entirely  extinguished,  not  only  all  danger,  but  all  ap* 
prehension,  in  the  space  of  a  few  weeks. 

On  Thursday,  the  8tli,  and  Friday,  the  gth  of  June,  the 
Courts  only  sat  to  hear  motions. 
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[3]  A  proper  precaution  used  in  or- 
dinary cases  to  prevent  a  rash  interpo- 
sition, had  been  mistaken  for  a  rule  of 
law,  mz.  that  do  man  ought  to  resist 
force  by  force,  vrithout  the  express  di- 
rection of  a  civil  magistrate. 

[4]  The  mischief  the  rioters  did, 
irgs  from  a  persuasion,  confirmed  by 


example,  that  the  troops  did  not  dars 
to  act.  Braekley  Kennet,  the  Lord 
Mayor  of  London,  was  prosecuted  by 
information,  and,  uptfn  a  full  trial, 
convicted  of  a  breach  of  duty,  be* 
cause  he  had  not  ordered  the  troops  to 
quell  the  rioters  by  force. 
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satorday,  loth    HoLMEs,  Lcsscc  of  Brown,  cgahist  Brow if . 

June.  ^ 

The  grounds  for  HPHIS  was  an  application  for  a  trial  at  bar.  Kenj/oit,  some 
•ttor  anj*ereat  ^™^  before,  had  obtained  a  rule  to  shew  cause/ and  Par^ 

value,  probable  tridge  this  day  shewed  for  cause,  (upon  affidavits,^  tiiat  the 
length,  and  pro-  lessor  of  the  plaintiff  was  in  such  indi<;ent  circumstances,  as 

bable  ciimcuitics.  *ii*i  ■  11  ^i«* 

in  the  trial.  uot  to  be  able  to  bear  the  expence,  and  that  one  of  Ins  wit- 
""^1*  ^hJT  ^^^'ses  was  a  woman  of  above  80  years  of  age,  who  might  die 
ty  applying  un!^  before  a  trial  at  bar  could  be  had.  Tlie  value  of  the  pre- 
der  the  terms  of  mises  was  Stated  to  be  about  c£^(XX)  a  year ;  and  the  ques- 
prtir^cosuTaod  ^ou,  whether  a  codicil  to  a  will  by  which  they  were  devised 
paying  &ir costs,  was  duly  executed.     Partridge  cited  Lord  Sandicich's  Case 

in  Salkeld(a). 

Kenyon^  in  support  of  the  mie,  said,  that  the  grounds  on 
which  a  trial  at  bar  ought  to  be  granted,  were,  the  great 
value  of  the  subject-matter  of  the  litigation,  the  probable 
length  of  the  enquiry,  and  the  likelihood  that  difficulties 
might  arise  in  the  course  of  the  trial  [1].  He  then^^ndea- 
voUred  to  shew,  that  these  reasons  coK>pcrated  in  this  case. 
Lord  Mansfield  absent. 

The  comt  were  of  opinion,  tliat  this  was  a  case  where  it 
was  fit,  that  a  trial  at  bar  should  be  granted ;  but  said,  that, 
[  438  ]  as  it  was  a  favour  asked  by  the  defendant,  they  would  lay 
him  under  the  terms,  that,  if  he  succeeded,  he  should  only 
have  nisi  prius  costs ;  but  that,  if  tlie  lessor  of  the  plaintiff 
were  to  succeed,  he  should  have  bar  costs  ;  and  that  the  old 
witness  should  be  examined  upon  hiterrogatories,  and  her  de- 
positions read,  if  she  should  die  before  the  trial.  It  was  also, 
(by  consent,)  made  part  of  the  rule,  that  the  cause  should  be 
tried  by  a  Middlesex  jury,  instead  of  one  from  Norjo//:^ 
where  the  premises  were  situated. 

Tlie  rule  made  absolute. 

(aj  B.ILT.    11   H^ilU  3  «^  T.  4  "  artkulisy  quct  magna  indigent  exami- 

Ann,.  2  Saik,  fi48.  '*  atione^  capiantur  coram  JuaticiarHs 

[l]    The  words  of  the  statute  of  **  Band,*'      O  Kirfc  Rex  v.  Amcrj/, 

Westminster  2.  (13  Edw.  1 .  c .  30.)  arc ;  T.  «i6  Geo.  ^  I  TeriA  licp.  'Zd^i. 
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Mason  against  Skurray.  lothjuJi. 

A  CTION  on  a  policy  of  iasurancc ;  verdict  for  the  de-  Where  •  new 
-^^  fendant;  new  trial  granted ;  and  a  second  verdict  for  the  ^il3^*^ 
defendant    The  rule  for  a  new  trial  had  not  been  drawn  up  notbia^'wrna  taid 
**  upon  payment  of  costs,  nor  had  the  costs  been  reserved.    1^/^^'"  ^^  ^J 
On  Saturday^  the  ^7tfa  of  Mau,  Couper  obtained  a  rule  to  of  the  fir«t,  au 
shew  cause  why  the  defendant  should  not  be  allowed  the  costs  ^^^?^^  ***V2"*f 

!•  ,1        ..  .  •'i  party  succeed 

oi  the  nrst  trial.  on  the  »». 

IJumiinjz  now  shewed  cause.  *i**R?  •'^'■^»  *** 

t       i    \P  •         ^  ««>*  not  have 

iiord  Mansfi£ld  absent.  thecotuof  the 

The  court  said,  as  nothing  had  been  said  about  the  costs  of  ^^*^ 
the  first  trial  in  the  rule,  and  they  had  not  been  reserved  to 
abide  the  event  of  the  second  verdict,  the  defendant  was  not 
entitled  to  receive  them. 

The  rule  dischaif^ed  [f  101]. 

[t  101]    5.  P.  Schulbred  v.  Kutt,    key  v.  Smith,  B.  R.  M.  SO  Geo.  3.    3 
B.  R.  M.  23  Geo.  3.    <D*  And  Han-    Term  Rep.  507  [f]. 


Thellusson  against  Staples.  TaS'iuae. 

TN  this  cause  C^i^,  two  of  the  plaintiff's  witnesses  were  fo*  la  uxinf  costs, 
-*-  reignersC6^,  being  the  captain  and  first  lieutenant  of  a  JJ|f  *^*JJI^"^* 
ship,  which  was  a  French  merchantman,     lliey  had  been  witneoea 
brought  over  to  give  evidence  in  the  case  of  IheHussoNY.  "J^^u'^Vl'r 
Fergusson  (c),   had   returned  to   France^  and  were  again  the  suHt^,^^^ 
brought  over  for  the  trial  of  this  cause.     Upon  the  taxation  cannot  be  ai- 
of  the  plaintiff's  costs,  the  master  allowed  the  espences  of  ^r  ^«q  ^ 

tlie     *•    ^  ^ 

(a)  Supra,  p.  366.  Note  [9].  v.  Fergusson,  or  Thellusson  v.  Staples. 

(b)  Kut  only  one  of  them  was  rx-    Supra,  p.  36l.  366.  Note  [9]. 
amincd,  cither  on  the  trial  of  Thellusson        (c)  Supra,  p.  36 1. 


[f]  The  same  rule  of  practice  has  the  same  way.     But  if  the  two  ver- 

l>ocn  confirmed  also  in  Smith  v.  UaiU,  diets  arc  difTcrent  ways,  the  party  sue- 

6  T,  R.71,  and  Bird  v.  Appkton,   1  cecding  has  only  the  costs  of  the  se- 

East^  111,   though  different  from  that  cond,  whether  costs  arc  given  by  the 

established  in  C.  B.  where  the  party  terms  of  the  rule  in  K.  B.   {Austen  v« 

who  succeeds  at  the  second  trial  has  Gibbs,  8  T,  R.  6  J  p.),  or  by  the  gene- 

the  costs  of  both ;  if  both  verdicts  are  ral  practice  in  C.  B. 
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1780.       Ac  t^o  witnesses  in  the  journey  and  voyage  going  and  com- 
^_-^-^      ing,  and  during  their  stay  in  England;  hni  tlie  insured,  for 
Thellusson  whom  the  plaintiff  Thelluiton  was  only  an  a^ent,  and  who 
against       was  a  merchant  in  France,  stated  to  the  court,  m  an  affidavit. 
Staples,     that  the  two  witnesses,  when  they  were  last  in  France,  had 
been  appointed  supercargoes  to  two  French  East-India  ships, 
and  that  they  had  lost  their  voyage  by  tlieir  attendance  on  this 
hst  trial ;  diat  l)efore  they  left  France,  they  made  a  protest 
against  him,  on  account  of  any  damages  or  loss  they  might 
sustain  by  coming  to  England ;  and  that  he  believed  that,  on 
bis  return  to  France,  he  should  be  obliged  to  indemnify  them. 
That  as  supercargoes  they  would  have  been  entitled  to  five 
pounds  sterling  per  cent,  on  the  produce  of  the  outward  and 
homeward-bound  voyages ;  besides  provisions,  and  other  ad- 
vantages.    The  master  having  refused  to  make  any  allowance 
on  the  above  account,  Douglas  now  moved  for  a  rule  to  shew 
cause  why  he  shquld  not  review  his  taxation,  and  make  an  al- 
lowance adequate  to  what,  by  computation,  the  insured  would, 
accordif^  to  nis  affidavit,  be  liable  to  pay. 
Lord  Mansfield  absent. 

The  court  refused  the  rule,  and  said,  they  could  not  al* 
low  for  contingent  dami^es;  tliat  it  would  be  a  dangerous 
precedent ;  and  that  the  master  had  certified,  that  such  ap- 
plications had  frequently  been  made,  and  always  witho^it 
success. 


J^y*         The   King  against  the  Inliabitants  of  Han- 

WOOD. 

STtS";!^^^  JOSEPH  BROWN,  his  wife  and  child/were  removed, 
it,  appemntobe  ^  under  an  order  of  two  justices,  from  the  township  of 
%tl^^  ^^>  »>  *e  borough  of  Leeds,  to  the  township  of  Hamcood. 
teooosidcrtbe  Upon  an  appeal^  the  court  of  quarter-sessions  confirmed  the 
t*ShS^gtrl^  order,  and  stated  a  special  case,  as  follows : 
yetr,  wUi  nuk«  **  It  appeared  hi  evidence,  that  Joseph  Brown,  the  husband, 
d^t  foMte**^  **  in  the  year  1774,  being  then  a  single  man,  and  an  inhabit- 
puroose  of  a  *'  Mit  as  a  servant  in  husbandry,  at  Hamcood,  wanting  again 
•ctdemeiit  [F],     u  to  hire  himself  as  a  servant  in  husbandry,  offered  himself 

"  at  the  statute-fiair  at  Hanwood  aforesaid^  where  there  is  a 

**  custom 


[p]  So  in  R.  V.  Standon  Massey,  10  fair  was  held  on  the  Monday  follow- 

£a«^,  576,  where  there  was  a  statute-  ing;  it   was   decided,   that  a  hiring 

fair  held  yearly  on  the  day  after  old  from  such  Monday's  fair  till  old  Mi- 

Mickaelmoi,  except  when  old  Michael-  ckaelmas  following,  would  not  support 

mas  fell  on  a  Saturday,  and  then  the  a  settlement. 
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^  castom  for  servants  to  hire  at  the  statute  day,  on  the  last       ]  780. 

^  Monday  in  October:  but  not  meeting  with  a  master  diere, 

^  he  went  to  the  market-to^vn  of  Otlty^  about  eight  miles 

**  distant  from  Hantcoody  where  there  is  a  different  custom, 

^  for  servants  to  hire  by  the  year  at  two  different  statutes ; 

^  one  held  on  the  Friday  before  old  Martinmas  day,  the 

^  other  on  the  Friday  next  after  old  Martinmas  diay;  at 

^  which  latter  statute-fair  they  always  hire  till  the  old  Mar^ 

^  tinmas  day  following,  which,  by  the  custom,  is  considered 

^  as  a  hiring  for  a  year.     Old  Martinmas  day,  in  1775,  was 

''  on  a  Tuaday.     On  the  Friday  following,  being  the  second 

**  statute-fair  above  mentioned,  the  pauper  hired  with  one 

**  Pike,  to  serve  his  mother,  Ann  Frith,  in  Hanwood,  till  old 

^  Martinmas  day  following,  and  did  accordingly  serve  her  in 

^  Hanwoody  till  the  old  Martinmas  day  following.'' 

/hmning  shewed  caua^,  and  relied  on  the  case  of  Rex  ▼• 
Navestock(a),  where  a  hiring  at  a  statute-fiEur,  held  on  the 
4lay  next  after  old  Michaelmas  day,  to  serve  till  the  old  Mi* 
ciuaelmas  day  following,  such  sort  of  hiring  being  stated  to 
be  according  to  the  x:ustom  aud  usage  of  the  country,  was 
held  to  be  sufficient    The  principle  in  that  case,  he  said,  was 
not  new.     It  was  settled  by  a  prior  decision,  in  Rex  v.  New* 
stead  {b)y  where  the  hiring  was  to  serve  for  a  year  from  JVhst" 
suntide  9od  Whitsuntide;  and  the  court  held  that  to  be  a 
good  hiring,  although  the  space  of  time  was,  in  truth,  less 
than  365  days,  the  case  having  stated  that  such  hirine  was 
usual  in  that  country,  and  was  always  considered  as  a  hiring 
for  a  year  by  the  contracting  parties.     He  contended,  that  the 
customary  year  at  Otley  ought  to  govern  this  case  as  the  con- 
tract was  made  at  that  place,  although  the  service  was  per- 
formed at  UanvDood. 

Fearnly  argued  on  the  other  side. — He  cited  the  cases  of 
Pepper-harrow  v.  Trensham  (a),  Coombe  v.  fVestwoodhay(b), 
Rex  V.  Wesiwell  (c),  South  Cemey  v.  Coultsboum  (d),  and 
Rex  V.  Netpton  (e),  as  having  completely  established,  that  no 
hiring,  which,  on  tlie  face  of  the  contract  appears  to  be  for  a 
less  time  than  a  year,  is  sufficiept  for  gainii^  a  settlement. 
In  Rex  V.  Newstead  that  was  not  the  case.  Wlutsuniide 
being  a  moveable  feast,  there  was  not  necessarily  less  than  a 
ear  in  the  interval  between  Whitsuntide  and  Whitsuntide. 
n  Rex  V.  Navestock,  the  hiring  was  for  a  full  year,  if,  under 

the 


E 


(a)  M.  13  Geo.  5.  Burr.  Settl.  Ca. 
No.  222. 

(bj  T.  10  Geo.  3.  Ibid.  No.  208. 

fa  J  M.  1  Goo.  1.  3  Bum't  Just. 
12th  Edit.  375. 


m  H.  5  Geo.  I  1  Str.  143. 
fcj  r.  3  Geo,  2.  3^ttni*s  Just.  375, 
fdj  Ibid.  375y  376. 
CeJ  M.  14  Geo.  2.  Burr.  Scttl.  Cd. 
No.  551. 
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1780.      the  wordj*  " ////  the  Michaelmas  day  following,"  that  day 
>^^^^/       was  included  [i];  and  Lord  Mansfikld  expressly  said,  in 
The  Kino     that  case,  that  tlicre  must  be  a  hiiing  for  a  year. 

against  Lord  Mansfikld  absent. 

IIanwoud.  Willes,  Justice^ — ^"llie  only  question  is.  Whether  a  hirhig 
for  tliree  days  less  than  a  year,  can  be  construed  a  hiring  within 
the  meaning  of  the  statute  ?  The  cases  cited  by  Mr.  Fearnly 
all  shew  the  contrary.  In  the  case  of  Ilex  v.  hiewsteady  the 
duration  was  uncertain,  and  the  hiring  was  supported  by  the 
custom  of  the  country.  In  Rex  v.  iSavesiock,  as  there  is  no 
fraction  of  a  day,  and  the  word  '*  till"  might  be  construed 
to  UKlude  the  Michaelmas  day,  the  hiring  was  considered 
as  for  a  complete  year;  and  the  court  tliere  recognized  tlie 
general  doctrme  contended  for  by  Mr.  Feanily.  The  custom 
here,  (if  it  could  be  of  any  weight  to  controul  an  act  of  par- 
liament,) is  stated  to  be  custom  of  Of./ey,  and  the  contract 
was  performed  in  another  place.  I  think  the  orders  must  be 
.quashed. 

AsHHURST,  Justice^  of  tlie  same  opinion. 
BuLLER,  Justice, — ^There  is  no  case  where  die  time  ap- 
peared manifestly  to  have  been  less  than  a  year,  in  which  tlit 
court  has  held  that  a  settlement  was  gained ;  and  it  would  be 
dangerous  to  make  a  new  precedent  of  that  sort. 

Both  the  orders  quashed. 

[I]  In  that  case  the  court  laid  some  1771>  till  old  Michaelmas  d&y  1772, 

stress  on  the  custom  of  the  country,  was   held  to   be  a  sufficient   hiring, 

Burr.  SettL  Ca.  p,  722.);  but,  in  a  late  though  there  was  nothing  stated  of  any 

case  of  Rex  v.  Syderstone^  (£.  17.  Geo,  custom  or  usage  [f  102]. 
3.)  a  hiring  on  the  11th  of  October 


[t  102]  S.  P.  Rex  V.  Sxialclife,  H.     27  Geo.  3.  1  Term  Rep.  490. 
23  Ceo.  3.      O  Res  v.  Skiplam,  M. 


TaJhjSi.  The  King  against  Smith  and  Others. 

The  right  to  the  rpHIS  was  an  indictment  against  the  defendants,  for  ob- 
ftJIr  river,  ITnat]  **•  stTUCting  the  mayor  and  commonalty  of  the  city  of 
by  DreiumpUon  Lotidofif  in  making  a  horse-towing  path  on  the  soil  of  the 
ownovof  Uiead-  ^^^^  Thames,  under  powers  vested  in  them  by  the  statutes 
HrfningUnd..—  of  14  Geo.  3.  c  91.  and  17  Geo.  3.  c.  18.  Tlie^rs^  count 
a»S^iwnh^t*o  recited  the  act,  and  chan^ed^  that  a  horse-towing  path  was 
oUtruct  theexe-  begun  to  be  made  from  Water-lane  at  Richmond  bridge  and 
Snl'^byite^"  Certain  wooden  piles  iixed,  by  order  of  the  common  council^  on 

tute,  and  an  in-  the 

dictment  for  lucb 

offence  need  not,  ami  ought  not,  to  condndt  *<  onira  formam  statuti.^ 
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the  soil  and  bed  of  the  river,  between  high-water  mark  and       1780. 
low-water  mark,  and  that  the  defendantSy  intending  to  obstruct      v,,»«y«^^ 
tlie  mayor,  ^c.  cut  down  one  of  the  said  piles,  ^c.     The    Xhe  Kin 9 
secoml  count  laid  the  piles  to  have  been  driven  upon  the  soil       against 
and  bed  of  the  river,  being  the  King's  ancient  common  high-      Smith. 
way  for  all  the  liege  subjects  to  navigate.    Tlie  third  count 
laid  the  towing  path,  to  have  been  between  the  city  of  London 
and  the  city-stone  at  Staines  bridge,  between  high-water  mark 
and  low-water  mark.     Tlie  fo^trth  count  stated,  tliat  a  to  whig 
path  was  begun,  ^t.  by  tlie  committee,  (naming  them,) appointed 
by  the  common  council  to  execute  the  act,  on  tlie  soil,  Sfc. 
being  the  lying's  ancient  and  common  high-way,  between  high- 
water  mark  and  low-water  mark,  S^c.    The  ^fifth  count  set 
forth,  that  a  towing  path  had  been  begun  by  order  of  the 
common  council,  &:c.  (but  without  mentioning  the  act  of  par- 
liament).    The  sixth  and  last  count  resembled  the  .fifth,  only 
stating,  that  the  towing  path  had  been  begun  by  order  of  the 
committee.     TTie  trial  came  on  before  Asiihurst,  Justice, 
at  the  last  Lent  assizes  for  the  county  of  Surry,  when  a  verdict 
was  found  for  die  King,  subject  to  the  opinion  of  the  court  on 
the  following  case : 

"  Tlie  city  of  Jjondon,  under  the  powers  supposed  to  be 
delegated  to  them  under  the  act  of  parliament  of  .14  Geo. 
3.  r.9l-  and  by  tlie  17th  of  the  same  King,  intituled,  Sfc,  (c. 
18.)  erected  piles  on  the  bed  of  the  river,  near  Richmond, 
within  the  high-water  mark,  about  the  distance  of  C9  feet 
from  the  shore,  for  the  purpose  of  making  a  towing  path  for 
horses,  adjoining  and  contiguous  to  a  wharf  in  the  possession, 
and  the  property  of  the  defendants,  or  of  those  under  whom 
they  claim,  ^fhe  defendants  cut  down  one  of  those  piles, 
which  is  the  subject  of  the  present  indictment,  and  which  was 
proved  to  have  been  erected  between  the  high  and  low-water 
mark,  opposite  to  the  said  wharf.  No  acts  of  o^vnership 
were  proved,  on  either  side,  in  the  spot  in  question ;  but  it 
was  proved,  tliat  the  Ait  (a)  in  the  middle  of  the  river  was 
Mr.  Prices  (b).  It  was  proved,  that,  immemorially,  at  the 
time  of  low-water,  persons  used  to  pass- on  foot  between  the 
high  and  low-water  mark,  for  the  purpose  of  towing  barges 
and  other  vessels. 

"  The  question  submitted  to  the  court  is,    Whether,  (tliis 
*'  being  a  navigble  river,)  the  right  to  the  soil  in  the  bed  of      [  443  ] 
"  the  river,  usque  ad  Jilum  aquae,  is  in  the  owtiers  of  the 
"  ground  adjoining  to  tlie  river  ?** 

The  case  was  argued,  last  term,  on  Wednesday,  the  3d  of 
^^Hi  by  Erskine  for  the  prosecution^  and  B.  Hunter  for  the 
defendants. 

Erskine 

(a)  A  small  island.  ('hj    Price  waf»  the  owner  ot  lEt  wharl 

Vol.  II.  P 
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17  SO  Erskine  contended,  that  the  only  question  brought  before 

*       the  court  was,  Whether  the  soil  of  tne  spot  in  question  was, 

ThTKiKG    ^' ^"^  ^^^  ^^^  property  of  the  defendants,  or  of  those  under 

asainst       whom  they  claunedf     Its  beiug  the  property  of  third  persons 

&iiTH.  ^ould  not  be  a  justification  on  this  indictment ;  for  the  de- 
fendants were  not  entitled  by  law  to  abate  the  piles  driven  on 
another  person's  ground,  for  a  consequential  injury  to  theirs. 
The  defendants,  dicrefore,  must  shew  that  the  soil  was  theirs; 
and  as  they  gave  no  proof  of  any  actual  exercise  of  owner- 
ship, it  was  incumbent  upon  them  to  maintain  it  was  theirs  by 
inference  of  law,  because  the  property  in  the  adjoining  ground 
belonged  to  tlieni. 

Hunter  insisted,  I.  That  the  statutes  did  not  mean  to  vest 
in  die  citythe  power  of  making  towing  paths  by  embank' 
ment ;  9,,  Tliat  die  soil  belonged  to  the  defendants,  and  they 
were  therefore  protected  by  the  l6th  section  of  the  statute,  by 
which  it  is  provided,  <'  That  the  powers  granted  to  the  city 
**  should  not  extend  to  authorize  them  to  make  any  newXovi^ 
**  ing  path,  over,  upon,  or  through,  any  garden,  orchard, 
"  yardj  park,  paddock,  inclosed  lawn,  or  planted  avenue,  to 
**  any  house,  widiout  the  consent  of  the  owner  thereof/'  3. 
That  supposing  it  uncertain  to  whom  the  soil  belongs,  the 
city  had  not  complied  with  the  terms  prescribed  by  the  statutes 
to  entitle  them  to  make  a  horse-towing  path. — 1 .  On  the  first 
point,  he  said,  that  there  was  no  express  power  given  to  makie 
enibanhnentSf  and  the  coiut  would  not  raise  a  power,  liable 
to  great  inconvenience  and  abuse,  bv  implication.  If  such 
embankments  could  be  made  at  the  pleasure  of  the  city,  they 
would  tend  to  diminish  the  value  of  the  adjoining  lands,  aiid 
might  alter  the  course  of  the  river,  besides  exposing  the 
villas  and  property  of  individuals  to  the  disorders  and  tres- 
passes which  bargemen  might  commit  in  passing  through 
them. — 2.  On  the  second  head,  he  said,  that,  if  the  soil  was 
in  the  defendants,  the  case  was  clearly  within  die  provision  of 
the  l6th  section  of  14  Geo.  3.  cap.  91 ;  for  jdiough  wliarfs 
are  not  expressly  mentioned,  they  might  be  fairly  construed  to 
be  compr^nded  under  the  word  **yard.**  That  this  was  a 
new  towing  path  was  clear,  because  the  case  only  stated,  that 

[  44^  1  p^^rsons /brmer/y  used  to  pass  on  foot  at  the  time  of  low 
water;  but  this  would  make  a  passage  at  all  times.  As  to 
the  property,  the  legal  presumption  was  certainly  in  favour  of 
the  defendants,  and  there  beiw  no  evidence  on  either  side,  the 
presumpdon  ought  to  prevail.  The  soil  must  have  some 
owner ;  the  city  had  no  claim  to  it ;  they  did  not  pretend  any 
right  of  ownership  at  the  ^ial ;  and,  a^  to  the  right  of  the 
crown,  a  distinction  was  to  be  made :  that  right  was  only  in 
navigable  rivers^  as  far  as  the  sea  ebbs  and  flows.  It  did  not 
depend  alone  on  the  circumstance  of  the  river  being  naviga- 
^     .  ble.    Some  rivers  were  so  immemorially,  by.  nature,  and  from 

the 
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die  flux  and  reflux  of  the  sea;  others  wtie  kept  in  a  namable      1 730. 
atstte  b^  the  effects  of  art    Hie  Thames  might  be  considered      ^^^,^^ 
as  falling  under  the  first  description  up  toLpmbn  bridge.    ipjieKiir* 
Fruoi  theuce  upwards,  it  was  preserved  in  a  navigable  state       asainbt 
Iby  art.    7'he  authorities  concerning  the  right  of  the  crown       SiinH* 
to  the  soil  extended  only  to  navigable  rivers  of  the  first  sort. 
The  sea  did  not  properly  flow  above  London  bridge*    The 
fide,  beyond  that  liniit,  was  occasioned  by  thepressure  and 
accumulation  back\iards  of  the  river  water.    Inerefore  the 
#oiI  there  did  not  belong  to  the  crown.    Thb  distinction 
seemed  to  be  adopted  in  several  cases;  1  Mod.  105.  Anon; 
2  RoH.  Abr.  MO. pL  14,  15.;  Davies's  Rep.  55. 57.;  Car- 
ter V.  Murcotia).     He  also  stated  the  pleadings  in  a  case  of 
CAes/ii/re  v.  Dunball,  where  the  same  idea  was  adopted,  and 
which  had  been  settled,  on  great  consideration^  l^  Sir  Joseph 
YateSf  and  tVya/ie,  afterwards  Baron  of  the  Exchequer  iu 
Scotland  {b). 

^  Lord  Mansfield  told  Erskine,  it  was  unnecessary  for  ^ 

him  to  reply.  His  Lordship  said,  the  distinction  between  ' 
livers  navigable,  and  not  navigable,  and  those  where  the  sea 
does  or  does  not  ebb  and  flow,  was  very  ancieut ;  but  that 
what  HutUer  contended  for,  viz.  a  distinction  between  the 
case  of  the  tide  occasioned  by  the  Jliuc  of  sea  water^  or  by 
the  pressure  backwards  of  the^re^A  water  of  a  river ^  seemed 
to  be  entirely  new,  and  that  tliere  were  no  facts  set  forth  in 
the  case  which  let  in  the  consideration  of  that  distinction. 
That  the  case  did  not  state,  whether  the  water,  when  the  tide 
lises  at  Richmond^  is  firesh  or  salt,  but  that  it  rather  took  it 
/or  granted  diat  it  is  salt,  describing  the  Thames  generally 
as  a  navigable  river.  That  as  to  ihtjirst  and  Mircf  objec' 
tions,  there  was  no  question  made  by  the  case,  on  the  autho- 
rity of  the  city  to  embank,  or  whether  they  had  pursued  the  [  445  ] 
directions  prescribed  by  the  Legislature. 

The  veidict  of  guilty yi^a  ordered  to  be  entered. 

Afterwards,  in  this  term,  on  Monday ^  the  5th  of  June^ 
Roiu  having  moved  for  judgment  against  the  defendants, 
Peckham  obtained  a  rule  to  doew  cause,  why  the  judgment 
should  not  be  arrested.  He  applied  for  this  rule  on  three 
grounds,  l.Thgt  the  ofience,  (if  at  all  indictable,)  was  for 
pbstructing  the  execution  of  the  statute,  and,  therefore,  the 
indictment  ought  to  have  a>iicluded,  (which  it  did  not,)  that 
.die  defendants  had  acted  *'  against  the  form  of  the  statute.** 
2.  Hiat  the  prosecutors  ought  to  have  stated,  dnt  they  had 
l^urchaaed  the  sojl,  according  to  the  provision  for  that  purpose 
in  the  statute,    d.  That,  as  th«re  are  a  grciat  variety  of  powers 

given 

(aj   B.  R.  H.  8  Geo.  3.  4  Burr.         {b)  Those  pleadings  were  furnished 
Sl62«  him  by  the  Solicitor  Getisral* 


m^ 
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1780       %^^^^  by  ^6  ^  &^  adapted  to  a  multiplicity  of  different 

^^^^*      cases,  the  indictment  M^as  too  general  and  uncertain,  not  setting 

The  Ki!«o    forth  under  what  particular  clause  or  po^ver  die  city  had  acteoL 

against  ^  ^^  ^^^  point,  he  cited  Uatrkins's  Pleas  of  the  Crowttp 

Smith.       ^'  ^-  ^•^5*  §  ^16,  where  it  is  laid  down,  "That  if  an  in- 

**  dictment  do  not  conclude  contra  formnm  statnti,  and  the 

'^  offence  indicted  be  on/y  prohibited  by  statute,  and  not  by 

**  common  law,  it  is  wholly  insufficient,  and  no  judgment  at 

"  all  can  be  given  upon  it(ii).'*    But  Asmhukst,  Jii5<tcf, 

observing,  that  it  was  an  offence  at  common  law  to  obstruct 

the  execution  of  an  act  of  parliament,  this  objection  was 

abandoned. 

This  day,  cause  was  shewn,  by  Dunning^  Davenport j  St/- 
vestcTf  Rows,  Rose,  and  Erskine. — ^"1  hey  insisted,  that  the  di- 
recti6ns  in  the  act  for  purchasing  the  soil,  only  related  to  the 
case  of  private  owners.  If  the  soil  belonged  to  the  crown, 
the  act  Itself  contained  tlie  king*s  consent,  and  if  to  the  city, 
(which  they  said  was  most  probable,)  it  would  be  absurd  to 
apply  the  provisions  for  purchasing  to  such  a  case.  But  if 
the  case  had  even  stated  die  property  to  belong  to  some  pri- 
vate owner,  but  to  none  of  the  defendants,  it  would  not  be 
competent  to  them  to  question  what  had  been  done.  Let  the 
Ott^ner  complain  of  the  supposed  injury,  which  he  might  in 
an  action  or  indictment  for  the  trespass.  He  might  not 
think  it  an  injury,  but  a  benefit.-  As  to  the  method  pursued 
bv  the  city,  in  the  execution  of  the  statute,  and  die  particular 
clauses  under  which  they  had  acted,  their  audiority  was  suffi- 
[  446  ]  ciently  shewn  in  the  inmctment,  which  set  forth  the  statute; 
and  none  but  the  actual  owners  of  the  ground  where  they  had 
made  the  path  could  question  what  they  had  done. 

Peckham,  Mingay,  and  JB.  Hunter,  for  the  defendants. 
Lord  Mansfield  absent. 

WiLLEs,  Jti^/ice, — Only  two  of  the  powers  in  the  act, 
which  are  various,  are  necessary  to  be  observed  upon  here^ 
viz,  the  power  to  improve  the  navigation,  and  the  power  to 
compel  a  purchase.  Now,  if  they  are  considered  together, 
it  wul  appear,  that  the  improvements  are  to  be  carried  on 
without  purchasing,  where  there  is  no  occasion  to  purchase, 
and  nothing  is  stated  here  to  shew,  that  this  was  a^case  where 
purchase  was  necessary.  The  indictments  sets  forth,  that  the 
prosecutors  were  interrupted  in  the  due  execution  of  tlie  act, 
and  that  is  fouh'd  by  the  verdict.  I  see  no  foundation  for 
arresting  the  judgment. 

AsHHURST,  Justice,  of  the  same  opinion.  He  said,  there 
vtras  no  soit  of  doubt  on  the  first  point. 

BuLLER,  Justice, — ^As  to  th^  first  point,  it  was  very  pro- 
perly given  up ;  the  indictment  would  have  been  wrong,  if  it 

barf 

(a)  P.  251. 
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had  concluded  contra  formam  statuti,     I  think,  on  the  face  1780* 

of  the  indictment^  we  must  take  the  soil  of  the  spot  in  ques-  l—^^^^ 

tion  to  be  in  the  cro\in;  for,  though  not  necessaiilyy  yet.  The  Kixa 

primA  facie  [f],  the  soil  of  a  navisabie  river  belongs  to  the  agaiost 

Kii%.    The  fact  of  the  obstruction  is  sufficiently  averred.  Smith. 

The  rule  discharged. 


o 


N  Wednesday  J  the  14th  of  June^  being  the  last  day  of  the 
Term,  Lord  Mansfield  wasin  court^^for  the  first  time  [  447  ] 
since  the  riots.  Tlie  reverential  silence  M^hich  was  observed 
when  hia  Lordship  resumed  his  place  on  the  Bench,  was  ex- 
pressive of  sentipaents  of  condolence  and  respect,  more 
affecting  than  the  most  eloquent  address  the  occasion  could 
have  suggested.     Cura  leve$  loquuntur;  ingentes  siupent. 


[p]  Tlie  law  )s  the  same  with  re-  to  take  fish  found  there  between  high* 
spect  to  the  shori*s  of  the  sea,  and  to  and  low- water  mark.  Bagot  v.  Orr,  2 
the  right  of  all  subjects  of  the  King,    £.  4'F,  4/2. 


The  End  of  Trinity  Teem  20  George  HI. 
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Monday,  6ik  Heaward  agdiust  HoPKINS.  . 

flf^^k^  ******  A  CnON.of  flttioppwV  on  a  tradesman's  bill;  plea  of  ten^ 
part  and  no!f  '^  ^^  ^  ^^  £^-  ^'  ^'J^^  ^^  ^®  demano ;  and  uon 
miumfmtMXo     assumpsit  as  to  the  rest    The  plaintiff  having  proceeded  to 

ihe^l^^ Under  ^"^y  ^^^^  ^^  ^  verdict  for  the  defendant  on  the  tender,  and 

betog  found  for  for  the  plaintiff  on  the  non  assumpsit f  but  with  damages 

theb^UBoT^'  under  40s.  viz.  7s.  6d.   The  defendant,  unon  an  affidavit, 

proved  on  the  Stating  that  he  resided  in  the  county  of  Middlesex^  obtained 

SdCTSoIoet*  *  ^^  ^  ^'^^  cause  why  he  should  not  be  at  liberty  to 

if  that  added  to  Suggest  ou  the  roll  that  the  damages  were  under  405.  in  order 

t^^^  to  entitle  himself  to  the  benefit  of  the  statute  of  23  Geo.  S. 

defendant,'  C.  Sd.  §  19. 

to^jutSSSion  Cause  was  this  day  shewn  against  the  rule,  by  the  Attorney 
of  the  county  General,  (Wallace,)  and  Runnington.  They  cited  the  case 
s^ifJi^'^  of  Pitts  V.  Carpenter  (a),  where  there  was  a  plea  of  set-off^ 
titled  to  double  and  the  plaintm  having  proved  that  there  was  above  405. 
^o°^^  due  to  him.  although  d^  defendant  by  the  set-off  reduced  the 
%  19.  balance 

(a)  B.R.  T.  16  4-  17  Geo.  3.  1  Wils.  525. 


f 
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bdance  to  £\.U.9d0  and  the  verdict  wqa  only  for  that  sum,       1780. 
the  court  refused  a  suggestion  like  that  now  applied  for,       ui-ntw- 
because  they  considered  the  act  as  meant  to  restmin  parties    Hxawaad 
within  the  jurisdiction*  of  the  inferior  court  from  stung  in       as^ainst 
Westminster  Hall,  only  in  cases  where  the  just  demamd,  at    PIopkivs. 
ike  time  of  the  action  brought ,  appears  by  the  verdict  not  to    *[  449  ] 
have  amounted  to  40s.     Now,  as  in  that  case  it  was  in  die 
defendant's  power  not  to  have  pleaded  a  set-off^  in  which 
event  the  damages  must  have  exceeded  that  sum,  so  here,  iSxty 
said,  the  plaintiff  could  not  foresee  that  a  tender  would  be 

f  leaded ;  and,  if  it  had  not  been  pleaded^  the  damages  would 
ave  amounted  to  ^3.  5s.  lOrf, 

Dunningy  and  Baldwin,  in  support  of  the  rule,  insbted, 
that  the  defendant  ought  to  have  taken  the  £Q.  IBs.  4d.  when 
tendered,  and  then  have  brought  his  action  only  for  the 
balance. 

Lord  Mansfield, — ^The  plamtifT  could  not  know  that 
die  defendant  would  plead  a  tender.  The  reason  of  the  d^ 
termination  in  the  case  of  Pitts  v.  Carpenter,  b  equally  VLp- 
plicable  here,  llie  tender  was  not  an  extinguishment  of  the 
debt,  and  the  question  b,  what  appears  to  have  been  due  at 
the  time  of  the  action  brou^t,  for  if  that  exceed  40t.  the  in- 
ferior court  has  no  jurisdictien. 

The  rule  discharged  (c)* 

(c)  Vide  JFooiley  v.  Cloutman,  M.  Ail-way  v.  Ritrroxcs^  M,  20  Geo.  3. 
20  Geo.  3.  supra^  p.  244.  IVase  v.  ntpra,  p.  26*3.  and  WiltMrc  v.  IJo/d. 
Wyburd,  M.  20  Geo.  3.  supra,  p.  2Vi.     £.  20  Geo.  Z.^mpra,  p.  381. 


Kirk  against  Strickland,  5^6"f*^' 

MOTION,  hy  CAambre,  for  a  rule  to  shew  cause,  why  Indrbtuponi 
the  defendant  should  not  be  dbchaiged,   upon  filii«  JS  for'l^fiScl!; 
common  bail.    The  action  was  debt,  upon  a  bond,  condi-  ni6catinii,  the 
tfened  for  the  indemnification  of  a  parbh  against  a  bastard  ^*|^'jS5*to 
child.    The  penalty  in  the  bond  was  £50,  and  the  plaintiff,  tail  for  the  pe- 
m  hb  affidavit  for  holding  the  defendant  to  bail,  had  sworn  PorViitSirnf 
that  he  was  jusdy  indebted  to  him  in  that  sum;  but  the  ofthedmuse 
defendant,  in  the  affidavit  on  which  thb  motion  was  ground-  ^i*<^'<^* 
'A,  swore  that  only  £S,  and  some  odd  shillings  were  really 
due. 

The  court  said  die  conduct  of  the  plamtiff  was  altogether 
unjustifiable,  and  that  he  was  liable  to  an  action.  That,  in 
the  case  of  a  bond  conditioned  for  die  performance  of  a  pro* 

D  4  miaa 


Kirk 
asrainst 

Strick- 
land. 
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raise  of  marriage^  and  in  some  other  iqstances,  the  penalty  is 
the  real  debt;  but,  in  other  cases [f  1],  the  bail  coidd  otdy 
be  taken  for  the  sum  to  which  the  plaintiff  *would  be  intitled 
in  damages  for  the  breach  of  the  condition.  At  first,  how- 
ever, they  seemed  to  think  they  could  not  relieve  the  defendant 
upon  this  summary  application,  it  having  been  an  uniforiu 
rule  [f  2]  not  to  go  into  the  merits,'  upon  such  a  motion,  but 
to  take  the  matter  as  it  stood  upon  the  affidavit  to  hold  to 
bail ;  but,  at  last,  they  granted  the  nde,  declaring  that  they 
were  persuaded  the  plaintiff  would  not  venture  to  shew  cause 
against  it. 


W^edne«-<Iay, 
8th  Nov. 

CJoverament 
having  contract- 
ed to  lurnish 
foraj^e  fi>r  a  cer- 
tain number  of 
horses  to  be  kept 
by  a  sutler,  and 
the  contractor 
for  forage  having 
agreed  not  to 
commute  the 
forage  for 
moncy,an  agree- 
ment Detween 
the  suUer  and 
the  contractor, 
that  the  latter, 
shall  allow  the 
former  a  sum  of 
money  for  each 
ration  of  forage 
a'lowed  for  the 
whole  number  of 
horses  and  shall 
retain  the  forage, 
is  void* 


Willis  and  Another  against  Baldwin. 

^.pHIS  was  an  action  of  assumpsit  upon  an  agreement  be- 
^  tH'een  the  plaintiffs  and  the  defendant,  which  was  stated, 
in  the  first  count  of  the  declaration,  to  tlie  following  effect : 
The  plaintiffs  being  sutlers  to  four  regiments  of  militia  en- 
camped at  Coxheath,  and  as  such  intitled  to  certain  forage  of 
oats  and  hay  for  divers  horses  daily,  out  of  the  King's  maga- 
zine of  oats  and  hay  belonging  to  Uie  camp,  and  which  was 
Aimished  and  supplied  by  the  defendant,  it  was  agreed  be- 
tween the  plaintiffs  and  the  defendant,  that  the  plaintiffs  might 
abstain  from  taking  the  forage,  or  such  part  tliereof  as  they 
should  tliink  fit,  and  might  leave  the  same  to  be  the  prc'Jperty 
of  the  defendant,  and  that  he  should  pay  and  allow  them  Q^d. 
by  the  ration,  for  every  ration  to  which  Uiey  should  be  intitled, 
and  which  they  should  so  leave  at  the  magazine  for  the  de- 
fendant. The  declaration  then  proceeded  to  alledge,  that,  in 
consequence  of  this  agreement,  the  plaintiffs  had  left  a  large 
quantity  of  forage  at  the  magazine,  which  they  were  entitled 
to  as  sutlers  to  tlie  four  regiments,  to  be  the  defendant's 
property,  and  became,  thereby,  entitled  to  receive  a  sum  of 
money  from  him  in  the  stipulated  proportion  of  Q\d.  per 
ration,  which  he  had  refused  to  pay. — ^To  this  special  count, 
were  added  the  general  counts,  for  goods  sold  and  deliveied^ 

4rc. 

The 


[f  l]  S.  P.  Hatfield  v.  Unguarde 
6  T.  jR.  217*  where  defendant  was  dis- 
charged out  of  custody,  the  affidavit 
to  hold  him  to  bail  stating  only  the 
penalty,  and  not  the  sum  due. 

[f  2]  This  general  rule  was  cn« 


forced  in  Imlwf  v.  Elkfstn^  2  East^ 
453,  the  doctrine  of  which  appears, 
inconsistent  with  the  principal  case ; 
which  was  cited  there  in  argument, 
but  not  es^pressly  noticed  in  thcjudgc- 
inent. 
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The  cause  was  tried,  before  Buller,  Justice^  at  the  1780* 
Sittings  for  Middlesex,  in  last  Trinity  Term ;  and  it  appear-  w^v^^^ 
edy  in  evidence^  that  the  plaintiffs  tiad  contracted  to  keep  Wjllis 
32  horses^  8  for  each  regiment,  for  a  limited  time ;  during  against 
which  they  were  to  be  allowed,  for  each  horse,  a  ration  a  Baldwiv. 
day,  consisting  of  18/6.  of  hay,  and  8/6.  of  oats :  tlu^t  the 
defendant  was  a  contractor  witti  government,  and,  bif  his 
contract f  was  bound  not  to  commute  die  allowance  of  A)rage 
for  money,  and  tliat,  in  truth,  the  plaintiffs  had  only  kept 
14  or  15  horses,  instead  of  32.  A  verdict  was  found  for  the 
plaintiff's,  but  with  leave  to  move  to  set  aside,  and  enter  a 
nonsuit. 

A  rule  was  aftenvards  moved  for,  and  granted,  in  Trinitu 
Term,  to  shew  cause,  why  a  nonsuit  should  not  be  entered, 
or  why,  if  tliatpart  of  the  rule  should,  upon  shewing  cause,  be 
discharged,  the  defendant  should  not  be  at  liberty  to  move  in 
arrest  of  judgment. — ^^flie  ground  for  arresting  the  juc^ment 
was,  that  the  agreement  was  illegal  and  void,  on  the  face  of 
.  it,  as  stated  in  die  declaration,  tending  manifestly  to  enable 
the  parties  to  defraud  the  public,  and  divide  the  profit 
arising  from  die  value  of  forage  for  horses  never  kept  by 
the  plaintiffs. — But,  if  there  was  not  sufficient  on  the  de- 
claration to  shew  the  illegality  of  the  agreement,  it  was  con- 
tended, that  such  illegality  was  clearly  established  by  the  evi- 
dence. 

Tlie  Attomeif  Getieral,  and  Cowper,  now  shewed  cause*— 
They  said,  that  to  make  the  agreement  void,  it  must  appear 
to  be  a  certain  consequence,  tluit  the  public  must  be  preju- 
diced by  it,  which  was  not  the  case ;  for  it  neither  followed^ 
that,  if  money  was  received  instead  of  the  rations  of  forage, 
the  plaintiffs  would  not  keep  the  stipulated  number  of  horKf , 
and  provide  forage  elsewhere,  nor,  if  the  full  quantity  of 
forage  was  delivered  over  by  the  defendant,  that  the  phuntifia 
would  employ  it  to  feed  the  number  of  horses  they  were  bound 
to  keep. 

Dunning,  and  Baldwin,  were  to  have  argued  on  the  oHifx 
side,  but  were  stopped  by  Lord  Mansfield. 

Lord  Mansfield, — No  power  of  words  can  so  bend  this' 
case  as  to  make  it  appear  otherwise  than  as  a  foul  agreement 
between  the  parties.  The  question  is  not,  whether  die  plain- 
tifi  may  not  find  out  a  method  of  cheating  government  al- 
though they  should  take  the  forage,  but  whether  what  they 
have  done  is  not  a  metliod  of  cheating  government.  The 
plainti£b  are  bound  to  keep  eight  horses  for  each  of  the  four 
regiments,  and,  in  ease  of  them,  government  is  to  feed  the 
horses,  supplying  a  certain  quantity,  by  the  day,  for  each 
horse  that  shall  be  kept.  By  this  agreement,  the^plam^fi 
are  to  have  a  composition  for  the  forage  for  the  whole  num- 
ber 


Willis 

ar;ainst 

Baldwin. 
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ber  of  horses  whether  they  are  kept  or  not,  M'hich  is  a  clear 
fraud  upon  the  public. — As  to  the  question  whether  a  nonsuit 
shall  be  entered,  or  the  judgment  arrested,  die  case  is  much 
stronger  against  the  plaintiffs  upon  the  evidence,  than  as  stated 
in  the  declaration. 

llie  rule  made  abso^ite  for  a  nonsuit  to  be  entered. 


[452  ] 

Friday,  10th 
Nov. 


Barnfather   and  Another,    Executors  of 
Moffat,  against  Jordan  and  Another. 


In  covenant  for    HTHE  plaiutiffi,  as  ezecutors  of  an  assignee  of  the  lessor 
atHyiwl^M*!!-  of  certain  premises,  brought  this  action  of  covenant,  for 

signmenttua      rent  in  arrear,  against  the  defeiidants  Jordan  and  Lefevre, 
■fwe  tbe^wn^c-   *^  Msignees  of  the  original  lessee.    The  defendant  Lefevre 
cr!cd,  isagood    pkodedj  That,  before  the  rent  in  question  became  due,  he 
plea  ill  bar.         ||g  assigned  his  interest  to  Jordan ;  Mrhich  the  plaintiffs  ad- 
mitted on  the  record.     Jordan  pleaded,  ITiat,   before  the 
rent  became  due^  Lejevre  assigned  his  interest  to  him,  and 
that  he  assigned  to  one  Catharine  Kingston.     Replication, 
That  at  the  time  of  the  assignment  to  Catharine  Kingston 
she  was  covert  of  one  Thomas  Kingston  her  husband,  who 
was  still  living. — General  Demurrer. 

Illis  case  stood  in  the  paper,  and  was  to  have  been 
argued  this  da^,  hj  Morgan,  for  the  defenduuts,  and  Wood, 
for  the  plainti^;  but  Wood  admitted,  that  he  could  not 
sudporl  the  replication,  on  the  authority  of  Coke  Littleton, 
where  it  is  hud  down^  "  Tliat  a  feme  covert  is  of  capacity 
''  to  purchase  of  others  without  the  consent  of  her  husband, 
^*  ana  that  though  he  may  disagree,  and  divest  the  estate, 
''  yet  if  he  nci^er    agree   nor    disagree,   tlie  purchase  is 


"  good  (ay 
He  n 


moved  for  leave  to  withdraw  the  replication,  and  reply, 
de  novo,  upon  payment  of  costs ;  which  was  granted. 


(»)  Co.  Litil.  3.  a.    Also  356.  b. 
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Waters  against  Ogden  and  Another,  Admi-  r.iday,  loth 

nistrators  of  Miel.  ^*'''' 

'TXEBT  upon  a  bond  against  the  administrators  of  die  if  im  executor  or 
-■^  obligor— Decfam/io/i    of    last   Easier  Term.-^Plea/^^^^^'^l^l'"'^^^ 
Plene  administravlty  except  goods  and  chattels  to  the  Value  ministree&t 
of£4H.  2«.  lOd.  and  with  re»pect  to  the  said  ^48.  Qs.  \0d.  ^''*'%^"'J^"yi 
that  the  *  defendants  had  confessed  assets  to  that  amount  to  «;[|^,  to  mnothcr 
another  action  on  a  bond  of  the  testator's,  of  the  same  term,  ^'"^^^  brougtit 
aad  then  depending  against  them. — General  Demurrer.  picmd  a^/wiT 

Bower^  for  the  plaintiff, — An  action  depending  and  a  con-  adnunutramt 
fession  of  assets,  without  judgment,  is  not  a  good  plea  in  bar  JumTand^a^* 
to  an  action  against  executors  or  administrators.     In  the  other  that  lum  th»t  he 
action  against  the   defendants,    it  is  probable  the  plaintiff  jl^^theoth^ 
suspected  the  truth  of  the  plea,  and  therefore  took  time  to  action,  such  plea 
enquire  into  the  fact,  before  he  would  sign  judgment  for  the  **»f^-^3''i 
«£48.  29.  lOd.     If  such  a  plea  as  this  were  to  be  allowed  as       L     ^    J 
a  bar  to  another  action,  a  door  would  be  opened  to  the  most 
palpable  fraud,  by  collusion  between  the  defendant  and  some 
friendly  creditor,  which  other  bona  fide  creditors  might  never 
be  able  to  prove ;  assets  might  he  confessed  and  protected  by 
such  a  plea,  and  all  6ther  demands  frustrated,  although  the 
first  plaintiff  should  never  proceed,  nor  mean  to  proceed  to 
judgment.     It  is  not  priority  of  action  but  of  judgment  which 
gives  a  preference  to  ci^itors  in  die  same  degree.     He  who 
first  obtains  judgment  is  entitled  to  be  first  paid,  and  here  it 
ought  to  be  coasidered  as  the  laches  of  the  plauitiif  in  the  other 
action,  that  he  did  not  enter  up  judgment  of  tlie  assets  con- 
fessed.   It  is  true  an  executor  or  administrator  cannot  pay  a 
debt  of  the  same  degree,  after  action  brought  and  notice  given 
of  such  action,  unless  there  is  judgment  for  the  debt  which 
he  pays,  but  he  may  pay  such  debt  atter  judgment,  and  he  is 
entitled  to  give  it  a  preference  by  imparlances  and  pleading 
dilatory  pleas  to  the  first  action,. and,  ui  the  mean  time,  con-' 
fessing  judgment  for  the  second  demand.    Tliis  is  laid  down 
m  Wentworth^s  OflBce  of  Executors  {a\  and  in  the  case  of 
Blundwell  v.  Loverdell  (b),  \iiicre  tlie  court  distinguishes  be- 
tween such  a  preference  given  by  the  consent  of  an  executor 
or  administrator,  in  favour  of  a  just  debt,  and  where  a  debt 
is  set  up  by  covin  and  collusion.    The  defendants,  here,  were 
in  no  danger  of  being  obliged  to  pay  the  amount  of  the  assets 
in  their  hands  twice  over,  for  if  they  had  confessed  judgndent 
Co  the  present  plaintiff,  they  might  have  availed  tliemselves  of 

that 

(a)  145.  {b)  C.  B.  Hil.  12  Car.  2,  J  Sid.  21. 
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1780.       that  judgment  in  a  plea  of /7UM  darrein  continuance  to  the 
u*v—J       other  action. 

^Vaters  fVood,  for  the  defendants, — If  this  plea  is  not  a  good  bar, 

against  executors  and  administrators  will  be  under  great  difliculties, 
Ogdek.  and  liable,  in  numberless  instances,  to  account  for  the  same 
{  464  ]  assets  to  two  or  many  different  creditors.  What  other  step 
was  left  for  the  present  defendants  to  take  i  Tlie  two  actions 
were  brought  at  one  and  the  same  time,  (and  by  the  same  at-> 
torney.y  They  had  only  the  sum  confessed  by  tlie  plea  in 
their  hands,  and  could  not  divide  it  between  tlie  two  creditors: 
for,  if  they  had  confessed  one  half  of  it  to  each,  and  they  had 
replied  assets  ultra,  and  issues  had  been  joined,  verdicts  must 
have  been  found  against  the  defendants  in  both  actions,  lliey 
could  not  make  a  voluntary  payment  to  the  one,  after  notice 
of  the  action  by  the  other,  in  short,  they  had  nothing  left 
but  to  apply  the  assets  by  pleading,  to  one  of  the  demands, 
and  thereby  put  the  plaintm  in  that  action  in  a  situation  to  re- 
cover judgment,  and  then  plead  their  having  done  so,  in  an- 
swer to  the  other  demand.  In  an  anonymous  case  in  S/toTver(c\ 
it  is  said,  that,  in  case  an  executor  have  three  or  four  bonds 
against  Urn,  and  they  all  come  to  trial  at  once,  being  for  <£20. 
a  piece,  and  tlie  executor  hath  assets  to  the  amount  only  of 
JEQO,  yet  he  shall  be  chargeable  to  them  all ;  therefore  it 
would  have  been  best  for  him  to  have  confessed  a  judgment 
to  one  of  them,  and  that  he  might  have  pleaded  to  the  other. 
Now  the  defendants  have  done  all  that  depencied  on  them  to 
act  in  the  manner  there  pointed  out.  Tlie  judgment  itself  is 
not  in  their  power,  it  is  the  act  of  the  court,  which  ought  to 
follow  of  course  on  the  confession  of  assets  to  the  other 
plaintiff",  and  it  is  not  to  be  presumed  tliat  he  will  neglect  to 
avail  himself  of  it.  llie  plea  confessing  assets  to  him  on  the 
records  of  the  court,  is  a  notorious  and  public  appropriation 
of  those  assets  to  his  debt.  If  the  plea  was  fraudulent  or  col- 
lusive, that  might  be  replied. 

Lord  Mansfield  having  asked  fVood^  if  he  had  ever  seen 
such  a  plea,  he  said  he  had  not,  but  that  there  was  no  case 
nor  authority  against  it ;  upon  which  his  Lordship  said,  he 
thought  the  plea  accounted  very  properly  for  the  assets ;  that 
the  plaintiff  was  endeavouring  unjustly  to  compel  the  defend- 
ants to  pay  the  amount  of  the  assets  twice  over ;  and  unless 
there  had  been  the  strongest  authorities  against  the  plea,  it 
ought  to  be  supported. 

WiLLES  and  Ashhurst,  Justices,  of  the  same  opinion. 

BuLLBRi  Jfis/icf,— This  is  certainly  a  new  case;  I  believe 
diere  never  has  been  such  a  plea  before;  but  justice  b  so' 
clearly  in  fieivour  of  the  executors,  th^t^  unless  there  were 

the 

(c)  fi.  A.  Eashr^  34  Car.  2.  2  Show.  202. 
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the  strongest  authorides  against  tlie  plea^  the  court  must  sup- 
port it.  This  is  a  case  which  is  entitled  to  greater  favour 
than  where  Uiere  is  a  priority  in  the  judo;ment9  and  not  in  the 
plea ;  for  as  to  confessing  judgment,  that  is  an  act  of  pre- 
ference shewn  hy  the  executors  themselves,  but  here  tlie  pre- 
ference has  been  obtsuned  by  the  greater  vigilance  of  one  of 
the  plaintiffs,  in  calling  for  a  plea  before  the  otiier.  All  legal 
means  may  be  used  to  obtain  such  a  preference.  The  defend- 
ants, in  the  first  plea  they  put  in,  told  the  real  truth  of  their 
situation,  which  they  were  obliged  to  do,  and  having  confessed 
assets  to  a  certain  amount,  they  became  bound  by  the  course 
of  law,  to  pay  those  assets  to  the  plaintiff  in  that  action. 
Shall  not  this  be  a  sufficient  answer  to  the  other  demand?  It 
would  be  a  monstrous  hardship  indeed,  if  the  defendants 
should  be  obliged  to  pay  the  money  twice  over,  and  be  turned 
roimd  to  seek  for  redress  in  a  court  of  equity.  I  therefore 
think  this  is  a  good  plea. 

BoTi'cr  moved,  and  had  leave,  (on  the  ground  of  the  case 
being  new,)  to  withdraw  the  demurrer,  on  payment  of  costs, 
the  defendants  to  be  at  liberty  to  amend  their  plea,  by  stating 
the  judgment  which  in  the  mean  time  had  been  entered  up 
in  the  other  action,  the  plaintiff  to  pay  the  expence  of  this 
amendment,  and  to  take  judgment  of  assets  quando  acci' 
derint. 


Eaton  againjl  Jaques. 

n^IIIS  was  an  action  of  debt  for  rent,  against  the  defendant 
*■■  as  assignee  of  one  Deni/$,  the  original  lessee. — ^The  de- 
claration stated  an  indenture  of  lease  from  the  plaintiff  to 
Dtnifs,  his  executors,  administrators,  and  assigns,  for  21  years, 
at  a  rent  therein  mentioned ;  that  Deriys  by  virtue  thereof  en- 
tered and  became  possessed  of  the  premises;  and  **  that 
being  so  possessed,  on  the  £lst  of  June  1777,  ali  the  estate, 
right,  title,  term  of  years  to  come. and  imexpired,  property, 
profit,  claim,  and  demand  whatsoever  of  the  said  Denys,  of, 
in,  and  to  the  said  demised  premises,  by  assignment  tnereof 
then  duly  made,  came  to  and  vested  in  the  defendant,  by  rea- 
son whereof  the  defendant  became,  and  was,  and  from  thence 
hidierto  had  been,  and  still  was  possessed  of  and  in  the  said  de- 
mised premises ;  and  that  since  ne  was  and  became  assignee  as 
aforesaid  a  year's  rent  had  become  due  at  Christmas  1779,  and 
was  in  arrear." — ^The  defendant  pleadedf  That  all  the  estate, 
r^t,  tide,  4rc.  (in  thewotds  of  the  declaration,)  did  not  come 
to  and  vest  in  the  defendant,  by  assignment  tliereof,  and  tliat 
be  was  not  possessed  of  and  in  the  said  demised  premises  in 

jnanoer 


Friday, 
l(^Ji  NOYW. 


If  a  term  is  »i* 
siKoed  by  vay 
of  mortgage, 
with  a  claoje  of 
redemption,  the 
Irtsor  cannot  lut 
the  mortgagee  aa 
auigneeofall 
the  estate,  right, 
title,  interest, 
3cc.  of  the  mort* 
gagor,  even  after 
the  mortgage  ha« 
been  forfeited, 
unlett  the  mort* 
gagee  hai  taken 
actual  potsea* 
sion. 


[456] 


Eatov 
against 
Jaqc£s. 


[  ^57  ] 


CASES  IN  MICHAELMAS  TERM 

manner  and  form,  4rc.-— /ssiie  beii^  joined  upon  this  plea^ 
the  cause  came  on  for  trial,  before  Buller,  Justice,  at  the 
sittings  for  Middleaex^  in  last  Trinitif  Term,  when  a  verdict 
nias  found  for  the  plauitiiT,  subject  to' the  opinion  of  the  court 
upon  a  case  which  set  forth — "  That,  on  the  first  of  Decern^ 
ber,  \775,  tlie  plaintiff  demised  the  premises  in  question  to 
jDenr/s,  as  stated  in  the  declaration;  lliat,  on  the  (21st  of 
Jiine,  miy  by  indenture  made  between  the  said  Dcmj/s  of 
tlie  one  part,  and  the  defendant  of  the  other  part,  after  reciting 
the  said  indenture  of  lease,  the  said  Denys,  (for  thexonsider- 
atious  therein  mentioned),  bargained,  sold,  assigned^  trans- 
ferred, and  set  over  unto  die  defendant,  his  executors,  admi- 
nistrators and  assi^is,  the  premises  demised  by  the  lease, 
and  all  the  estate,  r^t,  title,  interest,  benefit  of  renewal,  term 
of  years,  and  time  to  come  and  unexpired,  property,  proBt, 
claim,  and  demand  whatsoever  of  the  said  Deni/s,  of  and  in 
tlie  same,  by  virtue  of  die  said  lease,  or  otherwise  howsoever^ 
to  hold  unto  the  defendant  for  all  the  rest,  residue,  and  remain- 
der of  the  said  term  of  2 1  years,  by  the  said  indenture  of 
lease  demised,  and  subject  fieverthdtss  to  the  repUs  and  cove" 
nafits  therein  contained^  and  which  are  on  the  tenant's  part  tQ 
be  paid,  kept,  and  performed,  in  which  said  indenture  is  con^ 
tained  a  proviso  Jor  making  the  same  void  on  payment  of 
r£ll4,  and  interest  at  5  percent,  per  annum  in  manner  fol- 
lowing, r/r.  c£2.  175.  being  half  a  year's  uitercst  thereof,  on 
the  Qist  o(  December  then  next  ensuing,  the  further  sum  of 
«f2.  17*.  on  the  21st  June,  1778,  thefurther  sum  of  i!'2.  175. 
on  the  21st  of  December  in  that  year,  and  the  further  sum  of 
j£\\ii.  17 s.  on  the  21st  o  iJune,  1779;  cmd  there  is  another 
proviso  and  agreement  between  the  parties  that,  until  default 
should  be  made  of  payment  of  the  xll4  and  interest,  con- 
trary to  the  intent  of  Uie  said  proviso,  it  shall  be  lawful  for 
the  said  Denj/s,  his  executors,  a^iministrators  and  assigns,  to 
hold  and  enjou  the  premises  without  interruption  from  the 
defendant;  ^fhat  the  interest  which  became  due  on  the  said 
mortgage,  was  regularly  paid  up  to  and  on  the  2ist  day  of 
December,  1778 ;  That  the  defendant  never  had  possession  of 
the  bouse  under  the  mortgage. — ^llie  question  submitted  to 
the  coiut  was,-^ Whether  the  plaintiff  was  entitled  to  recover 
the  rent  which  became  due  at  Christmas  1779|  from  the  de« 
fendant 

Wood,  for  ttie  plainttiF, — ^The  only  question  is.  Whether  an 
action  of  debt  will  lie  against  the  assignee  of  a  lease  before  he 
takes  actual  possession  ?  In  tlie  Jirst  place,  it  will  certainly 
lie  against  an  original  lessee  for  years,  before  entry.  This  is 
settled  by  the  case  of  Bellasisv.  Burbreck{a),  where  it  was 
held,  that,  in  debt  for  rent,  upon  a  lease  at  mil,  the  plaintiff 
must  shew  an  occupation,  because  the  rent  being  dup  only  in 
respect  thereof,  it  must  appear  to  the  court  when  the  lessee 

entered 

(a)  C.  B.  M.  8  Jym.  3.    1  Salk,  209.  S.  C.  1  JL  Raym.  1/0. 
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entered,  aqd  how  long  he  occupied;  l^i^t  that,  on  a  leaae  for       \  7.80# 
ytart^  entry  or  occupation  need  not  be  shewn,  for,  though       C.-^-.^ 
the  defendant  neither  enters  nor  occupies,  he  must  pay  the       £^To?f 
rent,  it  being  due  by  the  leasie  on  contract,  and  not  by  the       against 
occupation.    So  in  Coke  Littleton  {b)  it  is  laid  down,  that  a      Jaques. 
lessee  for  years  before  entry  hath  an  interest  which  he  may 
grant  over  to  another.     Secondly,  In  what  respect  does  the 
situation  of  an  assignee  differ  from  that  of  the  original  lessee 
before  entry  ?     Is  there  more  solemnity  required  in  transfer- 
nng  property  to  any  assignee  than  to  a  lessee  i    The  assign- 
ment  vests  the  complete  interest  of  the  lessee  in  the  assignee. 
In  Cook  V.  Harris  (c),  which  was  an  action  of  debt  for  rent 
against  the  assignee  of  a  term,  it  is  said,  by  Lord  Holt,  that 
die  ancient  method  of  pleading  assignments  was  "  virtute 
cujns'*  the  assignee  entered  and  was  possessed,  but  that  this 
method  was  now  disused,  for  the  assignee  had  the  estate  in 
him  before  entry.     If  he  has  die  estate  of  the  lessee  in  him, 
he  must  be  liable  to  the  slime  conditions  to  which  the  lessee 
himself  was  subject  before  entry.     It  is  true,  there  is  vl proviso 
in  this  assignment  that  the  lessee  shall  hold  the  premises  till 
default  shall  be  made  in  the  payment  of  the  interest,  but  still 
the  whole  legal  property  vested  in  the  mortgagee  from  the 
time  of  the  assignment,  and  the  mortgagor  became  his  mere 
tenant  by  sufferance,  and  might  have  been  turned  out  by  an 
ejectment  without  notice,  as  soon  as  there  was  a  default  of 
payment ;  which  there  was  in  this  case  before  the  rent  now 
sued  for  became  due.     Suppose  die  premises  had  beep  under- 
let by  the  mortgagor ;  the  mortgagee  might  have  brought  an 
action  for  the  rent  against  the  under-tenant,  according  to  the 
late  determination  of  this  court  in  the  case  of  Moss  v.  Galli*      [  458  ] 
mgre{d).    Suppose  there  had  been  an  actual  demise  of  tlie 
whole  absolutely  to  the  defendant,  and  he  had  made  a  sepa- 
rate under-lease  to  the  mortgagor  to  continue  till  there  should 
be  a  default  in  die  payment  of  interest  or  principal,  could 
there  be  anv  doubt  that,  in  such  case^  the  defendant  would 
have  been  liable  to  an  action  for  the  rent  ?     Here,  the  same 
thing  has  been  done  in  substance,  only  by  one  instrument 
inst^  of  two.    Tliis  is  very  different  from  the  case  of  « 
lease  for  lives,  where  livery  of  seisin  is  necessary,  without 
whidi  the  delivery  of  the  deed  is  not  sufficient  to  give  effect  to 
.the  conveyance.     By  the  very  terms  of  the  assignment,  the 
defendant  is  made  liable  for  the  rent,  and  subject  to  the  cO' 
tenants. 

Rooke,  for  the  defendant, — ^This  is  a  question  of  great  im- 
portance to  all  mortgagees.     It  amounts  to  this  ;  whether  a 
mortgagee  of  9,  lease  for  years,  who  has  never  taken  posses- 
sion, 

{h)  46.  b.  Rai/m.  36/. 

(c)    B.  R.  M.   10  Will.  3.    1  L.        {d)  M.  '20  Geo.  3.  svpra,  p.  279. 
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•ion,  may  be  compelled  by  a  stranger,  to  submit  to  all  the 
conditions  and  covenants  in  the  lease,  although  he  is  willing 
to  wave  all  benefit'  from  it.  Tlie  inconvenience  of  such  a 
doctrine  would  be  monstrous.  A  mortgagee  might  lose  his 
capital  and  interest,  and  also  be  compelled  to  pay  rent,  with- 
out deriving  a  farthing  from  the  estate.  But  where  is  the 
hardship  on  the  landlord  if  the  action  is  not  sustained  i  He 
has  chosen  his  own  lessee ;  he  never  depended  on  the  credit  of 
the  assignee ;  and  the  only  implied  bargsun  he  has  made  with 
the  lessee  relative  to  assignment,  is,  diat  if  he  lets  another 
into  tlie  enjoymeut  of  tlie  estate,  that  person  shall  be  liable. 
Is  the  defendant  an  assignee  of  that  sort  Vhom  the  law  consi- 
ders as  liable  ?  The  plaintiff  has  declared  that  all  the  estate^ 
right,  title,  Sfc.  came  to  the  defendant,  and  that  by  reason 
diereof,  he  became  possessed.  Is  this  true  in  fact?  Lord 
Holt's  dictum  in  Cook  v.  Harris  was  extra-judicial,  and, 
both  before  and  since  that  time,  all  declarations  in  this  court, 
against  assignees,  have  stated  entry  and  possession. — (Buller, 
Justice,  assented  to  this,  and  said  it  was  so  in  all  the  courts.) 
— Here,  there  was  no  possession  ;  and,  besides;  all  the  estate, 
right,  4^c.  was  not  assigned,  for  the  court  will  take  notice  of 
the  difference  between  an  absolute  assignment,  and  one  which 
is  conditional,  and  made  only  to  secure  the  payment  of  money. 
The  point  decided  in  Moss  v^  Gallimore  was,  that  a  mort- 
gagee may  distrain  for  the  rent,  before  actual  entry ;  but  be 
must  give  notice  of  the  assignment  to  the  tenant,  and  by  that 
act  he  avows,  instead  of  waving  his  interest  under  the  assign- 
ment. But  the  tenant  could  not  compel  him  to  enter,  or  re- 
ceive the  rent.  I  admit  that  debt  lies  against  the  original 
lessee,  before  entry,  because,  bet^veen  him  and  the  lessor, 
diere  i^  a  privity  of  contract.  But  here  there  is  not,  nor  any 
privity  of  estate,  till  possession.  It  will  be  asked,  if  the  as- 
signee can  disavow  the  assignment  or  not,  as  he  pleases,  before 
entry  i  I  answer,  that,  as  between  him  and  the  assignor,  he 
cannoiybecause  of  the  privity  of  contract  between  them ;  but, 
as  between  him  and  other  persons,  he  may. 

fVood,  in  reply, — It  does  not  appear,  upon  the  case  stated, 
that  the  mortgagee  has  waved  all  benefit  of  the  mortgage. 
Indeed  how  could  he  wave  it  f  It  was  his  own  fault  to  take 
it,  and  it  cannot  be  surrendered  but  by  a  written  conveyance. 
There  is  no  distinction  between  an  absolute  and  a  conditional 
assignment  with  regard  to  the  present  question.  Besides, 
when  the  mortgage  was  forfeited,  tlie  assignment  to  the  de- 
fendant became  absolute,  and  he  then  was  complete  owner. 
As  to  the  possession  alledged  in  the  declaration,  that  is  a  mere 
inference  of  law,  and  is  not  traversable.  It  has  been  decided 
over  and  over  again,  tliat,  if  a  deed  is  declared  upon,  and, 
after  stating  the  deed,  the  declaration  proceeds  virtute  cujus, 
4'c.  the  deed  only,  not  the  subsequent  part,  can  be  traversed. 

After 
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After  the  forfeiture^  the  mortgagee  might  have  brought  an 
ejectment,  and  m^t  then  have  recovered  the  mesne  profits 
finom  the  time  of  the  forfeiture. 

Lord  Mansfield, — In  point  of  iact,  this  case  must  have 
existed  for  a  century  past,  in  a  thousand  instances ;  in  this 
great  town  particularly,  building  leases  have  been,  and  are, 
perpetually  mor^ged ;  and  yet  no  instance  has  been  found 
where   the  ground  landlord   has  attempted   to  charge   the 
mortgagee,   not  in  possession,  with  the  rent  or  covenants. 
This  is  a  strong  argument  against  the  plaintiff,  especially 
where  the  case  is  so  hard,  so  unjust,  and  uncoascionable. 
Numberless  inconveniences  would  arise,  if  such   a  demand 
could  be  supported.    Hie  mortgagee  never  asks  whether 
die  rent  is  paid ;  he  only  looks  to  his  security ;  and^  when 
the  principal  and  interest  are  paid,  he  re-assigns.     But,  if 
the  plaintiff  is  right,  a  mortgagee  might  be  called  upon^ 
yeare  after  such  re-assignment,    for  arrears  or  breaches  of 
covenant  during  the  assignment:   the  consequences  would 
be  terrible.     And  all  this  arises  from  a  mere  slip  in  the  at^ 
tomey,  in  making  the  conveyance ;  for  if  he  had  made  it 
an  under-lease,  by  leaving  a  reversion  of  a  day  in  the  mort- 
gagor, the  landlord  would  have  had  no  pretext  to  call  upon 
the  mortgagee  (a),     lliough  no  cases  have  been  cited  at 
the  bar  which  apply  to  the  present  question,  we  have  found 
two  in  Venam,  which  I  will  state,  that  it  may  not  be  sup- 
posed,  after  tliis  judgment,    that  they  were  overlooked. — 
The  first  is  tite  case  of  Sparkes  v.  Smith  (b),     A  bill  having 
been  filed  agsunst  the  mor^agee  of  a  term,  to  compel  him. 
to  discover  whether  the  lease  had  not  been  assigned  to  him, 
and  to  perform  the  covenants,  the  court  said,  that,  as  the 
defendant   was  only  a  mortgagee,   and  never  had  been  in 
possession,  they  would  not  assist  the  plaintiff  to  charge  him, 
or  decree  him  to  perform  the  covenants.. — ^The  other  case 
is  dmt  of  fiUdngton  v.  Shaller  (c)j  which  certainly  cannot 
be  supported;  for  the  court,  there,  refused  to  relieve  the 
mortgagee  because  it  was  his  orsm  fault  to  take  an  assignment 
of  dw  whole  term,   and  not  an  under-lease ;   but  that  b  a 
vciy  common  ground  of  relief   in    equity. — ^These  cases, 
therefore,  leave  the  question  as  it  stood  upon  the  argum^t 
at  the  bar;    and,   there   being  no   solenm  well-considered 
decision,  we  must  resort  to  principles.     In  leases,  the  lessee 
being  a  party  to  the  original  contract,  continues  always  li- 
able notwithstanding  any  assignment;  the  assignee  is  only  li- 
able in  respect  of  his  possession  of  the  thing.     He  bears  the 
burthen  while  he  enjoys  the  benefit,    and  no  longer ;  and 
if  the  whole  b  not  passed,  if  a  day  only  is  reserved,  he  is 

not 
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(e)  Hc^9td  v;  JHToedl,  B.  1$  Geo.  3. 
^€wpra^  183. 

Vou  II.  E 


(*)  Cane.  M.  1692.  2  Verh  HfS. 
(c)  Ctmc.  T.  1700.  2  Vem.  374; 
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not  liable.  To  do  justice  between  men,  it  is  necessary  to 
understand  things  as  they  really  are,  and  construe  instru- 
ments according  to  the  intent  of  the  parties.  What  is  the 
effect  of  this  instrument  between  the  parties.  The  lessor  is 
a  stranger  to  it.  He  shall  not  be  injured^  but  he  is  not  en- 
titled to  any  benefit  under  it.  Can  we  shut  our  eyes  and 
say  it  was  an  absolute  conveyance?  It  was  a  mere  security  [fI]  ; 
and  it  was  not^  nor  ever  is^  meant,  that  possession  should  be 
taken  till  default  of  payment,  and  the  money  has  been  de- 
manded. The  legal  forfeiture  has  only  accrued  six  months, 
and  if  the  mortgagee  had  wanted  possession,  he  could  not 
have  entered  vidfactL  He  must  have  brought  an  ejectment. 
This  ^*as  the  unoerstanding  of  the  parties,  and  is  not  contrary 
to  any  rule  of  law.  It  was  not  an  assignment  of  all  the 
mortgagor's  estate,  right,  title,  S^c. 

WiLLEs,  and  AsuHURST,  Justices^  of  the  same  opinion. 

BuLLER,  Justice^ — It  was  admitted  at  liisi  Prim,  that 
this  was  a  new  question  [1].  X  therefore  could  only  form 
my  opinion  upon  general  principles,  which  I  did  in  favour 
of  the  defendant,  both  from  the  justice  of  the  case,  and  the 
constant  form  of  pleading.  But,  the  point  being  new,  I 
thought  it  fit  to  be  brought  before  the  court,  for  their  de- 
cision. It  has  been  argu^,  at  the  bar,  on  a  supposed  ana- 
logy to  different  cases.  "^The  case  of  BeUiuis  v.  Burbreck  (a) 
makes  rather  against  the  plaintiff.  Why  is  it  there  said 
that  a  lessee  for  years  is  liable,  without  entry  i  Because  the 
rent  is  due  by  him  in  respect  of  the  contract  But  an  assig- 
nee is  only  liable  in  resj>ect  of  the  thing  enjoyed ;  and,  there- 
fore, the  present  case  is  more  like  that  nrst  put  in  that  of 
Bellasis  v.  Burbreck,  viz-  the  case  of  a  lessee  at  will,  who  is 
only  liable  in  respect  of  his  occupation.  The  other  au- 
thority mentioned  on  the  part  of  the  plaintiff  is  merely  a 
diction  of  Lord  Holt,  who  was  clearly  mistaken  as  to  the 
form  of  pleading  ;  for  I  have  looked  into  the  precedents, 
and  they  always  alledge  "  virtute  cujus**  the  assignee  entered 
and  was  possessed.  Besides,  Lord  Holt  does  not  say  that  the 
assignee  h:.s  the  estate  in  him  to  all  purposes  before  entry, 
and  I  admit,  that,  to  many  purposes,  it  passes  by  the  de- 
livepry  of  the  d^d.    For  liie  reigns  given  by  my  Lord,  £ 

think 


[l]  It  appears  that,  in  fact,  in  Pilk- 
ingtoHY  5^tf//fr,a  lessor  had  recovered 
at  Uw  against  a  mortgagee  who  bad 


never  been   in  possession;  but  it  ii 
pi'obable  no  defence  had  been  made. 
(a)  Supra^  p.  457.     i^ote  {a). 


[f  l]  See  the  case  of  Jftca  v.  Bulkefy, 
tmprd  291 «  which  was  decided  on  the 
jiikine  principles  I  and  ice  also  the  ots^ 


of  Vincent  v.  Ennys,  3  Vm.  Ab.  432. 
in  which  a  contrary  doctrine  is  matHH 
tained. 
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think  there  is  a  great  difference  between  an  absolute  and  a 
conditional  assignment,  in  the  nature  of  the  contract  itself. 
In  the  one  case  the  assignee  has  the  substance ;  in  the  other 
only  a  shadow.  But  1  do  not  agree  with  Mr.  Wood,  that 
if  even  the  assignment  were  absolute,  the  action  would  lie, 
without  possession,  lliere  is  no  instance.  The  distinction 
between  a  naked  right,  and  the  beneficial  enjoyment,  is 
founded  in  sound  reason ;  and  there  are  authorities  in  Dan-- 
versus  Abridgment,  Title  Rent  (b),  where  the  court  declared 
that  the  ground  upon  which  assignees  are  made  liable  is  be- 
cause tliey  have  enjoyed  the  profits.  I  do  not  wonder  that 
there  are  no  old  cases  on  this  question ;  it  is  probably  by 
means  of  the  renter  act,  which  enables  strangers  to  pry  into 
odier  people's  titles,  that  this  mortgage  has  been  dbcovered. 
But  the  question  here  beings  whether  mere  nominal  assignees 
widi  the  naked  right,  or  only  sabstantial  assignees  in  the  ac- 
tual enjoyment  of  the  estate,  shall  be  liable  to  this  action,  I 
think  that  only  those  of  the  last  description  are  liable  (f  2]. 
The  Postea  to  be  delivered  to  the  defendant  [!]• 


Eaton 
against 
Jaqv^s. 


(b)  2  Dan.  484. 

[l]  The  following  case  was  deter- 
mined in  this  court,  Af .  22  Geo.  3. 

Walker  v.  Reeves. 

Covenant  for  rent  reserved  upon  a 
lease,  by  an  assignee  of  the  reversion 
ag^nst  an  assignee  of  the  original  les- 
Tbe  defendant  ;?/eac/f(/ two  differ- 


ent pleas.    The  Jirst  was  dtnmrrtd  to. 
In  the  second  he  stated,  that,  before 
the  rent  in  question  became  due,  ht 
assigned   all    the  estate, 
title,  interest,  and  term  of  [  462  ] 
years  which  he  then  had 
to  come  in  the  premises,  to  one  RiggSy 
by  virtue  of  which  assignment  Biggs  en- 
tered, and  was,  and  still  is,  possessed 
thereof,  ^c.  To  this  plea  the  plaintiff 

repHedf 


[f  2]  In  Jackson  v.  Vernon ,  1  H,  Bl, 
114,  the  defendant  was  vendee  of  a 
ship  under  an  absolute  bill  of  sale,  and 
it  appeared  from  other  deeds  between 
the  parties,  that  the  bill  of  sale  was 
for  securing  money,  and  that  the 
vendee  covenanted  to  re*convey  on 
payment  of  the  money  so  secured.  It 
was  there  held  that  the  substance  of 
the  transaction  was  a  mortgage ;  and 
decided,  on  the  authority  of  this  case, 
that  such  vendee  was  not  liable  as 
owner  for  necessaries  furnished  to  the 
ship,  before  the  time  of  his  taking 
possession.  So  in  CMnnery  v.  Black' 
bume,  ib.  cit.  it  was  held  that  the 
|Dort0&gee  of  a  ship  could  not  recover 

S 


for  freight  due  before  he  took  posses- 
sion. In  Westerdell  v.  Dale,  JT.R. 
306,  Lord  Kenyon  expresses  a  dissent 
from  this  doctrine,  that  mortgagees' 
out  of  possession  are  not  chargeable, 
and  particularly  to  the  reason  given 
by  Butter,  J.  p.  458.  viz.  that  entrv 
and  possession  are  always  in  such 
cases  stated  in  pleading ;  for  his  Lord- 
ship says,  he  considers  those  *'  as 
mere  formal  words  ;*'  which  also  seems 
to  be  the  inference  from  Walker  v. 
Reeves,  here  cited. 

In  the  Mayor,  Syc.   of  Carlisle  v. 

BUmire,  8  East,  487,  it  was  attempted 

to  carry  the  doctrine  of  the  principal 

case  one  step  farther,  and  to  charge 

2  tha 
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1780.  replied,  that,  at  and 
after  the  time  when 
the  rent  in  question 
became  due,  the  de- 
fendant remained  and 
continued  in  .  posses^ 
4ion  of  the  premises,  without  this, 
that  the  said  Riggs,  at  any  time 
before  the  rent  became  due,  and  in 
arrear,  entered  into  the  premises^  and 
ft>as  possessed  thereof.  The  defendant 
demurred  to  this  replication,  and 
shewed  for  cause,  that  the  plaintiff 
had  therein  traversed,  and  attempted 
to  put  in  issue,  matter  of  law  only, 
and  not  any  matter  traversable  or  is- 
suable. The  case  was  argued,  on 
Tuesday^  the  9th  of  November^  by 
Bomer,  for  the  plaintiff,  and  Chambre 
for  the  defendant.  Boxver  relied  on 
the  case  of  Eaton  v.  Jaques,  and  con- 
tended, that  it  followed  from  the  doc- 
trine of  the  court  there,  that,  till  a 
second  assignee  enters  and  takes  pos- 
session, the  first  continues  liable  to 
the  rent  and  covenants.  Chambre  said 
it  was  unnecessary,  and  would  be  in- 
decent, for  him  to  controvert  the  cuse 
of  Eaton  v.  Jaques,  but  insisted  that 
the  determination  of  that  case  turned 
principally  upon  the  assignment  ap- 
pearing to  be  a  mortgage  and  security 
tor  money,  and  not  a  substantial 
transfer  of  the  property.  That  none 
of  the  reasoning  in  that  case  was  ap- 
plicable to  an   absolute    assignment 


without  entry,  except  the  observatinjil, 
that  all  the  precedents  aver  actual  en- 
try and  possession.  But  he  insisted, 
that  there  were  no  instances  of  that 
averment  having  ever  been  traversed ; 
and  that  was  immaterial,  like  the  al- 
legation "  of  being  thereunto  requested^' 
in  actions  of  assumpsit ^  and  many 
other  averments  as  to  time,  place,  ^c, 
which  are  not  traversable:  he  said, 
that,  in  both  the  cases  in  Vernon^ 
cited  by  Lord  Mansfield  in  Eaton  v. 
Jaqu€Sy  the  court  of  Chancery  took 
it  for  clear  law,  that  covenant  would 
lie  against  an  assignee  before  entry ; 
but  that  it  was  enough  for  him  to 
shew  that  the  defendant  in  this  action 
was  not  liable  :  he  was  not  bound  to 
prove  that  the  last  assignee  was.  As 
to  this  he  cited  the  same  passage  in 
Coke  Littleton  which  ^ood  had  done 
in  Eaton  v.  Jaques^  and  also  LittL 
§  289.  and  5  Co,  124.  b.  to  shew  what 
interest  passes  to  a  lessee  before  entry, 
and  contended,  that  as  large  an  inte- 
rest must  pass  from  a  lessee  to  his  as- 
signee, or  from  one  assignee  to  ano- 
ther, before  entry,  and  therefore,  in 
such  cases,  nothing  more  remained 
with  the  lessee  or  mesne  assignee,  but 
a  mere  naked  possession,  without  any 
right,  exactly  as  if  he  never  had  any 
other  right :  That  this  was  not  such  a 
privity  of  estate  as  could  support  an 
action  of  covenant:  and  when  the  as- 
signment had  been  made,  as  in  the 

case 


ihe  devisee  of  an  equity  of  redemption 
(being  in  possession  by  receipt  of  rent) 
in  an  action  of  covenant  as  assignee 
of  the  estate  of  the  covenantor.  In 
Answer  to  this,  much  objection  was 
made  in  argument  to  the  principal 
case  and  those  cited  from  H.  BL ;  but 
the  court,  in  giving  their  judgment, 
although ,  they  held  clearly  that  the  ^ 
mortgagor  or  his  devisee  was  not  liable 
io  the  action,  declined  to  give  any 
opinion  whether  the  mortgngee  out  of 
possession  would  be  liable. 


In  Turner  v.  Richardson,  7  East. 
335,  it  was  held  that  assignees  of  a 
bankrupt,  not  being  liable  to  cove- 
nants until  they  have  made  their  elec- 
tion whether  to  take  to  the  property 
of  the  bankrupt  or  not,  had  not  com- 
pleted such  election,  and  taken  such 
possession  of  a  leasehold  as  would  be 
conclusive  against  them,  merely  by 
directing  the  lease  to  be  put  up  to 
auction  for  the  purpose  of  ascertain- 
ing the  value,  no  person  bidding  at 
such  auction. 
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case  before  the  court,  not  by  an  original 
lessee,  but  by  a  mesne  assignee,  it  would 
follow,  that  as  he  had  no  privity  of  con- 
tract with  the  lessor,  no  ground  would 
remain  to  support  the  action  against 
him.  Bmcer  having  said,  that  if  mesne 
assignees  could,  by  fraudulent  and  se- 
cret assignments,  discharge  themselves, 
and  still  retain  the  possession  and  en- 
joyment of  the  estate,  it  would  be  at- 
tended with  great  inconvenience  to 
lessors.  Chambre  answered,  that  if  the 
second  assignment  had  been  made 
fraudulently  in  this  case,  the  fraud 
should  have  been  averred,  as  was  done 
in  a  case  in  Vent.  329. 331.  Jnon.  He 
also  mentioned  Lekeux  v.  Nashj  H, 
IS  Geo,  2.  2  Str,  1221.  as  another 
authority  to  shew  that  a  fraud  in  the 
assignment  cannot  be  taken  advantage 
"of  unless  it  is  pleaded. — The  court 
took  time  to  consider,  and  on  Friday, 
l5  Nov.  lx>rd  Mansfield  delivered 
their  opinion.  He  said,  they  did  not 
enter  into  the  merits  of  the  Jirst  plea, 
(and  of  which  I  have  not  taken  any 
notice  both  for  that  reason,  and  be- 
cause it  was  not  at  all  applicable  to 
the  case  in  the  text,)  for  that  they 
«ere  unanimous  in  thinking  that  the 
replication  to  the  second  was  not  good, 
inless  it  had  gone  farther,  and  charged 
the  second  assignment  to  have  been 
fraudulent  [f  3J.  By  the  assign- 
ment, the  title  and  possessory  right 
passed,  and  the  assignee  became  pos- 


Eatok 
against 
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sessed  in  law.  As  to  17  gOw 
actual  possession,  that 
must  depend  on  the 
nature  of  the  property, 
whether  it  can  take 
place.  It  might  be  a 
waste  or  unprofitable  ground,  as  seemed 
to  have  been  the  case  here. — (From  the. 
first  pica  it  appeared  to  be  ground  meant 
to  bo  built  upon  ) — This  case  was  by 
no  means  like  Eaton  v.  Jaques,  for  the 
assignment  there,  being  a  mortgage 
from  the  nature  of  the  transaction,  it 
was  not  an  assignment  to  ibis  purpose; 
it  was  a  mere  security ;  till  the  mort- 
'  gagee  called  for  his  money,  the  mort- 
gagor was  to  be  left  in  possession, and 
to  pay  the  interest ;  and  it  was  Hot 
understood  by  either  of  the  parties, 
til  at  the  mortgagee  should  be  liable 
for  the  rent. 

In  point  of  fact,  the  last  assignment  in 
this  case  of  Walker  v.  Reeves  was  only 
as  a  mortgage  security.     Therefore,  if 
the  plaintiff,  instead  of  replying  that 
Riggs  did  not  take  posses- 
sion, had  traversed,  by  his    [  463  ] 
replication,  the  allegation 
of  the  plea,  that  the  defendant  had  as- 
signed all  the  estate,  title,  interest,  SfCm 
and  upon  issue  being  joined,  it  had  ap« 
peared  on  the  trial,  that  the  assignment 
contained  a  proviso  of  redemption,  it 
should  seem  that  he  would  have  been 
entitled  to  a  verdict,  on  the  authority 
of  Eaton  v.  Jaques, 


[r  3]  Such  a  replication  was  at- 
tempted in  Taylor  v.  Shum,  1  B.Sp  P. 
21,  without  success  ;  and  it  was  held 
clearly  that  a  lessee  might  assign  to 
whoever  he  pleased,  to  get  rid  of  his 


liability.  Eyre,  C.  /.  also  doubted 
whether  it  were  possible  that  there 
should  be  a  fraudulent  assignment,  or 
any  issue  taken  on  such  a  point. 
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Monday, 
13tb  Nov. 


By  the  true  con- 
•tructioii  of  90 
6cD.2.e.37.§2. 
%  sheriff  ii  not 
liable  to  be 
called  apon  to 
iffturn  prooest 
unlets  within  ux 
Atficr  months 
•fler  the  expira- 
tion of  his  office, 
and  ihe  day  on 
whidi  he  goes 
oatof  office  is  to 
ba  reckoned  as 
part  of  the  six 
iwntfas. 


The  King  against  Adderley. 

npHIS  was  a  rule  to  shew  cause,  why  a  supersedea$  should 
•^  not  be  granted  upon  an  attachment  issued  against  th^ 
defendant  for  not  obeyii^  a  rule,  to  return  a  writ  which 
Iiad  been  directed  to  him  when  sheriff  of  Warwickshire. 
The  facts  of  the  case  were ;  That  the  defendant  went  out 
of  office  on  the  12th  of  February  iast^  at  four  o'clock  in  the^ 
afternoon^  and  was  not  served  with  the  rule  m  question  till 
the  30th  of  Julif  following.  By  20  Geo.  2.  c.  37.  ^  2.  It  is 
enacted,  '^  That  no  sheriff  shall  be  liable  to  be  called  upon 
'^  to  make  a  return  of  any  writ  or  process,  unless  he  be  re* 
''  quired  [^^]  so  to  do  within  $ix  months  after  the  expiration 
**  of  his  office,*'  and  a  month  in  law  is  a  lunar  month,  or 
twenty-eight  days  [f  1],  unless  otherwise  expressed  (a).  JPe- 
bruary,  in  this  year,  consisted  of  twenty-eight  days,  and, 
therefore,  if  the  day  on  which  the  office  expired  was  to  h% 
reckoned  in,  to  make  up  tlie  six  months,  the  rule  was  served 
a  day  too  late,  and  the  defendant  was  entitled  to  the  protec* 
tion  of  the  statute. 

On  Tuesday^  the  7th  of  November,  the  case  was  argued^ 
by  the  Attorney-General,  and  Wheeler ,  in  support  of  the  rule, 
and  by  Dunning,  on  the  other  side. 

Three  questions  were  made,  viz.  1.  Whether  the  day  of 
quitting  the  office  should  be  considered  as  included  in  tfa« 
six  months,  or  excluded  i  2.  Whether  the  proceeding  by  at" 
tachment  was  not  irregular,  the  defendant  being  no  longer 
an  officer  of  thd  court,  and  whether  the  process  ought  not 
to  have  been  a  distringas?  3.  Whether  the  defendant,  if 
not  protected  by  the  statute,  must  pay  a  fine  equal  to  thft 
whole  debt,  or  whether  he  was  not  entitled  to  relief,  upon 
equitable  circumstances  to  be  laid  before  the  court  by  affi- 
davit  ? 

l.On 


[<l>]  It  is  not  sufficient  for  the 
party  to  require  the  sherifi*  to  return 
the  writ ;  ■  he  must  have  been  served 
with  a  rule  of  court  for  that  purpose 
within  the  six  months,  otherwise  an 
attachment  cannot  issue  against  him, 


the  only  way  to  require  him  to  return 
a  writ  being  by  a  rule  and  process  of 
the  court.    R.v,  Jones,  B.R.T.  9f 
Geo.  3.  2  Term  Rep.  1. 
(a)  2Black.Comm.  14,1. 


[f  1]  In  Lacon  v.  Hooper,  6^.  R.  gretted  that  it  had  been  originally  so 

224,  this  was  declared  to  be  a  rule  of  decided.     S.  P.  admitted  in  Glassing'' 

^construction  so  established  as  not  to  ton  v.  Rawlins,  cited  in  the  next  not«^ 
be  shaken ;  though  Lord  Ket^o^  s#» 
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^  1.  On  ibt  Jirst  question,  the  court  were,  at  first,  of  opi^      174iO. 
nion,  diat  the  day  on  which  die  old  sheriff  quits  his  *  office      ^_-^^^ 
was  not  to  be  reckoned  in  thersix  months;  for  there  is  no    The  K1H0 
fraction  of  a  day,  and  he  might  be  .called  upon  to  act  in  the       against 
course  of  that  day.  Adder lbt« 

2.  As  to  the  second  questioUi  it  was  argued,  on  the  pilrt  of  ^[  464  ] 
the  defendant,  that  the  same  practice  ought  to  obtain  with 
regard  to  rules  to  return  writs,  and  rules  to  bring  in  the  body, 
and  thaty  in  the  latter  cases,  the  proceeding  against  the  old 
sheriff  is  always  by  distringas.  The  master,  however,  on 
beii^  referred  to  by  the  court,  certified,  that  a  difference  had 
always  prevailed,  and  that  for  not  obeying  a  rule  for  returning 
a  writ,  the  constant  course  is  to  proceed  by  attachment ;  and 
BuLLER,  Justice,  stated  a  reason  for  the  distinction,  for  he 
observed,  that  the  writ  in  strictness,  ought  to  have  been  re- 
turned before  the  old  sheriff  was  out  of  office,  and  therefore 
the  con^mpt  was  actually  committed  while  he  was  a  servant 
of  the  court. 

S.  With  regard  to  the  third  question.  Lord  Mansfield 
said,  he  did  not  recollect  any  instance  where  the  court  had 
exercised  an  equitable  jurisdiction  in  such  a  case  as  this,  by 
enquiring  into  the  actual  damage  sustained  by  the  default 
of  the  defendant^  and  compelling  him  to  make  satisfaction 
only  to  that  extent.  The  master  then  referred  to,  said  he 
knew  of  no  such  instance ;  but  Buller,  Justice,  seemed  to 
consider,  that  when  the  sheriff  should  come  to  purge  the 
contempt,  it  would  be  competent  for  the  court  to  moderate 
the  punishment,  and  not  impose  a  fine  to  the  amount  of 
the  whole  debt,  though,  in  order  to  proportion  it  to  the 
actual  damages,  he  thought  they  must  be  ascertained  by  a 
jury. 

Lord  Mansfield  then  observed,  that  this  question  was 
not  then  before  the  court;  and  Ash  hurst,  Justice,  htiving 
proposed  that  the  attachment  should  lie  in  the  office  for  10 
days^  with  liberty  for  the  defendant  to  apply,  in  the  mean  time, 
to  have  it  set  aside  upon  terms,  a  rule  was  pronounced  to  that 
effect. 

Afterwards,  on  tliis  day.  Lord  Mansfield  delivered  the 
opinion  of  the  court,  as  follows : 

Lord  Mansfield, — We  have  altered  our  opinion  on  this 
case,  upon  grounds  which  1  will  mention.  The  old  sheriff, 
on  the  l^th  of  February,  turned  over,  by  indenture  to  his 
successor,  all  un-executed  process  {a).  The  act,  by  its  title, 
purports  to  be  made  for  the  ease  of  sheriffs  with  regard  to 
the  return  of  process.  We  find,  m  the  case  of  Bellasis  v. 
Hester,  reported  by  Lord  Raymond  (jb),  that  it  is  laid  down      [  465  ] 

(«)  20  Geo.  2.  c.  37.  §  1.  (4)  B. R. M.  9  frtll.S.  1  Ld.Raym . 

280.  « 
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by  idle  iBAJority  of  the  courts  that  where  the  cQii){mtation 
is  to  be  made /rom  an  act  done  [f  i],  (as  from  the  sight  of  a 
bill  of  exchange  by  the  acceptor,  which  was  the  case  diere)^ 
the  day  when  such  act  was  done  is  to  be  included.  Now 
here  the  act  of  Quitting  the  office  by  turning  over  the  writs, 
ifc.  to  the  new  meriff  was  done  by  the  defendant  on  the  12th 
of  February,  So,  in  the  case  of  Norris  v.  The  Hundred  cf 
Gautrisy  mentioned  in  Rolle'i  Abridgment  (c),  and  reported 
in  1  Brownlow  (d)^  which  was  an  action  on  the  statute  of 
Hue  Sf  Crjfy  the  robbery  was  laid,  and  proved  to  have  been^ 
on  the  9th  day  of  October y  13  Jac.  1 .  and  the  writ  was  tested 
the  9th  of  October y  14  Jac,  1.  and  the  words  of  the  statute 
ctf  Elizabeth  (e)  being,  **  That  no  person  shall  take  any 
benefit,  Sfc.  except  he  or  they  so  robbed  shall  commence 
his  or  their  suit  or  action  within  one  year  next  after  such 
robbery,  Ac."  (f),  it  was  held,  that  the  day  when  the 
robbery  was  committed,  was  to  be  included  in  the  year, 
and  that  the  action  was  brought  too  late ;  and  judgment  was 
arrested  after  verdict.  The  words  of  the  statute  of  20  Geo.  2. 
•re  the  same  as  those  of  27  Eliz.  and  this  being  a  penid 
proceeding  i^ainst  the  defeildant,  who  is  intided  to  the  most 
savourable  construction  of  a  statute  expressly  made  for  the 
ease  of  sheriffs,  we  think  the  day  of  his  leaving  the  office  is 
to  be  computed  as  part  of  the  six  months,  and,  therefore,  the 
rule  to  return  the  writ  came  too  late. 

The  rule  for  a  supersedeas  made  absolute. 


u 


u 


(c)  2  Roll.  Ahr.  520.  pL  8. 
(rf)  \Br<nDfa.\&6.  5.  C.  more  fully 
reported  Hob.  139. 


{e)  27  El  c.  13. 


[p  2]  This  doctrine  was  confirmed 
en  the  authority  of  the  present  case 
in  CastU  v.  Burditt,  3  T.  R.  623,  in 
which  it  was  held,  under  a  statute 
enacting  that  no  writ  should  be  sued 
out  until  one  calendar  month  next  af- 
ter notice,  such  notice  having  been 
served  on  the  28th  of  April,  that  a 


writ  sued  out  on  the  2Sth  of  May  was 
not  too  soon.  Also  in  Glassington  r» 
Rawlins,  3  East.  407 >  where  it  was  de- 
cided that  the  day  of  arrest  must  be 
taken  into  account,  in  calculating  the 
two  months  that  a  trader  must  lie  io 
gaol,  in  order  to  make  him  a  bank- 
rupt under  21  Jac»  I.  c.  19.  s.  2. 
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The  Kino  against  Barrat.  miS. 

THIS   was   a   rule  to  shew  cause,  why  an  information  if  a  pviih-oA- 
ihould  not  be  filed  against  the  defendant,  as  one  of  the  ^  m»kc  m  at- 
overaeers  of  the  poor  for  the  borough  of  Stockbridge.    The  poor-rate,  after 
effmce  charged  by  the  affidavits  was,  that,  after  me  poor-  j*  *»»«  ^  fi- 
nite had  been  signed  by  the  parish-officers,  and  allowed  by  jultices^batvitk 
the  justices,    the  defendant  had  altered  it,  by  interlining  the  approbation 
an  article  of  one  Geary  for  a  tenement  in  the  borough.     It  he^aii^ot^u 
appeared  that  Geary*8  landlord,  *  (since  one  of  the  mem-  punithed  by 
bers  returned  for   the   borough,)  had  been  rated  for  this  "«r"^gg*  i 
tenement  for  the  two  preceding  years,  and  the  prosecutor      ^  ^ 

swore  that  he  believed  toe  alteration  was  made  to  serve  elec- 
tion purposes. 

On  the  other  side,  it  appeared,  that  the  defendant  had 
the  concurrence  of  the  other  parish-officers,  and  the  permis- 
sion and  approbation  of  the  justices,  and  he  positively  swora 
that  he  had  not  acted  with  any  view  to  election  purposes*  It 
also  appeared  that  there  was  no  vacancy  at  the  time ;  that  the 
rates  are  made  at  Stockbridge  every  month ;  and  that  Gearkf%, 
name  had  been  inserted  in  a  subsequent  rate,  which  was 
made  previous  to  the  election,  and  had  been  suffered  to  remain 
without  any  appeal. 

Lord  Mansfield  said,  that,  in  granting  informations, 
the  court  always  looked  to  the  motive :  that,  the  defendant 
had  acted  improperly,  but  with  the  sanction  of  the  magistrate/ 
approbation,  it  was  very  natural  for  him  to  fall  into  such  a 
mistake,  and  he  denied  positively  havii^  acted  with  any  view 
to  election  purposes,  which  indeed  the  circumstances  shewed 
could  not  have  been  answered  by  what  he  had  done :  the  crime,  ^  ^ 
if  any,  was  in  the  justices,  and  they  ought  to  have  been  the 
objects  of  the  application  :  however,  as  the  conduct  of  the 
ddfendant  was  irregular,  the  court  would  not  discharge  the 
rule  with  costs. 

DunninSf  and  Lee,  in  support  of  the  rule.    The  utttomey* 
General,  Widmor^,  and  Burton,  for  the  defendant. 

The  rule  discharged. 
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15ck  Nov. , 

ThftkMpcr  of  % 

G'lOB  cannot  bt 
llPIl. 


Hawkins  against  Magnall. 

BOWER  opposed  one  of  the  bail  in  this  cause,  on  the 
ground  of  his  being  the  Keeper  of  the  Poultry  Compter. 
Baldwin^  on  the  other  side,  contended,  that  the  rule  pro- 
hibiting officers  from  becoming  bail,  extends  only  to  those 
of  the  court  where  the  action  is  brought;  but  Bullee, 
Justice,  said,  there  was  no  such  distinction  [f  103],  and^ 
though  Bower  was  afterwards  instructed  to  wave  the  objection^ 
the  court  declared  they  must  reject  the  bail,  to  preserve  the 
uniformity  of  practice  [1]. 


[t  103]  Vide  Bolland  v.  Pritchard, 
C.  B.  H.  12  Geo.  3.  2  Blackst,  799. 

[1]  By  the  rules  and  orders  of  B, 
R.  M.  1654.  §  1.  '<  It  is  ordered, 
*'  that,  for  the  prevention  of  maintt- 
*'  nance  and  brocage^  no  attorney  be 
*'  lessee  in  an  ejectment,  nor  hail  for  a 
*'  defendant,  in  this  court, 
i4ffr  '\  **  in  any  acuon."  There 
is  also  a  similar  rule  in 
the  same  words  among  those  of  C. 


B,  of  the  same  term,  §  1  [<K>].  In 
a  case  of  Boulogne  v.  Fair/nn[tl04]  j 
B.R.T.  18  Geo.  3.  the  clerk  to  the 
defendant's  attorney  was  tendered  as 
bail,  and  objected  to,  by  Douglas,  of 
counsel  for  the  plaintiff,  as  being  with- 
in the  reason,  though  not  the  words^ 
of  the  foregoing  rule,  and  the  court 
being  of  that  opinion,  he  was  rejected. 
—But  if  a  person,  who  by  the  rules 
of  the  court  is  not  permitted  to  become 

bail,. 


•s 


[<3>]  And  by  a  rule  of  that  court, 
M.6Geo.  2.  It  is  ordered,  that  no  at- 
torney of  this,  or  any  other  court,  or ' 
any  practising  as  such,  shall  be  bail  in 
any  suit  or  action  depending  in  this 
court.  And  on  the  construction  of  that 
rule,  the  court  held  in Laing  v.Cundaie^ 
C.  B.  M.  29  Geo.  3.  //.  Bl.  76,  that  it 
extends  to  the  articled  clerks  of  attor- 
neys. But,  in  a  criminal  case,  the 
defendant's  attorney  may  be  bail  for 
him.    Thus  in  Rex  v.  Bowes,  the  de- 


fendant was  carried  down  to  Bedford 
assizes,  Aug.  17^7 9  under  a  rule  of 
court,  before  Ashhuust,  Justice,  to 
give  bail  on  articles  of  the  peace  ex* 
hibited  against  him  by  his  wife.  Lady 
Stratkmore.  One  of  the  bail  was  ob- 
jected to  as  being  his  attorney ;  but 
Asif  hurst,  Justice,  held  that  the  rule 
did  not  apply  in  criminal  cases.  How- 
ever,  the  other  bail  appearing  insuffi- 
cient, the  defendant  was  remanded, 
[t  104]  Since  reported,  Cowp.  828. 


[f  1]  Coatr^  Faulkner  v.  H'ise,  I 
B.iji'P.  150:  where  a  person  de- 
scribed as  **  of  Banbury  in  the  county 
*'  of  Oxford,  gaol-keeper,"  was  allowed 
to  justify  by  affidavit,  the  court  say- 
ing, that  he  might  be  a  corporation 
gaol-keaper,  and  have  nothing  to  do 


with  the  procriso/'^^a^  coif r/;  whichr 
it  appears,  from  the  rule  of  C.  B.  Hit. 
6  G.  2.  «.*7,  there  cited  by  the  re- 
porters, is  the  ground  of  rejection. 
The  present  case  was  not  mentioned 
to  the  court. 
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bail,  ihall  be  put  into  the  bail-piece, 
and  not  excepted  to,  the  plaintiff  can- 
not take  an  assignment  of  the  bail- 
bond,  and  proceed  upon  it,  as  if  no 
bail  had  been  put  in.  This  was  de- 
termined in  B.  R,  E.  22  Geo.  3.  Sat, 
27  Apr,  in  a  case  of  Thomson  v.  Ron- 
6e//.— The  attorney  for  the  defend- 
ant [f  2]  was  one  of  his  bail.  The 
plaintiff  did  not  except,  but.  consider- 
ing the  bail-piece  as  a  mere  nullity, 
took  an  assignment  of  the  bail-bond, 
and  brought  an  action  upon  it.    JIfm- 


1780. 


Hawkivs 

against 
Maqvall. 


gay  moved  to  stay  the 
proceedings,  and  the 
court  held  that  the  as- 
signment was  irregu- 
lar, for  that  the  bail- 
piece  was  not  void; 
the  attorney,  although  be  ought  not 
to  have  been  bail,  and  was  punishable 
by  the  court,  being  liable  to  the  plain-^ 
tiff,  who,  by  not  objecting,  bad  ac- 
cepted his  security.  Bovfcr  for  tha 
plaintiff  [f  105]. 


£t  105]    Vide  Jackson  v.  Trinder^C.  B.  H.  iS  Geo.  3.  2  Blackst.  1180. 


Cope  and  Another  against  Cooke. 


ISlh  Not. 


/^N  Thursday y  the  9th  of  November,  Mingayhvd  obtained  Ituiiotfofieiefif 
^^  a  rule  to  ahew  cause^  why  the  defendant  should  not  be  jTaJ^ifiSlttio 
discharged^  on  filing  common  bail,  on  the  ground  that  the  iioidtobiaiato 
affidavit  on  which  he  had  been  arrested,  did  not  state  the  na-  ^^^t  uln* 
ture  of  the  demand  with  sufficient  certabty .  The  words  were,  debted  to  iiim  ia 
"  That  tlie  defiendant  was  indebted  to  the  plaintiffs  in  .£200,  J°;^  •»** 
•*  man  promtset. 

B(m:ery  this  day^  shewed  cause^  and  said,  that  all  the  sta- 
tute (a)  had  been  construed,  (in  the  different  cases,)  to  re- 
quire, was  that  the  fact  of  the  debt  being  due  should  be  staled 
with  certamty^  not  argumentatively,  and  by  reference  to  evi- 
dence. That,  in  this  pardcular  case,  the  circumstances  were 
long  and  complicated,  (the  action  being  a  special  assumpsit 
on  an  undertaking  relative  to  the  sale  of  a  chance  in  th« 
Irish  Lottery,)  and  it  would  have  been  impossible  to  set 
fordi  the  ground  of  the  demand  without  stating  the  whole 
•ubstance  of  the  declaration.  He  admitted  that  the  original 
affidavit  could  not  now  be  amended,  nor  its  defects  supplied 
by  a  supplementary  one  [f  106]. 

The 

(a)  12  Geo.  1.  c.  29.  §2.  the  court  of  C.  B.  it  should  seem 

[t  106]  Fide  Rttks  v.  Groneman^  that  such  supplemental  affidavit  mar 

C.  B.  H.    4  Geo  3.    2   JVils.   224.  be  filed.     Hobson  y.  Campbell,  C.B.T. 

O  But  by  the  present  practice  of  29  Geo.  3.  if.  i?/.  245. 249* 


[r  2]   In  Fenton  v.  Ruggles^  2  B.  bond,  where  an  assigmment  had  been 

4"  i^*  Uie  court,  notwithsunding  the  taken  under    circumstances   exactly 

authority  of  this  case,  refused  to  stay  similar, 
proceedings  iu  an  action  on  the  bail- 
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1780.  '^^  court  were  of  opinioo,  that  the  affidavit  was  too  go* 

^^^,^„^  neraly  but  woiild  not  allow  the  defendant  the  costs  of  Uie 

Cope  application,  which  Mingay  had  moved  for. 
against  The  rule  made  absolute  [cS>*]. 

COOKB. 

[<a>  •]  So  an  affidavit  that  the  de-  B.  R.  H.  26  Geo.  3.  1  Term  Rep.  83. 

fiendant  is  indebted  to  the  plaintiff  *'  in  Davis  v.  Muzzmghi^  B,  R.  E.  27  Geo. 

**  £^3  in  trover,"  is  bad.     Hubbard  3.     1  Term  Rep.  705.     Mackenzie  v. 

V.  Pacheco,  C.  jB.  E.   29  Geo.  3.  H.  Mackenzie,  B.  JR.  E.  27  Geo.  3.   1 

itf.  218.  '  Vid^  also  Sheldon  v.  Baker^  Term  Rep.  7i& 


^^^y^  LowRY  and  Another  against  Bourdieu. 

Animmuwam  HPHE  plaintiffs  had  lent  to  Lawsotiy  captain  of  the  Lord 
^tflSuMiLrct,  7  Hollaiid  East  Indiaman,  £26,000,  for  which  he  had 
t^i  Uic|>m»  '  siven  them  a  common  bond,  in  the  peiml  sum  of  £5%0QO, 
iSSniiUot  While  he  was  with  his  ship  at  China,  the  olaintiffs  got  a 
fccoycfhafkthc  policy  of  insurance  underwritten  by  the  defendant  and  othei'S, 

S?Sir4*Sp-  ^^^  ^^  ^"  ^^^  following  terms  :  "  At  and  from  China  to 
y^i^  ''  London,  beginning  the  adventure,  man  the  goods  from  the 

''  loading  thereof  on  hoard  the  said  ship  at  Canton  in 
''  China,  i^c.  upon  the  said  ship,  8fc.  from  and  immediately 
''  following  her  arrival  at  Canton  in  China,  valued  at 
"  «£26,000,  being  the  amount  of  captain  Patrick  Laxcson^w 
^  common  bond,  payable  to  the  parties  as  shall  be  described 
*^  on  the  back  of  this  policy ;  and  it  bears  date  the  l6th  day 
*^  of  December,  1775;  and,  in  case  of  loss,  no  other  proof 
**  of  interest  to  be  required  than  the  exhibition  of  the  said 
''  bond  :  warranted  free  from  average,  and  without  benefit  of 
'<  salvage  to  the  insurer.*^ — At  the  nead  of  the  subscriptions 
was  written,  "  On  a  bond  as  above  expressed." — Captain 
Jjftwson  sailed  from  China,  and  arrived  safe  with  hb  privi- 
liege,  (as  it  is  called,)  or  adventure,  in  "London,  on  the  1st  of 
July,  1777,  none  of  the  events  insured  against  having  hap- 
pened. The  receipt  of  the  premium  was  acknowledged  on 
the  back  of  the  policy.  In  1780,  the  insured  brought  this 
action  for  a  return  of  the  premium,  on  the  ground  that^  the 
policy  being  without  interest,  the  contract  was  void.  The 
cause  came  on  before  Lord  Mansfield,  at  Guildhall,  at 
the  Sittings  after  the  last  Trinity  Term,  when  his  Lordship 
was  of  opinion,  that  the  policy  was  a  gaming  policy,  pro- 
hibited by  the  statute  of  19  Geo.  2.  c.  57,  and  both  parties 
equally  guilty  of  a  breach  of  the  law  ;  that  the  rule,  there- 
raw,  of  melior  est  conditio  possidentis  was  applicable  to  the 
case,  and  the  plaintiffs  could  not  recover  the  premium.    A 

verdicl 
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verdict  was  accordingly  found  for  the  defendant^  agreeably  tO       1 780. 
his  Lordship's  direction :  but  the  next  morning,  he  expressed      v^v^^ 
a  doubt  as  to  the  propriety  of  his  opinion,  because  the  money      LowrY 
had  been  paid  Upon  an  executory  agreement  which  ''^could       agaihst 
never  have  been  completed;  and,  the  first  day  of  this  term,   Boxjrdie^Qt. 
Bearcroft  obtained  a  rule  to  shew  cause,  why  a  new  trial    •[  469  ] 
should  not  be  granted.     He  insisted,  that  the  contract  Was  to 
be  considered  as  executory  in  its  nature,  the  premium  havii^ 
been  paid  before  the  risk  commenced. 

This  day,  cause  was  shewn,  by  the  Attorney^General,  Cow- 
per,  and  Dunning. 

They  contended,  that,  in  truth,  and  subistantially,  the  plaih* 
tiffs  had  an  insureable  interest,  lliat,  though  this  was,  in 
form,  a  policy  on  the  ship  and  goods,  yet  the  bond  was  stated, 
in  the  very  body  of  the  policy  itself,  as  the  real  iuterest  of  thfe 
insured.  If  there  was  no  insui'eable  interest,  yet,  as  the 
plaintifis  paid  the  money  widi  their  eyes  open,  and  not  under 
any  mistake  of  the  law ;  as  they  expressly  stipulated  that  the 
bond  should  be,  between  them  and  the  underwriters,  the  otdjr 
proof  of  interest  that  should  be  required,  or,  in  other  words, 
.  that  it  should  pass  for  interest,  as  between  them,  whedier  tfafe 
law  considered  it  as  such  or  not ;  as  they  most  undoubtedly 
would  have  called  upon  the  defendant  if  the  ship  had  beA 
lost ;  the  court  will  not  assist  them  in  recovering  the  prB^ 
ndumy  although  paid  upon  an  ill^al  consideration.  It  may 
be  said  that,  in  case  of  a  loss,  the  law  would  not  have  com- 
pelled the  underwriters  to  pay.  That  may  be  true;  but  it 
would  have  been  dishonourable  in  them  to  refuse,  and  the 
principle  in  such  cases  is,  that  the  court  ought  to  remain  neu- 
tral. If  the  underwriters  had,  in  fact,  paid,  die  court  would 
not  have  assisted  them  in  recovering  back  their  money,  in 
an  action  for  money  had  and  received.  Many  cases  of  the 
same  sort  were  mentioned  by  Lord  MansfielIo  at  the 
trial,  where  money,  the  payment  of  which  could  not  have 
been  compelled  by  law,  having  been  actually  and  voluntarily 
paid,  it  cannot  be  recovered  back  hi  an  action ;  as,  for  in- 
stance, money  paid  by  an  infant,  or  on  time-contracts  for  the 
price  of  stocks.  As  to  the  payment  of  the  premium,  though 
there  is  a  receipt  for  it  on  the  policy,  yet  it  is  well  known 
that,  in  point  of  fact,  it  is  never  paid  at  the  time  of  under^ 
writing,  but  remains  an  article  in  the  current  account  bet>%'eett 
the  broker  and  the  underwriter. 

Bearcrofi,  on  the  other  side,  argued,  that  as  the  plaintiffs 
could  not  nave  recovered  for  the  loss,  and  had  made  the  n>- 
surance  under  a  mistake  of  the  law,  not  with  an  intt  ntion  to 
act  against  it,  they  ought  to  recover  back  the  premium,  as 
paid  without  any  consideration.  It  happens  every  day  that  [  470  ] 
the  premium  is  recovered  back  when  it  has  b«en  paid  upon  a 
mistake  in  point  of  law,  if  no  fraud  or  iUe^gal  inteution  ap- 
pears. 
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1780.       pern.    The  parties  here  were  guilty  of  a  blunder,  and  no* 
v^V"^^       thing  more.     If  they  had  intended  a  fraud  upon  the  statute, 
LowRT       they  would  not  have  stated  the  nature  of  theu*  supposed  in- 
against        terest  in  the  very  policy  itself.    There  are  cases  where  even 
feouapiEU*    on  a  policy  clearly  illegal  the  premium  has  been  decreed  to 
be  paid  back,  in    a  court  of  equity.      In  Willingham  v. 
Thornborough  (a),  upon  a  bill  brought  to  be  relieved  against 
an  illegal  policy,   the  court  made  it  a  condition  that  the 
plaintiff  should  return  the  premium.     If  it  is  said,  that  the 
reason  of  that  decision  was,  that  it  is  a  rule  in  courts  of 
equity  never  to  give  relief,  even  in  cases  of  gross  fraud,  with« 
out  ordering  what  is  really  due  on  either  side  to  be  paid,  that 
rule  will  apply,  and  oi^t  to  govern,  in  the  present  case,  for 
this  conrt  has  often  said,  that  mercantile  questions  ought  to 
be  decided  in  the  courts  of  law  according  to  equitable  prin- 
ciples. 

Lord  Mansfield,— It  is  certa'mly  true,  in  many  in- 
stances, that  first  thoughts  are  best.  I  am  now  very  much 
inclined  to  my  first  opinion.  There  are  two  s6rts  ofpolicies 
of  insurance;  mercantile  and  gaming  policies.  The  first 
^rt  are  contracts  of  indemnity,  and  of  indemnity  only;  and 
from  that  ppnciple  a  great  variety  of  decisions  and  conse- 
J[uences  have  followed.  The  second  sort  may  be  the  same 
m  form,  but  in  them  there  is  no  contract  of  mdemnity,  be- 
cause there  is  no  interest  upon  which  a  loss  can  accrue  [f  1]. 
They  are  mere  games  of  hazard ;  like  the  cast  of  a  die.  In 
the  present  case,  the  nature  of  tlie  insurance  is  known  to 
both  parties,  llie  plaintiffs  say,  ''  We  mean  to  game;  but 
*^  we  give  oiu^  reason  for  it;  Captain  Lawson  owes  us  a 
'^  sum  of  money,  and  we  want  to  be  secure  in  case  he  should 
''  not  be  in  a  situation  to  pay  us."  It  was  a  hedge.  But 
they  had  no  interest ;  for,  if  the  ship  had  been  lost,  and  the 
widerwriters  had  paid,  still  the  plaintiffs  would  have  been 
intitled  to  recover  the  amount  of  the  bond  from  Lawson. 
This  then  is  a  gaming  policy,  and  against  an  act  of  parlia- 
ment; and  therefore  it  is  clear  that  the  court  will  not  inter- 
fere to  assist  either  party:  according  to  the  well  known  rule, 
diat  in  pari  delicto^  S^c.  Not  that  the  defendant's  right  is 
better  than  that  of  the  plaintiffs,  but  they  must  draw  their 
remedy  from  pure  fountains.  1  have  returned  to  my  old 
opinion ;  sometimes  you  miss  the  mark  by  taking  too  long 
an  aim. 
I  471  ]  WiLLES,  Justice, — I  shall  make  no  apology  for  difTering 

from  the  rest  of  the  court,  in  a  case  where  such  great  abilities 

havi 

(a)  Cane.  H.  169O.  Free,  in  Chanc.  20. 


[f  1]   See  Crawford  ▼,  Hunter,  8  T.R.  13,  and  Lucaw  y.  Crawford,  3 
15.  ^  P.  75. 
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b^Te  entertained  two  different  opinions.    The  premium  hM       1780. 
been  paid,  and  yet  no  risk  run ;  for  the  policy  was  void  from       ^_r-v-uj 
the  beginning,  and  the  insured  could  not  have  recovered  from       Lowrt 
die  underwriters  if  the  ship  had  been  lost.     But  1  cannot       against 
think  it  a  gaming  policy.     It  does  not  appear  to  me  that  the    Bouediev* 
parties  had  an  idea  they  were  entering  into  an  ill^al  contract. 
The  whole  was  disclosed,  and  they  thought  there  was  an 
interest.     This  was  a  mistake,  but  it  is  a  new  point  of  law. 
The  case  cited  from  Precedents  in  Chancery  is  not  perhaps 
decbive,  but  it  goes  a  great  way;  and  it  would  be  very  hard 
that  a  party  should  lose  what  he  has  paid  under  a  mere  mi»> 
take.     I  think  in  conscience  the  defendant  ought  to  refund  the 
premium. 

AsHHURST,  JtfS/icf, — I  am  clear  that  there  ought  not  to  be 
a  new  trial.  A  policy  of  insurance  ought  to  be  a  mere  con- 
tract of  indemnity,  and  nothing  more ;  but  here  the  money 
might  have  been  paid  twice ;  which  shews  decisively  that  thia 
was  a  gaming  policy. 

BuLLER,  Justice, — It  is  very  clear  to  me  that  the  plaintiffii 
ought  not  to  recover.  There  was  no  fraud  on  the  part  of  the 
underwriters,  nor  any  mistake  in  matter  of  fact  [f  2].  If  the 
law  was  mistaken,  the  rule  applies,  that  ignorant i a  juris  no» 
txcusat.  This  was  a  mere  gaming  policy,  without  interest. 
There  is  a  sound  distinction  between  contracts  executed  and 
executory,  and  if  an  action  is  brought  with  a  view  to  rescind  a 
contract,  you  must  do  it  while  the  contract  continues  execu- 
tory [f  3],  and  then  it  can  only  be  done  ou  the  terms  of  re* 

storing 


fr  2]  So,  where  a  material  docu- 
ment had  been  concealed  at  the  time 
of  anaking  an  insurance  ;  and  plain- 
tiff, an  underwriter,  had  paid  the 
amount  of  his  subscription,  it  was 
held  chat  be  could  not  recover  it  back, 
because,  before  the  adjustment,  that 
document,  with  other  papers,  had 
been  laid  before  the  underwriters ;  not- 
withstanding plaintiff  might  be  igno^ 
rant,  when  he  paid,  that  the  conceal- 
ment afforded  in  law  a  defence  to  an 
action  on  the  policy.  Bilbit  v.  Lum- 
fey^  2  East,  469.  Otherwise  if  the 
assured  be  ignorant  of  &fact,  Oom  v, 
Brvce^  \%  East.  225. 

[f  3]  In  Munt  v.  Stokes,  4  T.  R. 
561,  it  .was  held,  thnt  where  execu- 
^rs  k»i  paid   mpaey  borrowed   by 


their  testator,  upon  an  illegal  loan, 
they  could  not  recover  it  again  in 
an  action  for  money  had  and  re- 
ceived; and  Buller.J.  referred  to  this 
case  as  establishing  the  dlstinctioii 
here  stat  d.  In  Cotton  v.  Thurlani^ 
5  T.  R.  <  07.  where  money  had  been 
placed  in  defendant's  hands  as  a  stake- 
holder, to  abide  the  event  of  a  battlcf, 
and  not  paid  over  to  the  winner,  thai 
court  held  it  might  be  recovered  by  a 
party  to  the  wa^er,  the  contract  be- 
tween him  and  defendant  being  ttill 
executor)' ;  and  they  expressly  over* 
ruled,  Camm  v.  Alder ^  a  contrary 
nisiprius  decision  of  IViUbn.  J.  In  a 
subsequent  case  of  Lacavssade  v. 
JVhite,  7  T,  R.  535.  the  court  cer- 
tainly  acted  on  grounds  contrary  to 

tUa 
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against 
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ftoring  the  odier  party  to  his  original  situation.  Th^6  Wa^  a 
case  of  Walker  v.  Chapman^  some  years  ago  in  this  cocirt, 
where  a  sum  of  money  had  been  paid  in  order  to  procure  a 
place  in  the  Customs.  The  place  had  not  been  procured, 
and  the  party  who  had  paid  die  money  havbg  brou^t  his  ac- 
tbn  to  recover  it  back ;  it  was  held,  that  he  should  recover, 
because  the  contract  remabed  executory.  So,  if  the  plaintiflfs 
in  the  present  case  had  brought  dieir  action  before  the  risk  was 
over,  and  the  voyage  finished,  they  might  have  had  a  ground 
for  dieir  demand ;  but  they  waited  till  the  risk,  (such  as  it 
was,  not  indeed  founded  in  law,  but  resting  on  the  hotiour  of 
die  defendant),  had  been  completely  run.  It  makes  no  differ- 
ence whether  the  premium  was  paid  before  the  voyage,  or 
after  it. 

Hie  rule  diseharged  [<t^]. 
Lord  Man^fIeld  said,  he  desired  it  might  not  be  under- 
stood, that  the  court  held,  that,  in   all  cases  where  money 
has  been  paid  on  an  illegal  consideration,  it  cannot  be  reco- 
vered 


[Q>]  Vide  Andree  v.  Fletcher,  B.  R, 
E.  29  Geo.  3. 3  Tet-m  Rep.  S66,  where 
it  was  held  that  a,  premium  paid,  on  a 


rc-assurance  void  by  19  Geo.  2.  cap. 
37,  cannot  be  reco>ered  back. 


^SA 


this  distinction  between  contracts  ex- 
ecutory and  executed,  and  to  the  au- 
thority of  the  principal  case  ;  refusing 
there  a  rule  for  a  new  trial,  where 
plaintiff  had    recovered,    under  the 
count  for. money  had  and    received, 
the  premium  paid  by  him  on  a  war 
policy,  after  the  event  had  happened 
which  was  to  decide  the  wager.     But, 
in  HoxMon  v.  Hancock^  %  T.  R.  575. 
they  appear  to  have  reverted  to  the 
former  principle,  deciding  that  after 
an  illegal  wager  had  been  paid  over 
to  one  of  the  parties,  it  could  not  be 
recovered    against    the  stake-holder; 
and  Lord   Kenyon,  referring  to   La* 
caussade  v.  WkUcy  considers  it  main- 
tainable on  a  ground  that  does  not  ap- 
pear to  belong  to  it,  viz.  that  it  was 
money  recovered  from  a  stake-holder. 
fer  Lawrencej  J.  R.  Eaat.  381.  m  not. 
See  ace.   Vandyck  v.   Hewit,  1  East. 
96.  where  the  court  held,  that  after  a 
loss  by  capture  in  a  smuggling  trans- 
action, the  assured  could  not  recover 
the  premium.    And  Morck  v.  Abel^  3 


B.  8f  P.  35.  where  the  same  point  was 
decided  against  a  plaintiff,  who  was  a. 

foreigner^  though  the  illegality  of  the 
voyage  arose  onjy  from  certain  provi- 
sions of  the  navigation  act,  which  had 
been  much  relaxed  in  practice.  See 
also  Shifner  v.  Gordon,  12  East.  296, 
and  the  cases  there  cited.  Also  Lubbock 
V.  Potts,  7  East.  449.  Also  Tappen^ 
den  V.  Randall,  2  B.  Sp  P.  46'7,  in 
which  the  plaintiffs  recovered  the  con- 
sideration money  paid  for  a  bond  con* 
ditioned  to  pay  an  annuity,  until  the 
hop  duties  should  amount  to  a  certain 
sum  ;  such  event  not  having  happen- 
ed, and  nothing  having  been  paid  on 
account  of  the  annuity.  In  Aubert 
v.  IFalsk,  C.  B.M.  51  G.  3.  which 
was  an  action  to  recover  the  premium 
paid  on  a  war  policy,  brought  be/ore 
the  event  had  happened,  the  court 
took  a  full  view  of  all  the  cases  here 

'  cited ;  and  determined  that  the  plain- 
tiff was  entitled  to  recover,  upon  the 
distinction  taken  by  Bullerj  J.  in  the 
principal  case. 
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Vered  back.    That  m  cases  of  oppi'essiofly  nfben  paid,  for  in-      j  780. 
Mnce,  to  a  creditor  to  induce  him  to  s^  a  bankrapt's  certi-      t^^^ 
ficate^  or  upon  an  usurious  contract,  it  niajbe  recotered^  for> 
ili  6u<^  cases,  the  parties  are  not  in  pari  deticto  (a). 

fa)  Vide  Janes  v.  Barkley,  T.  21     v.  Bromla/i   ^-  ^r.  E.  176O.  infraj 
Seo,  3.  infra,  p.  €95.  Note  [3].  Smith    €96. 


Brown  againsi  RivEks;  isSnS'v. 

npHISwasan  action  of  assumpsit  brought  by  the  plaintiff  If  »!>«"•«?  ^•^^ 
•*•    as  payee  of  a  promissory  note,  drawn  by  the  defendant,  chlrged  bytti 
for  ^45,  bearing  date  the  1st  of  November y  1777,  and  pay-  inwivcnt  act 
abU  to  die  plaintiff,  or  his  order,  twelve  mondis  after  date.  l^Jd^Jl^vm,'*^ 
The  plaintiff  had  pledged  his  note  with  one  Crowe,  for  £20.  a  promissory 
In  N&cember,  1777,  the  plaintiff  was  arrested  and  imprisoned,  ^^' gT 
and,  in  June,  1778,  was  discharged  under  the  insolvent  act  foie  his  impri- 
of  18  Geo.  «.  c.  52.     This  note  was  not  inserted  in  the  sche-  J^"«^Vfto^Sf 
Aile  of  his  effects  delivered  in  at  the  time  of  his  discharge  (a),  dtscimrge,  and 
There  was  an  indorsement  on  it  by  the  plaintiff  in  favour  of  i^**|!5JeJ*n^ 
Crowe,  and  some  dispute  arose  between  the  coinfsel,  whether  gch«dttte,  ht 
Hm  indorsement  was  made  prior  or  subsequent  to  the  inipri-  »**»**  ^^^^  ^^^ 
sonment,  but  it  was  admitted  that  the  note  was  pledged  before  ^tee  f^  hitf 
the  imprisomient.     The  declaration  stated  the  insolvency  of  u«ignees« 
the  piauitiffi  his  discharge,  and  diat  the  note  not  being  paid 
when  it  became  due,  he  had,  after  his  discharge,  redeemed  it 
from  Crowe,     llie  cause  was  tried  before  Lord   Ma  Nik* 
FiBLD,  at  the  Sittings  after  last  Trinity  Term,  and  a  verdict 
fousd  for  the  plaintiff^  with  damages  to  the  full  iamoiint  of  the 
note. 

Ob  Wednesday,  the  8th  of  Ndvember,  Morgan  obtained  a 
rule  to  shew  cause,  why  the  verdict  should  not  be  ^t  aside, 
and  a  nonsuit  entered  \  andy  this  day,  the  case  was  argued,  by 
the  Attomey^Ctateral,  for  the  plaintiff^-  and  Dunfiing  and 
Morgan,  for  the  defendant. 

On  ttie  part  of  tlie  defendant,  it  was  contended,  that,  by 
tild  operation  of  the  statute,  |  14.  this  note  becanii^  vested  in 
the  clerk  of  the  peace,  and,  by  his  assignment,  in  the  as- 
signees ;  that  the  plaintiff  had  no  longer  any  interest  in  it,     [  473  ] 
anid  toold  not  maintain  the  action.- 

'  On  the  other  side,  it  was  said,  that  the  plnntiff  had  an 
interest  m  the  note,  to  die  amount  of  the  £90,  and  Hie  ac- 
tion conid  not  be  splits    He  could  not  sue  for  Aat  sum,  and 

thi; 

(aj  18Gfo.  2.c.52,§  12. 

Vot.il.  r 
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nSCX.  ^^6  assignees  for   die   balance.     Parties    kaving  different 

(„.,.,^^««j  portions  of  interest  in  a  note,  cannot  bri^  separate  actions. 

BtidwN  I^  plaintiff  was  entitled  to  recover  the  wholci  but  would 

against  be  a  trustee  for  his  creditors  as  to  the   balance  beyond  the 

RiVEKS.        -£20. 

Lord  Mansfield^ — As  between  the  plaintiff  and  defcn* 
riant  there  can  be  no  doubt.  The  plaintiff  must  recover  the 
whole,  and  pay  over,  what  exceeds  the  sum  he  has  advanced 
since  his  discharge,  to  his  assignees. 

The  rule  discharged. 


T«trimy,  Den,  Lessee  of  Taylor,  against  The  Earl 

*^''^""-  of  Abingdon. 

tJpon  an  ekpi  H^HE  lessor  of  the  plaintiff  having  recovered  a  judgment 
bound7o^diver  against  the  defendant,  sued  out  an  elegit  of  his  lands  in 

a  moiety  of  .each  the  couuty  of  Berks^  upon  which  an  inqubition  was  taken, 
S!?uid7am'  and  returned  by  the  sheriff;  and  this  ejectment  was  brought 
but  only  certain  to  obtain  possession  under  the  elegit.  The  cause  came  on 
SSdMiiV^  for  trial  before  Peer  VN,  Baron^  at  the  Summer  Assizes  for 
a  moiety  of  Uie  Berkshire f  on  Tuesday,  the  25th  of  Jidyy  1780,  and  the  in- 
^hoie.  quisition  being  produced,  it  appeared,  that  it  mentioned  by 

name  all  the  dimerent  farms  and  tenements  of  the  defendant  s 
estate  in  the  county  <5onsisted,  with  their  value,  the  number  of 
acres  in  each,  be  the  same  more  or  less,  the  tenants*  names, 
yearly  value  besides  reprizes,  aud  the  clear  yearly  amount  of 
the  whole ;  and  then,  repeating  the  names  of  a  certain  number 
of  them,  their  number  of  acres  more  or  less,  and  yearly 
amount,  it  found  that  those  particular  farms  and  tenements 
were  a  true  and  equal  moiety  of  all  the  said  lands  and  pre- 
mise)i<]f  the  defendant  in  the  county,  *^  which  moiety  of  the 
''  U^  lands  and  premises,  I,  the  said  sheriff,  on  the  day  of 
^<  Caking  this  inquisition,  have  canned  to  be  delivered  to  the 
''  lessor  of  the.plaintiff,  b^  tbe  price  and  extent  aforesaid^ 
*^  i^cJ*  Upon  the  production  of  this  inquisition,  Coxcper,  <m 
[  474  ]  the  part  of  Ae  dmndant,  objected,  that  the  elegit  had  not 
been  duly  executed,  and  diat  the  inquisition  was  void  on  die 
jfaoe  of  it,  for  Ibat  a  moie^  of  each  rarm  ought  to  have  been 
extended  and ddivered  tothe  lessor  of  die  plaintiff,  and  not  a 
certain  number  of  distinct  farms,  amounting,  in  value,  to  a 
m(»ety  of  the  whole.  Thb  objection  being  stated,  and  a 
passage  in  Gilbtrfs  Evidence  (a),  taken  from  Fentris(b), 
cited  in  support  of  it,  the  Judge,  and  counsel  on  bodi  sides, 
agieed  that  a  case  should  be  saved,  setting  forth  tlie  inquisi*^ 

tion^ 

» 

CaJ  54.  (hj  1  Vent.  259. 


\ 


\ 


IN  THE  TWENTY-FIRST  YEAR  OF  GEORGE  IH.  474 

tioiiy  in  order  to  take  the  opinioii  of  the  court;  subject  to       1780« 
which  opinion  a  verdict  was  found  for  the  plaintiff.  i^-^.^ 

Two  days  afterwards,  a  similar  cause,  between  the  same        D£|| 
parties,  came  <mi,  before  Buller,  Jiisiice,  at  Oxford^  and       against 
a  case  was  also  saved  in  that  cause,  which  was  to  abide  the  LordAsiKO^' 
decision  of  the  court  on  the  former.  poir^ 

Tills  day  the  question  was  argued,  by  Baldwin,  for  the 
plaintiflf,  and  Cowper,  for  the  defendant. 

Baidmn  contended,  that  the  method  in  which  the  writ  had 
been  executed,  and  the  inquisition  taken,  was  entirely  conso* 
nant  to  the  statute  of  13  Edw.  1  •  slot.  I.e.  1 8.  by  which  the 
process  by  e/eEit  was  introduced.  The  words  of  the  statute 
are,  '^  llie  £eriff  shall  deliver  to,  (the  plaihtiff,)  all  th« 
*^  chattels  of  the  debtor,  (save  only  his  oxen,  and  beasts  of 
''  his  plough,)  and  the  one  half  of  his  land,  until  the  debt  be 
"  levied,  upon  a  reasonaUe  price  or  extent.'^  There  is  nd* 
thing  in  these  words  tliat  imports  that  the  moiety  of  each  farm 
or  field  b  to  be  extended.  Their  natural  sense  is,  that  a 
moiety  in  value  shall  be  delivered.  The  words  of  the  writ 
pursue  exactly  those  of  the  statute  ;  and  all  the  precedents  in 
the  books  of  practice,  from  Rastall  to  Lillj/,  resemble  the 
ioqui^tioii  in  the  present  case  (c)*  In  some  instances  they  do 
not  even  mention  the  particular  lands.  In  Brookes  Abridge 
meniy  Title  Elegit  (d),  it  is  expressly  laid  down,  <'  1  hat,  if 
'^  tl^it  issue  against  one  who  hath  two  manors,  the  4ieriff 
^  may  deliver  one  of  the  manors  to  the  plaintiff,  in  the  name 
''  of  a  nioiety  of  the  whole,  and  is  not  bound  to  deliver  a 
f'  moie^  of  each  manor;  and  so  of  two  acres;  and  this 
^  seems  to  be  when  they  are  of  equal  value.*'  The  only  case 
to  be  found,  which  seems  to  warrant  the  doctrine  contended 
for  on  the  part  of  the  defendant,  is  that  of  Lord  Stamford  v. 
Nedkoffti  in  Lepinz(b).  .  The  report  of  that  case  by  Levinz  £  47S  } 
is  very  short  and  imperfect,  but  it  seems  to  be  the  same  which 
is  reported,  under  a  different  name,  viz.  Lord  Stamford  v. 
Hobart,  in  Siderfin  (c) ;  for  that  is  mentioned  as  of  the  same 
year  and.term ;  aind,  by  that  account  of  the  case,  it  appears, 
that  the  only  question  was  upon  a  suggestion  that  there,  had 
been  ajGdse  return  made  to  the  elegit,  and  on  the  manner  in 
which  the  defendant  could  get  rid  of  it.    It  is  true,  that,  in  a  * 

variety  of  cases,  it  is  laid  down,  that,  upon  an  elegit,  the 
sheriff  must  set  out  the  moiety  delivered,  by  metes  and  bounds. 
Thus  in  Pullen  v.  Birkbeak,  reported  in  Carthew  (d),  Lord 

Holt 

• 

(cj  RttMt.  262.   Clift.  S77.  883.  1  Lto.  l60. 

rmmsk.   Judgments  1.  \7.  33.  Lt7/jf  (c)  B.  R.  H.  \6  Sf  17  Car.  2.  I  Sid. 

674.  23S. 

(d)  PL  14.  lit  Edw.  4.  2.  (</)   B.  R.  T.  10  WUl.  3.  Carth. 

(b)^  B.  R.  H.  16  Sf  17  Car.  2.  453^ 

•    F8 
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Holi  ujB,  '<  Ify  tipon  an  elegit,  the  sheriflf  delivereth  amoiet)^ 
*^  of  a  house  without  metes  and  bounds,  such  return  b  ill. 
In  that  supposed  ease,  as.  there  are  not  two  houses  of  eqiuil 
value,  certain  part  or  rooms,  equal  in  value  to  a  moiety,  miisi 
be  set  oat ;  but  the  reason  given  by  Holt,  viz.  that  the  letiarii 
is  ill  for  the  uncertatTity,  shews  that  the  only  object  of  th# 
meies  and  bounds  is  to  ascertain  and  distinguish  the  parts  ex- 
tended and  delivered  in  execution.  There  is  a  case  in  Hui^ 
ton{e),  to  the  same  purpose.  But  there  is  no  decision,  nor 
dictum,  except  the  case  in  Levinz,  which  authorizes  the 
opinion  that  a  moiety  of  each  particular  field,  or  farm, 
must  be  extended,  llie  great  inconvenience  which  would 
attend  such  %  nuethod  of  executing  die  writ  i»  extremely  ob^ 
▼ious. 

Cowper  relied  on  the  case  in  Letinz^  as  directly  in  point ; 
aMl  insisted,  that  the  plain  interpretation  of  the  words  of  th6 
siatute  were  in  his  favour. 

l/>rd  Mansfield  having  asked  him,  what  he  said  to  the 
precedents*  he  answered,  tluit  he  conceived  tfiey  were  no* 
authority  [1];  and,  besides,  that  they  differed  from  oiift 
another. 

liOfd  MANSFiKLt),-^Mr.  Baldwh,  yoo  need  not  reply: 
the  reason  of  the  thing  is  strongly  wtdi  the  practice^  and  is 
your  favour. 

ButLEft,  IvsticCy^^Thtre  are  many  other  cases,  besides 
what  have  been  cited,  which  shew  that  the  inquisition  and 
.  return  are  good,  although  Separate  lands  have  been  extended, 
provided  it  does  not  appear  that  diey  amount  in  value  to 
more  thaiva  moiety  of  the  whole;  1  SalJe.  56$.  1  Sid.9\^ 
Cro.  Car.  319*  M>*.  Cowpet^n  argument  goea  not  only  ta 
every  farm,  but  to  every  close  and  field.  In  short,  tfie  writ 
cauld  not  be  executed  according  to  his  idea,  but  l^  delivef^ 
mg  an  tmdivided  moiety.  Yet  mdst  clearly  that  is  not  the 
meaning  of  the  statute,  for  it  is  agreec)  the  moiety  extended 
Mist  be  set  out  by  metes  and  bounds[\\  I  tajcethe  mean^ 
11^  to  be,  a  moiety  in  value ;  which  is  ascertained  by  die 

The  Postea  to  be  delivered  to  the  plaintiflF. 


(e)  Iff. 

[1]  In  the  case  oiBuckUy  v.  Rice 
Thomas,  upon  a  demurrer,  an  entfyxn 
the  old  book  of  entries  is  cited,  and 
relied  on,  by  Brooke^  Ch.  J.  and 
Saunders,  J.  as  aii  authority  to  shew 
Che  proper  foi^m  of  declaring  in  an 
action  for  a  false  return,  under  23  H, 
6.0. 15.  Plowd.  118.  126.  129. 

[1]  "  L'execution  per  force  d'un 
"  elegit  serra  fait  del  moyety  ^'  metas 
"  ttboundas,  and  ncmi, pcrnUe^per 


"  tout:*  Dolt.  135.  cites  31  Ass.  but 
I  cd.n  find  no  sUch  passage  in  the  Book 
of  Assize.  The  case  «  1  Vent.  259- 
{supraj  p.  474.  Note  (6), )  which  is 
referred  to  by  Gilbert,  was  not  cited 
upon  the  argument.  There  was  no 
decision  in  that  case,  the  court  difier* 
ing  in  opinion  ;  and  the  only  question 
was,  whethet  the  return  codld  be 
quashed  Mpon  motion,  it  not  appear-^ 
ing  that  possession  had  been  delivered 
by  metes  and  bounds^ 
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Jeffery  against  White.  Ju'tl 


'T'RESPASS  for  taking  cattle;    Plea,  That  they  were  If  oyer  is  ^nt* 
-^    taken  dami^e  feasant ;  RepKcation,  a  right  of  comioon ;  Stnt^^ftttrr?* 
RgoindeTy  stating,  by  way  of  inducement,  part  of  a  private'  su^Uutfi 
act  of  parliaanent  for  inclosing  the  common,  and  an  allots  STwhrw!^ 
menty  by  the  commissioners,  of  the  locm  in  quo  to  the  de-  notkUMto. 
liandMity  and  traversing  the  right  of  common ;  Oyer  prayed  S^^hSTtt&* 
of  the  act,  and  granted;  the  whole  act  set  forth;  and  then,  by  eatiUidio 
Demurrer  to  the  rejouader ;  and  cause  assigned,  that  it  was  |*''^J5!/^?**' 
not  shewn  by  the  rejoinder  that  the  allotment  bad  been  mad«  part  9I  bund* 
according  to  the  directions  of  the  act  as  set  forth ;  Joinder  m  vmaiy'«pii». 
demurrer. 

Bower,  for  the  plaintiff.— Xawre^e)  for  the  de^dant. 

For  the  defendant,  it  was  argued,  that  a  party  is  not  tior 
titled  to  ot/er  of  acts  of  parliament,  and  that  it  cannot  he 
granted,  l>ecause  they  are  not  in  the  power  of  the  court; 
•nd,  for  a  similar  reason,  the  party  who  relies  upon  them, 
cannot  make  profert^  because  he  has  them  not  to  produce. 
That  ilie  |dainm  ought  to  have  pleaded  the  record  of 
die  tct^  JO  a  iur^ejoinder,  and  thereby  have  given  ifae  de*  [  47f  } 
£ndant  9n  opportunity  to  take  issue  upon  it.  That  by  the 
Ijlaintiff 's  setting  it  forth  upon  the  oyer,  and  tltea  d^muw 
ring,  the  defendant  was  precluded  from  that  advanlagie,  and 
the  plaintiff  miabled  to  atat»  it  in  whatever  manner  he 
pleased.  That  the  court,  therefore,  ought  to  consider  die 
lysr  and  recital  of  the  act,  ^  a  mere  nullity;  9od  that| 
fipoQ  what  wpeared  in  the  defendant's  rejoinder,  diA'allol* 
«cnt  viras  regolar,  and  therefore  the  defence  was  siid^ient. 

Bower  admitted,  that  oyer  could  not  he  compelled  of  an 
act  of  parliament  [<^] ;  but  insisted,  that,  as  it  koA  been  in 
fed  granted,  the  party  who  had  demanded  it  was  entitled  to 
consider  die  whole  of  what  was  set  forth  as  making  part  of  ^ 

his  adversary's  plea.    For  this  he  cited  6  Mod.  9,7.  1  Saund. 
316^  dI7.  a&dotbgrauthorkies.  ^ 

Judgment  for  the  plaintiff. 

[4>]  Nor  of  a  record,  as  letters    Jptery,  fi.£.  H.  96  Geo.  3.  1  Temim 
patent  inrolled  in  Cianctry.    Rear,  v.    Acp.  149. 


I 
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Sd^fitJ?*^'      GooDRiGHTy  Lessee  of  Hare,  Widow,  against 

Cator  and  Others. 

^^JyS  bj?  TTHIS  was  an  ejectment  broi^  to  recover  the  possewiott 
BurrUgt  itttie-  ^  of  certain  lands  in  the  county  ,of  Kent.  Upon  the  trial, 
S^'ie'rf  S'  *®  J^  found  a  special  verdict,  which  set  forth,  (as  far  as  \» 
ttctior^r  i\ft^     material  to  be  stated,)  as  follows  : 

WW  'Sd  w^S*       ^^^^  Lord  Bolingbroke  was  seised  in  fee,  (ifiter  alia,)  of 
power  to  the       the.  premises  mentioned  in  the  declaration :  Tliat,  by  inden<» 
***^'t^*th*^  ture  bearing  date  the  7th  of  September,  1757,  reciting,  (inter 
tnisteet,  to  i^    aiia,)  an  intended  marriage  between  him  and  Lady  Dia?ia 
y^jV «^  **«  "•»  Spencer,  in  consideratiou  of  such  intended  marriage,  and  for 
meat,  tnd  The     Other  Considerations  therein  mentioned,  his  Lordship  cove- 
••tuor  htvioK      Banted  with  Lord  Pembroke  and  Lord   Guilford,    parties 
£uae/orAtfo»ii  ^^^^^^»  ^.t,  in  six  mouths  after  the  solemmzation  of  the 
4/!^,  in  the  set-    marriage,  he  would  convey  to  the  use  of  /.  S.  and  W.  B,  also 
iwaSl^abie'^  parties  thereto,  certain  manors,  lands,  ^c.  therein  mentioned, 
quent  thereto,     for  90  years,  for  tlie  purpose  of  raising  a  certain  yearly  suns 
^  to**^hUie  ^^^  ^^  separate  use  of  Lady  Diana,  during  her  and  Lord 
consent  of  the      Bolingbroke^s  Joint  lives;  remainder  to  the  use  of  Lord  Bo* 
tomS^^^      /tng  Jroie  for  his  life,  without  impeachment  of  waste,  remahn 
esutegrasted      ^^^y  after  his  death,  to  trustees,  for  500  years,  without  im- 
Jkhuit^^^^ '     P**^"*^*  <^f  waste,  to  the  use  and  intent  diat  Lady  *  Diana 
BotocemJ^to  should  take  and  enjoy  a  certain  yearly  rent,  daring  her  life, 
b  ^*iert^*"***Sf  ^^^  ber Jointure,  and  upon  other  trusts ;  remaindet-,  after  thef 
a^dauselna'       determination  of  such  term,  to  the  first  and  other  sons  of  the 
^■e  to  ce.«nter  marriage,  in  strict  settlement,  widi  remainders  over ;  That  the 
inemof  rent       premises  in  qiiestion  were  part  of  those  contained  in  the  said 
•[  478  j     mdenture ;  That  in  the  same  month  of  September  1757»  the 
marriage  took  effect ;  That  by  indentures  of  lease  and  release, 
of  the  3d  and  4th  of  November,  1765,  in  pursuance  of  the' 
indenture  of  1757,  and  in  performance  of  the  covenants 
therein  contained.  Lord  Bolinsbroke  conveyed  to  die  said 
Lord  Pembroke  and  Lord  Guilford,  the  premises  in  the  deed 
of  1757  contamed,  upon  the  same  trusts,  and  for  the  same 
MSitB,  as  were  in  the  said  deed  mentioned,  with  a  power  to 
Lord  Bolingbroke,  during  his  life,  and  the  trustees  dtu-ing 
the  minority  of  the  children  of  the  marriage,  to  grant  leases 
for  three  lives,  or  for  thirty-one  years,  (subject  to  certain 
restrictions,  and  soUmnities  particularly  set  forth;)  That,  in 
the  said  release  of  the  4tfa  oirhvember,  1765,  viras  contained  a 
pmviso  of  the  tenor  following,  viz.  ^*  That  if  at  any  time 
^  during  the  life  of  the  said  Lord  Bolingbroke  it  should  be 
**  thoi9|pt  convenient  by  him,  and  the  trustees,  or  tiie  sur- 
'^  vivors,  or  survivor,  aild  dif  heirs  of  such  survivor,  to  sell, 

*'  dispose 
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dispcMie  of^  or  exchange,  all,  or  any  part  of  the  said  settled       1 780; 
estates,  and  lay  out  the  money  arising  therefrom  in  the       ^^^ 
purchase  of  others  to  be  settled  to  the  same  uses^  it  should  Goodright 
"  be  lawful  for  Lord  i{o/i/ig6roA*«,  notwithstanding  the  said        against 
**  uses  and  limitations,  widi  the  consent  of  the  trustees,  by  any       Cator. 
'*  deed  or  deeds,  with  or  without  power  of  revocation,  to  be 
**  sealed  and  delivered  by  him,  and  the  trustees,  in  the  pre- 
*'  sence  of  two  or  more  witnesses,  to  revoke,  determine, 
**  annul,  and  make  void,  all  and  every  tlie  uses,  estates, 
'*  trusts,  and  liniitatiohs,  pozvers,  provisoes,  authorities,  and 
**  agreements,  therein  before  limited,  declared,  created  and 
**  contained,  of  and  concerning  the  premises  so  to  be  sold, 
**  disposed  of,  or  exchanged,  and  by  the  same,  or  any  other 
'^  deed  or  writipg,  to  be  sealed,  and  with  such  consent  as  * 
^'  aforesaid,  to  limit  the  same  premises,  or  any  of  them,' 
'^  whereof  the  uses  should  be  so  revoked,  to  the  said  trustees, 
'^  upon  trust,  that  they,  with  the  consent  and  approbation  of 
''  Ixnrd  Bolingbroke,  signified  by  a  deed  under  his  hand  and 
^  seal,  should  absolutely  sell  and  convey  the  same  to  any 
"  purchaser,  or  purchasers,  his  or  their  heirs,  executors,  or 
^  administrators,  or  shbuld  limit  any  such  new  uses,  or  trusts 
''  of  the  same,  as  should  be  requbite  for  eifcctiiig  such  sale,       [  479  ] 
''  disposition,  or  exchange,    and  that,  on   payment  of  tlie 
'^  purchase-money,  it  should  be  lawful  for  the  trustees  to 
*'  sign  receipts  for  tlie  same,  which  should  be  sufficient  dis- 
**  charges  to  the  purchaser,  or  purchasers,    and  that  when 
^  aay  of  the  said  premises  should  be  sold,  for  a  valuable 
**  consideration  in  money,  and  such  receipt  should  be  given, 
''  and  also  M'hen  any  of  them  should  be  sold,  disposed  of,  or 
''  exchanged  for,  or  in  lieu  of  any  other  manors,  S>fc.  and  the 
^'  fee-simple  of  such  last-mentioned  manors  slioVdd  be  vested 
'^  in  the  said  trustees,  all  and  every  the  premises,  so  sold, 
'^  disposed  of,  or  conveyed  in  exchange,  should  be,  and  re- 
*'  roam    for  ever,   thenceforth  freed,   and  absolutely   dis" 
**  charged  from  all  the  uses,  estates,  trusts,   declarations, 
'*  posters,  provisoes,   and  agreements,  in  and  by  the  said 
'^  indenture  of  release  limited  and  declared  concerning  the 
*'  same,  and  then,  and  from  thenceforth,  these  presents,  and 
**  the  grant  and  release  hereinbefore  contained,  and  hereby 
'^  made,  shall  be  and  enure,  as  to  so  much  of  the  same  pre- 
*^  mises  as  shall  be  so  respectively  sold,  disposed  of,  or  con- 
^^  veyed  in  exchange,  to  the  only  use  or  behoof  of  such 
''  purchaser  or  purchasers,  or  of  such  other  person  or  per- 
^'  sons  to  whom  the  same  shall  be  respectively  sold,  disposed 
^  of,  or  conveyed,  and  of  his,  her,  or  their  heirs  and  assigns, 
**  smbfed  only  to  such  leases,  as  before  such  sale  or  exchange ' 
"  shall  have   been  made  therecf^  pursuant  to  the  powers  ^ 

"  hereinbefore  contained;*'  That  on  tlie  24th  of  July,  1770,  ^ 

by  an  fbdanture  between  Lord  Bolingbroke  and  Margaret 

F  4  Hare^ 
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1780        -B^^^i  widow,  (die  lessor  of  the  plaintiff^)  reciting  that  hit 

^^^^^^      liord^ip  had  executed  a  bond  to  the  lessor  of  the  plaintiff^ 

GooDRiOHT  ^'^^^^Q^^  ^^^  ^  payment  of  an  annuity  <^  <£500  duripg 

acainst       ^  ^^^^  ^y  V^^^^^^^J  paynoents,  and  that  he  bad  agreed  ta 

Catob.       s^ure  the  said  aniuiity  upon  certain  estates^  and  that  ihe^ 

should  hp  (Conveyed  to  her  for  that  purpose^  it  was  witnessed 

that^  in  pureuance  of  such  agreement,  and  in  consideration- 

of  £S000  paid  to  him,  for  the  purchase  of  tjie  said  annuity^ 

he  granted,  bargabed,  sold,  and  demised,  to  the  said  Mar* 

garet  Uctre,  (inter  alia,)  certain  estates  at  Beck^hamy  in 

Aent,  which  estates  were  the  premises  mentioned  in  the  de« 

claradon,  and  part  of  those' contained  in  the  deed  of  1757,  to* 

have  ^d  to  hold  the  same  for  99  years,  if  he  should  so  long 

live,  subject  to  a  pepper-com  rent,  if  demanded ;  That,  by 

the  same  indent^re,  he  covenanted,  that  be  then  stood  law* 

fully  seised  of  an  estate  for  his  life  in  the  premises ;  That,  by 

the  said  indenture,  it  was  provided,  declared,  and  agreed, 

that  the  said  premises  were  so  demised  to  the  said  Margq^ei 

[  480  ]       Hare,  upon  an  agreement,  and  to  tlie  intent,  that  fixe  shK>uld 

Ijsase  back  the  same  to  him,  and  his  assigns,  for  QS  years  and 

1 1  months,  if  he  should  so  long  Uve,  under  the  rent  of  £5tiO 

per  annum :  That  an  indenture  of  re-demise,  bearing  date  the 

25  th  of  July  J  1770,  in  pursuance  of  die  above  agreement, 

for  the  said  term  of  98  years  and  1 1  mouths,  if  liord  BUing^ 

broke  should  so  long  live,  was  made  by  Margaret  Hare  to 

him,  subject  to  the  rent  of  £bQO  per  annum^  payable  quart 

^  terlyy  and  that  such  last-oientioQed  indenture  contained  a 

Eroviso,  that,  if  the  said  yearly  rent  of  £ 500  should  be  be- 
ind,  or  unpaid,  in  part,  or  ia  all,  by  the  space  of  38  days, 
after  any  of  the  quarterly  days  of  payment,  althomh  no  de* 
mand  thereof  shoufd  be  lawfully  fnade,  it  should  be  lawful 
for  the  said  Margaret  Hare  to  ret-enter ;  That  memorials  of 
the  said  indentures  of  the  24th  and  25th  of  July,  1770,  were 
I  duly  inrolled  in  Chancery,  before  the  commencement  of  the 
action,  in  pursuance  of  the  statute  of  17  Geo.  3.  c,  26 ;  That, 
by  an  act  of  the  8th  of  Geo.  3.  the  marriage  between  Lord 
Bolingbroke  and  L^y  Diana  was  dissolved,  and  it  was 
enacted  that  she  9hould,  during  her  life,  receive  «£800  a  year' 
out  of  the  premises  contained  in  the  deeds  of  1757  and  1765, 
with  power  of  distress  and  entry,  to  secure  the  payment 
thereof,  and  that  the  yearly  sum  for  her  separate  use,  and  also 
the  jointure  settled  pn  her,  as  aforesaid,  should  cease  and  be 
void;  That,  by  hidenture  of  the  20di  of  October,  177 S,  be- 
tween Lord  Bolingbroht  and  th^  trustees  in  the  deed  of  die 
4tfa.  of  November,  \7^,  reciting  that  deed,  and  the  power 
of  revocation  above  set  forth,  and  that  it  was  thought  coove- 
ment  by  Lord  Bolingbroke,  and  the  trustees,  to  sell  the  estates 
therem  mentioned,  (being  the  same  with  those  granted  and 
copve^ed  by  tb^  said  deed  of  the  4tb  of  tfovenUftr,  1765A 

and 
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tmi  to  Ifty  out  tli«  motties  arising  bom  die  tale  Aaseot,  b      ]  TgQ. 
x>Ciier  hmd»,  to  beaettted  to  the sametiaca^  and  mfa^ct  to  the      Wn^v-iij 
same  powers,  provisoes,  ifc.  the  said  Lord  B^lingbrokt,  hy  GooDRioat 
virtMe  and  in  pursuance  of  the  power  to  him  given  bj  the  said       against 
deed  of  the  4tb  of  No9$mbery  )i765y  and  in  execution  thereof,      Cato&« 
did,  wilb  the  consent  and  approbatiod  of  the  said  trustees, 
limit  and  appoint  ali  tlie  said  estates,  to  the  use  of  the  said 
trustees,  upon  trust,  and  to  the  intent  thai  diey,  with  the  con- 
sent of  Lord  Bolinghtokej  should  sell  and  convey  the  same 
to  any  purchaser  or  purchasers,  and  should  limit,  craate,  Sfc, 
soch  new  trusts,  of  and  concerning  the  same,  at  sbosihi  be  ne- 
cessary' for  executing  and  effectii^  such  sale ;  Tliat  Ae  de« 
ftndant  contracted  with  Lord  Bolingbroke  for  the  absekita      [  481  ] 
purchaae  of  the  said  estates,  free  firom  incumbrance,  (esctfit 
as  in  Ae  said  indenture  of  release,  hereinafter  mentionad,  of 
Ibe  9M  of  October y  IIJS,  is  excepted,)  for  the  price  o# 
^19^688 ;  That,  for  conveying  the  same  to  the  defendant; 
the  trustees  and  Lord  BoHngbrokef  on  the  £  1st  of  Octobeiff 
I779>  for  the  consideration  merein  mentioned,  bargained  end 
add  riie  said  estates,  (the  same  including  the  premises  in  the 
declaration  menhf>nedj)  to  the  defendant,  to  have  and  to  hold 
die  aame  for  a  year,  subject  to  a  pepper-corn  rent,  if  de*"^ 
nanded,  to  the  intent  that  a  release  of  llie  same,  in  feey 
sught  be  granted  to  him;  That,  accordingly,  hy  indenture 
of  release  of  the  9i2d  of  October p  1773 ;  recidog  the  release 
of  1765,  the  deed  of  1757,  die  deed  of  die  fiOth  of  October, 
1773,  and  the  contract  wiA  the  defendant;  the  said  trustees,        1 
with  the  consent  and  approbation  of  Lord  BoUn^rokey  re« 
leased  to  the  defeijdant,  all  the  said  estates,  ^c.  m  the  deed 
of  tile  20th  of  October  specified,  to  the  use  of  him  and  his 
faehrs  for  ever ;  That  the  s^d  last«meutioned  indenture  waa 
duly  executed,  according  io  the  tenor  of  the  power  of  revo^ 
cation  and  sale,  in  the  deed  0/*  the  4th  of  November,  1765  ; 
That  the  premises  in  the  declaration  mentioned  were  part  of 
those  $0  released  to  the  defendant ;  That  the  indenture  of  die 
84th  and  ^th  of  Juljf,  1 770,  were  not,  nor  was  either  of 
them,  nor  any  incumbrance  created  by  them,  or  either  of 
them,  excepted,  or  mentioned  by  the  indenture  of  release,  of 
the  £2d  of  October,    1773;  Tltot  Lord  Bolingbroke,   by 
virtue  of  the  said  indentures  of  the  Sd  and  4th  of  November, 
1765,  nkis  tenant  for  life,  ami  in  the  actual  possession  and 
receipt  of  the  rents  and  profits  of  the  premises  in  die  declara- 
tion mentioned,  at  die  time  of  the  execution  of  the  deeds  of 
die94lh  and  ^5di  of  July,  1770;  That  die  defendant,  at 
the  tine  of  his  contract  for  die  ^foresaid  purchase,  and  of 
makiog  the  indentures  of*the  2l9t  and  d2d  or  October,  177^, 
had  due  notice  of  the  indentiires  of  the  £4th  and  25th  of 
July,  1770,  and  of  the  yearly  rent,  or  annuity,  therein  men- 
tioned ;  That  the  defencbnt^  apd  certain  odier  persons,  were, 

at 
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1 780.      ^\  ^  ^ii>^  of  bringing  the  ejectment^  and  at  the  time  of  the: 
1^,^^^       trial;  in  poasession  of  the  premises  in  the  declaration  spe-. 
GooDRiOHT  ciiied;  Tliat  a  quarterly  payment  of  the  annuity  had  been^ 
against       simI  still  nvas,  in  arrear,  for  28  dmfs;  And  that  on  the  14th 
Cator.       of  Jtine,  ^c.  (subsequent  to  the  exfHration  of  the   18  days,) 
the  lessor  of  the  plauitiff  demised  to  the  plaintiff;  That^  by 
virtue  of  such  demise,  he  entered,  Sfc. 
{  482  ]  Tilm  special  verdict  was  argued,  on  Tuesday y  the  21st  of 

Novimber,  by  Morgan,  for  the  plaintiff^  and  Rous,  for  the 
defendant. 

Morgan  said,  he  supposed  it  would  be  contended,  on  the 
odier  side, — 1.  That  the  revocation  of  the  uses  of  the  release 
of  1765^  by  that  of  the  20th  of  October,  1773,  had  made 
void  the  d^aise  to  the  /lessor  of  the  plaintiff.  In  answer  to 
this,  it  ousht  to  be  considered,  what  the  powers  incident  to  a 
tenaot  for  life  are,  and  how  far  those  powers  were  restrained^ 
or  narrowed,  in  this  particular  instance,  by  any  thing  con* 
tamed  in  the  release  of  1765.  Tlie  special  verdict  expressly 
finds,  that  Lord  Bolingbroke  was  tenant  for  life.  Now,  that 
a  tenant  for  life  may  grant  any  interest  for  years  determinable  -. 
with  his  own  life,  without  incurring  a  forfeiture,  is  clearly 
settled  by  the  authorities  cited  in  2  Bacons  Abr.  279.  viz. 
^  Co.  45.  and  Co.  Liti.  233.  Then,  as  to  the  effect  of  tlie 
leasing  power,  and  of  the  power  of  revocation,  in  tlie  release 
of  1765 ;  the^rs^  am  only  regard  such  acts  as  Lord  Boline^ 
broke  was  thereby  authorized  to  do,  which  mi^ht  affect  the  • 
interest  of  those  m  remainder,  after  the  detenmnation  of  his 
estate  for  life.  It  cannot  affect  the  powers  incident  to  his 
estate  for  life.  To  have  restrained  him  in  that  respect,  would 
have  been  repugnant  to  the  very  nature  of  the  interest  granted 
to  him.  But  the  demise  to  Mrs.  Hare  was  not  an  act  wliich 
could  affect  the  reversion ;  and  it  hath  nothing  whatever  to  do 
with  the  leasing  power,  nor  was  it  at  all  necessary  that  it . 
should  be  made  under  any  of  the  restrictions  required  thereby. 
With  respect  to  the  power  of  revocation  in  the  release  of 
1765,  that  could  only  extend  to  such  estates  as  should  exist 
in  Lord  Bolingbroke,  and  the  trustees,  at  tlie  time  of  execut- 
ing the  deed  of  revocation.  It  could  not  possibly  enable  the 
tenant  for  life  to  annul  acts  done  by  himself,  and  which,  under 
that  very  deed  ^vliicb  created  the  power  of  revocation,  he  had 
a  power  to  do.  Besides,  it  does  not  appear  that  Mrs.  Hare 
was  acquainted  with  the  power  of  revocation,  and,  therefore, 
die  is  to  be  considered  as  a  purchaser  for  valuable  conside- 
ration, without  notice.  The  defendant,  on  the  contrary, 
bought  the  estate  with  full  knowledge  of  this  incumbrance, 
and,  therefore,  took  it  subject  to'*tbe  charge. — But,  2.  It 
will  be  contended,  that  this  is  an  action  brought  by  the  lessor , 
of  the  plaintiff,  as  landlord,  against  the  defendant,  as  tenant^ . 
and  that  the  circumstances  are  not  such  as  entitle  her^  under 

the 
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the  statute  of  4  Geo^  2.  c.28.  ^2.  to  fariiqr  *aii  ejectment       1780. 
without  re-entry  or  demand.    But  it  must  be  coBiideredy  that      ^.^-y-^ 
an  entry  by  the  plaintiff  is  found  by  the  verdict^  and  ind^  GooDRioex 
the  defendant  could  not  have  obtained  a  special  verdict,  with-      against 
out  confessing  lease^  entry,  and  ouster.    As  to  actual  entry,  .   Cator. 
it  has  been  solemnly  determined  in  the  Common  Pleas,  while     *[  483  ] 
WiLLES,  Chief  Justice,  presided  in  that  court,  that  it  is  only 
necessary  in  the  single  case  of  avoiding  a  fine  [1]. 

Rous,  for  the  defendant, — 1 .  Denied  that  any  such  general 
rule  bad  been  laid  down  as  had  been  just  mentioned.  He 
contended,  that  it  was  clear,  from  the  wordii^  of  the  statute 
of  4  Geo»2.  c,  28.  §  2.  ihsit  demand,  and  actual  re-entry,  in 
tf//  co^es  between  landlord  and  tenant,  are  only  to  be  dis- 
pensed with,  where  there  '^  half  a  year's  rent  in  arrear,  and 
no  sufficient  distress  to  be  found  on  the  premises.  Here 
only  a  quarters  rent  is  stated  to  have  been  in  arrear,  and,  as 
it  is  not  found  that  there  was  not  sufficient  distress,  the  court, 
according  to  all  the  rules  of  construing  special  verdicts,  must 
imply  that  there  was. — 2.  It  is  clear  that  Mrs.  Hare  knew 
Lord  Bo/ingbroke  was  only  tenant  for  life,  as  she  took  her 
annuity  for  his  life,  not  for  her  own.  It  must,  therefore,  be 
presumed,  that  she  had  recourse  to  the  settlement  creating 
his  estate  for  life,  and,  if  so,  she  must  have  known  of  the 
power  of  revocation,  and  therefore  took  the  conveyance, 
knowing,  if  he  should  execute  the  power,  that  she  would  be 
reduced  to  the  security  of  his  bond.  It  is  true,  Cator  was 
acquainted  with  the  conveyance  to  Mrs.  Hare,  but,  as  he 
was  advised  that  it  did  not  bind  the  estate  after  the  revoca* 
tion,  and  he  gave  the  full  value,  his  conscience  is  not  affected^; 
If  be  had  looked  to  the  value  of  her  incumbrance,  which 
is  stated  to  be  ^300Q,  and  had  deducted  that  fipom  the  full 
price,  it  would  have  been  a  fraud  upon  the  trustees*  At  any 
rate,  how  far  he  shall  be  iiffectea  by  the  notice  of  Mrs. 
//are's  grant,  is  for  the  consideration  of  a  court  of  e9f<%.  The 
legal  estate  must  depend  on  tb^  construction  of  the  settlement 
wl765,    A  tenant  for  life  who  has  only  a  qualified  or  defea* 

sible 

[l]  The  case  here  alluded  to,  the  to  be  that  oi  Jenkm  v.Prickard^  CX'B. 
name  of  which  was  not  rrcoUocted,  at  M.  30  Geo.  2.  cited  in  Law  of  N.  Pr. 
the  time,  by  any  one  at  the  bar,  seems    ed.  1775,  p.  103  [f  1]. 


[f  l]  The  case  of  Jenkin  v.  Pri-  which  there  is  now  a  full  and  learneil 

chard,  which  is  reported  in  2  Wilson,  report,  Willcs^  177.     It  was  there  ex- 

45,  decides  only,  that  to  avoid  a  fine  pressly  ruled,  and  on  gre^  considers- 

at  common  law  without  proclama-  tion»  that  actual  entry  was  equally 

tions,  no  actual  entry  is  necessary,  necessar}^  to  avoid  a  fiue  at  common 

I  conclude  the  case  alluded  to,  was  law. 
Tapner  i.  Pcckham  v.  Mtrlatt-,   of 
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1780.      sible  interest^  cannot  alien  tke  estate,  for  his  own  life,  c&-> 
v^^^^^      charged  from  the  qualifications  which  affected  it  in  his  hands; 
GooDRiOHT  ^"^  Lord  Bolingbroke's  estate  for  life  wns  nualifieeljvaid  sal>- 
against      j^^  ^o  ^^^  operations  and  consequences  of  the  power  of  re- 
Cator.      vocation.     Tlie  interest  of  the  trustees,  and  all  the  clauses 
and  powers  of  the  settlement,  having  been  created  in  conse- 
[  484  ]      quence  of  a  marriage  contract,  were  for  valuable  considera- 
tion.    In  the  power  of  revocation,  the  only  exception  is 
with  regard  to  leases  made  pursuant  to  the  leasing  power.     Is 
it  not,  therefore,  the  obvious  construction,  Aat  all  other  m* 
curobrances,  not  made  pursuant  to  that  power,  were  to  be 
affected  by  the  revocation  ? 

Morgariy  in  reply,  observed,  that  this  action  was  broueht 
on  the  express  contract  between  die  parties,  by  which  Airs. 
Hare  was  entitled  to  enter,  if  any  payment  should  be  in 
arrear  for  28  days,  not  under  the  statute  of  Geo.  2.  As  to 
the  other  point,  he  said  that  the  demise  by  Lord  Boling^ 
broke  to  Mrs.  Hare  ought  to  be  considered  lA  a  relinquish- 
ment, pro  tantOi  of  his  power  of  revocation ;  and  it  would 
be  a  ^ross  absurdity,  if,  after  he  bad  received  <£dOOO,  on  the 
security  of  hb  life  estate,  he  could  re-instate  himself  by  an 
act  of  his  own,  and  entirely  relieve  the  estate  from  that  in* 
cumbrance. 

Lord  MAivaFiCLD, — ^The  defendant  in  this  cause  has 
tnmed  the  lessor  of  the  plaintW  twiee  rotmd,  upon  former 
occasions,  by  objections  in  point  of  form  [1].  It  would  be 
fery  unfiMrtunate;  if  he  were  to  fucceed  a  third  time  in  a 
similar  attempt. — As  to  die  second  point,  was  an  itdual  entry 
necessary  in  this  case?  I  have  always  taken  die  distinction  to 
be,  that,  where  entry  is  necessary  to  compile  the  landlord* s 
title  J  (as  when  a  power  to  r6-enter  is  reserved  to  him  in  case 
of  notHpayment  of  rent,)  there,  the  confession  of  lease,  en* 
try,  and  ouster;  is  sufficient ;  but  that  where  it  is  requisite'  in 
Older  to  rebut  the  drfendants  tkle^  actual  entry  must  be 
made.  This  is  the  case  when  a  fine  is  to  be  avoided.  In 
die  caise  of  fhfittei^  t:  Fariescue,  which  was  much  argued, 

bodi 


fl]  The  lessor  of  the  plaintiff  had 
first  brought  covenant  a^inst  the  de- 
fendant, as  assignee  of  the  estate,  right, 
title,  SfC.  granted  by  her  to  Lord  £o- 
linghroke;  the  defendant  pleaded,  that 
Iftie  estate,  right,  title,  S^c.  of  Lord 
Botmgkfpke^  in  th^  premises  demised 
by  her  to  ^rd  Bolimgbrokit  did  not 
come  to  him  by  assignment :  And  on 
the  trial  it  appeared  that,  besides  the 
estate  in  Kentf  Lord  Bolingbroke  had  de* 
mised  to  her,  and  that  she  had  re-de- 


mised, a  Ikrin  in  Surrj!,  which  farm  was 
Aot  sold  tq  the  defendant ;  ax\d  a  case 
being  reserved,  and  the  question  ar* 
gued,  (as  stated  supra,  p.  184.  Note 
[21],)  it  was  held,  that  lie  could  not 
be  sued  as  assignee.  Afterwards,  an 
ejectment  was  brought,  but  the  \e%%(u 
of  the  plaintiff  having  neglected  to  inm 
roll  the  annuity,  .  according  ^to  IJ 
Geo.  3.  e.  26.  she  was  nonsuited  also 
in  that  action. 
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both  here,  Md  m  the  Hoase  of  Lohit  (d),  I  find  the  counsel      1 780 
could  not  state  another  instance^  where  aetwil  entry  must  be        ^       * 
made.    The  clause  of  the  statute*  of  Geo.^.  is  very  con-  GooDRiofff 
fosed,  but  I  think  it  meant  only  to  provide  a  remedy  in  cases      ai^atnst 
of  vacant  possession,  althougii  other  matters  are  dirown  in.      Cator* 
My  present  opinion  is,  that  actual  entry  was  not  necessary  iii    •(   435  ] 
this  case.     Thatj  sui^,  could  never  be  the  intention  of  the 
pardesy  where  the  right  of  re-entry  is  expressly  reserved,  if  a 
fuarter^s  rent  shall  be  in  arrear  for  28  days. — ^With  regard 
|o  thejlrst  point,  I  cannot  frame  a  doubt  upon  it.     Undoubt- 
edly Lord  Bolingbroke  had  a  right  to  do  what  he  did.     It  is 
a  right  which  arises  out  of  the  nature  of  his  estate.     The 
question  is,  Whedier  the  same  Lord  Bolingbroke  who  has 
made  this  demise,  for  a  valuable  consideration,  can  be  au^ 
diorized  to  revoke  it  under  any  power  in  any  settlement  ? 
for,  by  die  power,  the  revocation  must  be  executed  by  him* 
There  is  a  gross  fraud  attempted,  in  this  ease,  either  upon 
CatoTy  or  on  Mrs.  Hare.    If  Cator  did  not  know  of  the  in* 
cumbrance,  there  was  a  fraud  upon  him.     But  it  is  found 
diat  he  knew  of  it ;  and,  therefore,  the  fraud  was  upon  Mrs. 
Hare. — ^If  the  defendant's  counsel  can  find  any  ease  of  this 
sort,  where  actual  entry  has  been  held  necessary,  let  them 
mention  it  to  the  court. 
WiLLfis,  Justice,  of  the  same  opinion. 
AsH^iURST,  Justice,  of  the  same  opinion.     He  recoUected 
die  case  in  C  B,  alluded  to  by  Morgan^  and  also  a  ,case  of 
Jstlin  V.  Perkins,  in  this  fourt  to  the  same  effect. 

BuLLER,  Justice^ — I  am  entirely  of  the  same  opinion^ 
as  to  the  question  on  the  efiect  of  the  revocation.  Witk 
regard  to  the  other,  I  think  it  proper  it  should  be  enquired 
into. 

This  day,  Lord  Mansfield,  delivered  the  ultimate  opi- 
nion of  the  court,  as  follows : 

Lord  Mansfield, — We  have  looked  very  particularly 
into  the  cases  for  two  hundred  years  back,  and  we  find  a. 
great  deal  of  contrariety  on  the  question,  whether  an  actual 
entry  is  necessary,  in  order  to  maintain  an  ejectment,  on  a 
clause  of  re-entir,  for  non-payment  of  rent :  but,  in  the 
ttiost  distant  penod,  the  better  opinion  has  been,  that  it  is 
not.  This  was  Lord  Hale's  opinion,  and  is  mentioned  as 
such,  and  as  that  of  Lord  Chief  Justice  Scroggs,  by  Lord 
Holt,  in  the  case  of  Little  v.  Heaton  (a).  But  we  look 
upon  it  as  having  been  fully  settled,  in  1703,  by  the  opinion 
ei  all  the  judges,  upon  deliberation^  and  consideration  of  all 

the 

(a)  Law  of  N.  Pr.  ed,  1775,  p.  104.        {a)  1  An.  N.  Pr.  2  Ld.  Rafm.  750. 
Berrington  v.  Parkhurst,  B.R,H,li     I  Salk.  259-  S.  C.  Holt.  3$4. 
Geo.  2.  2  Str,  10S6.  «>•  Andr.  125. 
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1780.       the  cases,  that  actual  etitry  [f  2],  is  only  necessary  to  avoid 
w^i*v-j       a  fine  [1];*  and  so  the  practice  has  been  ever  since.     The 
GooDHiGHT  reason  of  the  thing  is  agreeable  to  the  practice,  for  it  is  ab* 
against       surd  to  entangle  men's  rights  in  nets  of  form  ;without  mean- 
ing ;  and  an  ejectment  being  a  mere  creature  of  the  court, 
framed  for  the  purpose  of  bringing  the  right  to  an  exami- 
nation, an  actual  entry  can  be  of  no  service.     In  the  case  of 
iines  it  is  required  by  a  positive  rule  of  law,  and  clearly  ne- 
cessary under  the  statute  of  4  Anne,  c.  16.  (b).    I  have  a 

strii^ 


Cator. 

re  *86  ] 


[l]  Qk,  If  actual  entry  is  not  also 
necessary,  in  order  to  prevent  the^ope- 
ration  of  the  statute  of  limitations,  21 
Jac,  1.  c.  16\  Vide  Law  of  N,  Pr.  ed, 
1775,  p.  102  [f  3].  O  So  lield  on 
a  trial  at  bar  in  Ford  v.  Grey,  B.R.H. 
2  Anne,  *'  unless  there  be  some  spc- 
"  cial  reason  to  the  contrary."  1 
Salk.  285.    Actual  entry  is  also  ne* 


cessary,  in  order  to  enable  a  person 
who  has  recovered  in  ejectment,  to 
maintain  trespass  for  the  mesne  pro- 
fits aguinst  one  who  was  occupier 
when  the  title  accrued,  but  not  at  the 
time  of  the  ejectment.  Law  of  N.  Pr» 
ed.  1775,  p.  87. 
W  §  16. 


[f  2]  In  Doe  d.  Duckett  v.  Watts, 
9  East.  17,  the  court  held,  that  this 
necessity  did  not  apply  to  fines  at 
common  law,  but  onlv  to  fines  with 
proclamations  under  the  statute  of 
H.  7.  But  sec  the  learned  note  of  the 
reporter,  in  which  it  is  observed,  that 
the  case  of  Tapner  v.  Merlotf,  supra, 
cit.  p.  413,  tn  ifot.  was  not  mentioned 
in  that  case. 

[f  3]  It  is  certainly  laid  down  in 
BvlL  N»  P.  expressly,  that  the  trying 
of  one  ejectment,  in  which  lease,  en- 
try, and  ouster,  are  confessed,  will  not 
save  the  statute  of  limitations,  for  the 
purpose  of  another;  hut  that  the  second 
ejectment  must  also  be  within  twenty 
years,  unless  there  has  been  an  actual 
entry;  and  a  reference  is  given  to  Ca, 
K.  B.  5J3 ;  but  Ford  v.  Grcjf,  is  not 
referred  to  there  for  that  point ;  and 
it  seems,  from  both  reports  of  that 
case,  that  no  such  point  was  there 
ruled.  1  apprehend  that  the  passage 
here  quoted  from  Ford  v.  Grey  for 
that  purpose,  had  a  different  import : 
viz.  that,  where  a  party  relied  upon  an 
actual  entry,  to  avoid  the  statute,  such 
entry  must  be  upon  the  land  itself, 
without  special  cause,    such  as  are 


mentioned  in  Litt.  «.  421 ;  see  6  Mod. 
44.  The  reason,  however,  for  the 
position  in  Bull.  N.P.  may  be,  that  tlie 
entry  as  there  confessed  is  confessed 
between  different  parties,  and  that  the 
lessee  in  the  second  ejectment  cannot 
be  said  to  be  the  same  person  with 
the  lessee  in  the  former,  both  being 
fictitious.  Yet  the  record  in  eject- 
ment is  held  to  be  evidence  against 
the  same  tenant  in  possession  in  an 
action  against  him  at  the  suit  of  the 
lessor  for  mesne  profits.  Query,  there- 
fore, on  what  principle,  in  a  second 
ejectment,  where  the  lessor  of  the 
plaintiff  is  the  same,  and  the  defend- 
ant the  same,  proof  of  lease,  entry, 
and  ouster,  confessed  in  the  former, 
should  not  be  evidence  to  save  the 
statute  of  limitations  in  the  latter; 
the  confession  of  lease  in  the  former 
necessarily  implying  an  entry  by  the 
lessor,  for  the  purpose  of  making  the 
lease.  It  seems,  however,  if  entry  so 
confessed  were  equivalent  to  actual 
entry,  it  would  be  subject  to  the  same 
restriction,  and  only  be  available  upon 
action  commenced  within  a  year,  ac« 
cording  to  .4  Ann.  c.  l6.  s.  l6. 


1780. 

GOODRIGUT 

against 
Cator. 
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ftrio;  of  all  the  cases  oo  this  subject,  but  itwould  be  vtrj 
unenteitakiiiig  and  aimecessary  to  state  them,  i/lu  Rous  also 
contended,  that  a  demand  of  the  rent  was  necesstfy.  There 
seemed  to  be  some  weight  in  that  point,  upon  the  reason  of 
the  thing ;  and,  on  looking  into  the  cases,  it  appears,  to  have 
a  founcbtion  in  authority  (c).  But,  here,  by  the  express 
terms  of  the  lease,  the  demand  is  dispens^  with.  The  act 
of  4  Geo.  2.  b  very  perplexed ;  but  the  meaning  certainly 
only  b,  that,  where  there  is  no  stipulation  in  the  lease  for  en- 
try mkhout  demand,  you  may,  notwithstanding,  enter  without 
demand,  provided  six  months  rent  is  in  arrear,  and  there  is 
not  a  sufficient  distress ;  otherwise,  in  such  cases,  you  must 
mate  a  demand  [f  3]. 

Judgnient  (or  dw  pluntiff, 

(c)  2  Ld.  Raym,  7$ I,  w  Msrg,  of  land,  the  demand  must  be  on  the 
<{>  yide^  also,  Cro.  El.  15.  where  it  is  nio.'ft  notorious  place  of  the  bmd,  and^ 
said  to  have  bct;n  hel^,  that  iu  the  case    of  a  house,  in  the  houut. 


The  Kii^Q  again^  Read. 


Wedneidjiy, 

SSdNov. 


nULE  to  shew  cause,  why  this  and  five  other  convictions  a  c»nvicti<m  by 
-*^  upon  the  mutiny  9Ct(d),   for  not  quartering  officers,  ?-^^***^j'*"*S 
should  not  be  quashed.    The  objection  wais,  that  the  evidence  ^t  forth^bT* 
was  not  set  forth.    Tlie  conviction  run  thus:  ''  Whereupon,  evidenc*. 
**  witnesses  being  examined  on  oath,  and  the  said  WiUiam 
**  Read   having   neglected,   or    refused,   to   attend,    after 
^  being  duly  summoned,  to  answer  such  complaints  and  in- 
"  formations,  and  having  duly  considered  on  the  evidences, 
''  I,  the  said  Eduard  Dyne,  am  of  opinion,  that  the  said 
WiUiam  Redd  did  muse  to  find  such  proper  quarters 
for  the  said  Thomas  Davis,  as  by  the  said  act  are  directed 
to  be  found ;  and  I  do,  accordingly,  adjudge  and  convict, 

Peckham,^  in  support  of  the  conviction,  insisted,  that  the      r  437  1 
fiict  was  sufficiently  stated  to;  shew  on  what  ground  the  ma- 
gistrate founded  his  judgment. ' 

B.  Hunter 


U 


it 


(dj  5  71. 


.  [f3]  S.  P,  Doe  A  Fonter  v.  Jrand-    Mayo^  1  Sound.  287,  and  note  iS,  of 
lus,  7T.  2L  117.     See  also  Dvppe  v.    Mr.  Serjeant  JVtUiam^s  edition. 


487  CASBS  IN  MICKAXHCAS  tESU 

1 780*         -^'  ^^^'^^^  ^'^^  <^  ^ ^'^r ^® '  '^ ^^  eoiirt,  wtdKNli 

^^^  ^      faenrnig  kim^  said^  the  queitioft  was  not  open,  and  that  thir 
cooTictioii  could  not  be  MrpportedQI. 

Ine  coByktbii  qntslied. 

ri]  Fide  Rex  v.  Theed,  M.  5  Geo.  2.      4  Burr4  2063.     O  Rex  v.  Br^fln,  -ff. 
2  Str.  919.  H^x  V.  iri//c^  E.  7  Geo.  3.      11  Geo.  2.  Andr.  81  [f  l]. 


Wednesday^ 


An  etUte  to  A. 
for  life  in  a  dMf, 
and  %  Umitation 
of  tbe  tame 
eitalt  to  the 
bein  of  the  bodt 
of  jl.  ia  a  M«» 
(though  the 
cf  tate  by  the 
deed  waavolttn- 
t»ry,  and  moved 
from  the  testator, 
and  it  recited  in 
tbe  willy)  do  not 
unite  io  ai  to 
fire  if.  an 
dtate-lail,  bat 
the  heirs  of  his 
bodytahe  hv 

▼iieof  a  real 
estate  (0  B.  after 
n  good  executory 
deVite  thereof  to 
the  heirs  male  of 
the  body  of  A. 
from  and  after 
the  decease  of  >l. 
and  limited  on 
default  of  such 
iisoe,  is  a  good 
executory  de- 
▼Ue;  vestiBgy 
^tfaerm  ^ocier* 
noHf  on  the 
death  of  il  with- 
out leaving 
Ststie-f&ale,  or 
or  ailniurffMfer 
^fUr  an  ettaU' 
tailf  on  his 
death  leaving 
issue-male. 


_  ^ 

Doe,   Lessee  of  Fonti^erkau,    against 

FONNEREAU. 

TTPON  a  special  verdict,  in  an  action  of  ejectnxnit,  whicfr 
^  was  tried  before  Lord  Mansfield,  at  the  Sittings  foi^ 
Middlesex,  ^er  Easter  Term,  19  Geo.  3.  tbe  facts  were: 
That  Claude  Fonnereau,  being  seised  in  fee,  by  indenture/ 
bearing  date  the  1st  of  April,  1735,  and  made  between  him 
and  his  eldest  son  Thomas  FonnereaUf  in  consideration  of  na^ 
tural  love  and  affection,  did  give  and  grant  to  the  said  Thomas 
Fonnereau,  and  his  assigns,  the  estate  in  question,  to  hold  the 
same  to  him,  and  his  assigns,  from  Michaelmas  then  last 
past,  for  life,  without  impeachment  of  waste,  at  the  rent  of 
a  pepper-corn,  if  demanded :  that  Thomas,  the  son,  entered, 
and  was  seised  in  liis  demesne  as  of  freehold,  for  life,  the 
revernon  in  fee  remaining  in  the  father;  and  that  the  ftither, 
on  the  S7th  of  Jtme,  1738,  devised  the  said  reversion  in  the 
words  following; — *^  Whereas  1  have  settled  my  estate,  called 
Chrisi^hurch,  at  Ipswich,  in  Suffolk,  (the  lands  in  <|ues-> 
tion,)  upon  my  eldest  son  Tlwrnas  Fotmereau,  for  the  term 
of  hb  natural  life ;  my  will  is,  and  I  do  hereby,  /roi»  and 
after  his  decease,  give  and  devise  the  same  to  the  neirs  male 
of  his  bodi/  begotten  in  lawful  marriage,  and,  in  default 
ijf  such  issue,  to  the  u^e  and  behoof  of  my  second,  third, 
Jowih,  and  fifth  sons,  severally,  successively,  and  in  re^ 
mainder,  one  after  another,  as  they  every  of  diem  are  in 
.priority  of  birth,  and  seniority  of  a^e,  and  of  the  several 
heirs  male  begotten  in  lawful  marriage,  of  the  body  and 
bodies  of  my  said  sons  respectively  issuing,  the  elder  of 
my  send  sofis,  and  the  heirs  male  of  his  body,  to  be  al%iraya 
preferred,  and  to  take,  before  the  younger  of  my  said  «on8, 

''  and 


[f  1]  See  also  R.  v.  Thompson,  2  T. 
JR.  18,  as  to  the  mode  of  setting  out 
evidence  in  a  conviction  for  using  a 
gon  to  destroy  game:  a  precedent 
which  the  court  diought  so  established, 
that  they  would  not  allow  it  to  be 


called  in  question,  (although  inconsis- 
tent with  the  cases  of  other  convic- 
tions,) and  refused  a  rule  nisi  for  that 
purpose,  on  the  motion  of  Abbott,  B. 
47  0.3.  H.  V.  Fearce. 
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"  and  the  heirs  male  of  their  bodies;  and,  for  want  of  such       ]  780. 

^  issue,  to  my  right  heirs :"  that  the  testator,  afterwards^  on       ^_^_^^ 

the  5lh  oi  Jpril^  1740,  died,   seised  of  the  said  reversion,         ^^^ 

leaving  the  said  Thomas  Fonnereau  his  eldest  son,  Ciaudius       asainst 

Fonnereauj  (the  lessor  of  the  plauitifF,)  his  second  sfjii,  and  Fonmerejut 

three  other  sons ;  that,  after  the  death  ot  the  testator,  his 

eldest  son  Thomas^  being  seised  of  the  premises  as  tlie  law 

requires,  covenanted  to  levy  a"  tine,  for  the  purpose  of  making 

a  tenant  to  tlie  pracipej  which  he  afterwards  did,  and  suffered 

a  recovery,  to  the  use  of  himself  in  fee:  that  afterwards,  on 

the  6th  oi  Janttarj^y  1779»  Ihomas  devised  to  the  use  of  his 

nephew  Martin  Fonnereau j  (the  defendant,)  for  iite,  with. 

divers  remainders  over :  that  Thomas^  soon  after  making  his 

will,  died  seised,  without  leaving,  or  ever  having  had,  aD\  law-  - 

fill  issue  whatsoever,  and  without  having  ever  been  mai  ned : 

that  the  lessor  of  the  plaintiff,  in  17799  made  an  actual  entry 

into  the  premises,  for  the  purpose  of  avoiding  the  fine  levied 

by  his  brother  Thomas, 

The  case  was  argued,  in  Trinity  Term,  19  Geo,  3.  (a),  by 
Rookey  for  the  plaintiff,  and  Wilson y  for  the  defendant;  and 
again,  in  Hilary  Term,  QO  Geo,  3.  (b),  by  Hill,  Serjeant, 
for  the  plaintiff,  and  Dunning  for  the  defendant;  and,  in 
Easier  Term  following  (c),  Lord  Mansfiklo  delivered  the 
opinion  of  the  court,  in  favour  of  the  defendant.  A  few  days 
afterwards,  however  (d),  his  Lordship  directed,  that  the  judg- 
ment should  be  stopped,  and  the  case  argued  again  iii  the  en- 
suing term.  Accordingly,  there  was  a  third  argument  in  TrJ- 
mVy  Term,  20  Geo,  3.  (e)^  by  the  Solicitor-General y  for  the 
plaintiff,  and  Grose,  Serjeant,  for  the  defendant ;  after  which, 
tlie  case  stood  over  till  this  day,  when  judgment  was  given  for 
the  plaintiff. 

There  were  two  general  questions  in  the  case ;  1 .  Supposing 
the  limitations  over  to  the  second,  and  other  sons,  to  have  been 
good  in  their  creation,  whether  they  were  not  barred  and  de- 
stroyed by  the  recovery?  2.  Whetlier  tliose  limitations  were 
not  void  from  the  heginning  ? 

If  Thomas,  the  son,  took  an  estate-tail,  it  was  clear  that  the 
limitations  over  were  barred,  and  the  title  of  the  lessor  of  the 
plaintiff  destroyed.  But  such  an  estate-tail  could  only  have 
vested, in  Thomas;  cither,  1.  by  coupling  the  estate  for  life, 
aettled  upon  him  by  the  deed  set  fortti  m  the  special  verdict^  [  489  ] 
with  the  limitations  to  his  heirs-male  in  the  will,  so  as  to 
bring  this  within  the  rule  in  Shellej/s  case  (f),  or,  2.  by 

coDStraing 

{a J  Friday y  IB  June,  1779.  fej  Tuesday,  30  Mat/,  178O. 

(bj  Tuesday,  8  February,  17SO.  (J)  C.  B.  T.   23  EL  1  Ca.93.  h. 

(c)  Friday^  U  April,  1780.  104.  a.  IO6.  b, 

(d)  Tuesday,  IS  April,  1780. 

Vol.  U.  G 
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17gO«      construing  him  to  have  taken  such  estate-tail  under  the  vntt, 

^^^^      If  Thomas  took  only  an  estate  for  life,  then  the  recovery 

Doe         could  not  bar  the  limitations  to  the  second  and  other  sons, 

against        *^  ^^^y  ^^""^  8^^^  '°  ^^^^  creation ;  and,  therefore,  on  this 

FoyNEREAu.  supposition,  it  was  necessary  for  the  defendant  to  insist,  that 

those  limitations  were  executory  devises,  and  void,  as  being 
limited  on  too  remote  a  contingency.  In  consequence 
of  these  different  views  of  the  case,  there  were  four  dif- 
.  ferent  heads  of  argument  insisted  upon  by  the  coimsel  for  the 
plaintiff. 

1.  They  contended,  that  the  limitations  to  Thomas  in  the 
deed,  and  to  his  issue-male  in  the  will,  could  not  be  coupled, 
so  as  to  make  the  words  of  the  latter  words  of  descent,  and  to 
vest  an  estate-tail  in  him. 

2.  That  an  estate-tail  to  Thomas  could  not  be  raised  from 
the  words  of  the  will. 

3.  That  the  limitation  to  the  second  son,  was  an  tmnie- 
diaie  devise  of  the  reversion  after  Thomases  life,  by  which  an 
estate-tail  in  that  reversion  vested  in  the  second  son  Claudius, 
(the  lessor  of  the  plaintiff,)  immediately  on  the  testator^s 
death,  with  successive  vested  remainders  over  to  the  other 
younger  sons. 

4.  Or,  if  it  should  be  held  that  the  successive  devises  to 
die  younger  sons  were  all  future  and  executory  [f  ]],  then, 
that  they  were  not  within  the  reason  and  principle  upon 
which  executory  devises  had  been  held  void  as  being  too 
remote. 

On  these  four  heads  the  substance  of  the  arguments  for  the 
plaintiff  was  as  follows. 

!•  The  rule  in  Shelley's  case,  only  applies  where  the  first 
and  subsequent  limitations  are  in  the  same  instrument.  The 
words  are :  **  When  the  ancestor,  by  any  gift  or  conveyance, 
'^  takes  an  estate  of  freehold,  and,  in  the  same  gift  or  an^ 
*'  vei/ance,  an  estate  is  limited,  either  mediately  or  im- 
^'  mediately,  to  his  heirs  in  fee,  or  in  tail,  that  always,  in 
^'  such  cases,  *  the  heirs*  are  words  of  limitation  of  tha 
''  estate,  and  not  words  of  purchase  (a).**  The  court  now, 
[  490  ]  (when  the  feudal  reasons  for  which  it  was  introduced  have 
ceased,)  will  not  be  inclined  to  extend  the  rule ;  as  it  tends, 
in  most  instances,  rather  to  defeat  than  give  effect  to  the  real 

intention 

CaJ  I  Co.  104.  a. 


[p  1]  That  the  limitations  to  the  the  estate  for  life  to  Thomas)    were 

'heirs  of  Thomas,  as  well  as  those  to  executory  devises,  and  not  remainders : 

the  other  sons,  (not  being  created  by  see  Fearn  Cont.  Ran.  448. 
the  same   instrument  which  created 
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kitentionof  the  testator  [f  9];  and,  though  some  autliorities  1780. 
may  be  mentioned  where  it  has  been,  perhaps,  carried  farther 
in  some  respects  than  the  words  above  cited  import,  yet,  upon 
m  review  of  all  the  cases  on  the  subject,  so  far  from  there 
being  any  decision  to  warrant  the  application  of  it  to  the  case  Fonne&kau 
of  limitations  in  two  different  conveyances,  it  will  l>e  fouiid 
tliat  the  contrary  has  been  determined.  In  the  hrst  ///v/i- 
tute(b),  Lord  Coke  expresses  himself  thus:  *'  If  a  man 
''  seised  in  fee,  make  a  feoffment  in  fee,  (and  depart  with  Lis 
^  whole  estate,)  and  limit  tlie  use  to  his  daughti  r,  f6r  life^ 
**  and,  after  her  decease,  to  the  use  of  his  son,  in  tail,  and 
''  after,  to  the  use  of  tlie  right  heirs  of  the  feoffor ;  in  tiits 
*'  case,  albeit,  he  departed  with  the  whole  tee-simple  by  the 
^  feoffment,  and  limited  no  use  to  himself,  yet  hath  he  a  re- 
**  version,  for  whensoever  the  ancestor  takes  an  estate  for 
''  life,  and  after,  a  Umitation  is  made  to  his  ri«j>ht  heirs,  the 
**  right  heirs  shall  not  be  purchaser:) ;  and  here  in  tliis  case, 
''  when  the  limitation  is  to  his  right  heirs,  and  right  heirs  he 
"  cannot  have  during  his  life,  (for  non  est  ha^r&i  vivetUis )  tlie 
'^  law  doth  create  a  use  in  him  during  his  life,  until  the  future 
''  use  cometh  in  e^e,  and,  consequently,  tlie  right  heirs  caii- 
**  not  be  purchasers ;  and  no  diversity  when  the  law  creates 
''  the  estate  for  life,  and  when  the  party,"  lliis  extends  the 
rule  in  SJte/ley\  case,  to  that  of  a  resulting  me  for  life,  but 
still  that  resulting  use  arises  upon  the  same  copveyance  which 
creates  the  limitation  to  the  heirs.  In  Fihus  v.  Mil/'orU(a)y 
a  father  covenanted  to  stand  seised  *'  to  the  use  oj  his  heirs 
*'  male^  begotten  or  to  be  begotten  on  the  body  of  his  second 
'^  an/e,*"  and  there,  too,  it  was  held  by  Lord  Hale,  Wild, 

and 

{bj  Co.  Littl.  t2.  h.  (a)  B,  R.  T.  36  Car.  2.  1  Vtntr.  372. 


[t  2]  The  rule  has  been  applied  to 
cases,  where  it  obviously  counteracts 
the  intent  of  the  testator,  when  the 
Intent  defeated  is  only  a  particular 
intent,  and  the  application  of  the  rule 
is  neccsvary  to  give  effect  to  the  gene- 
rai  intent.  As  where  the  estate  is  given 
til  the  Hrst  taker  '*  for  life  only,"  but  it 
appears  to  be  the  intent  of  the  testa* 
tor,  that  all  the  issue  of  the  first  taker 
should  inherit  the  whole  estate,  before 
it  should  go  over;  and  there  remains 
no  other  mode  of  rendering  that  gene- 
ral intent  available,  but  by  giving  an 
estate  of  inheritance  to  the  6rst  taker. 


See  Doe  v.  Cooper,  1  East.  229,  and 

Woody,Baro)i,ib,  259.  and  the  cases 
there  cited.  But  if  it  appear  clearly, 
from  the  cxpivs^ioiis  of  the  will,  that 
the  testator  designed  the  heirs  to  take 
as  purchasers;  as,  if  they  arc  men- 
tioned severally  and  successively,  &c. 
in  such  case  this  rule  of  construction 
gives  way,  and  the  first  taker  has  only 
a  life  estate,  with  rt»mninder  to  the  per- 
sons designated  by  the  description  of 
heirs;  even  though  the  technical  phrase 
heirs  of  the  body  be  used.  Goodtitle 
v.  Herring,  1  East.  264,  and  the  cases 
there  cited. 
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1780.      *od  Rainsford,  jM5^es,  against  Twisden,  Ji/^ft'ce,  that 

\^..y^/      an  use  for  life  in  the  father  arose  bv  iinplication,  which  united 
Doe         ^'itti  the  express  linutation  to  the  lieirs  male  by  the  second 

against        wite^  so  as  to  make  him  tenant  in  special  tail ;  but  still,  this 
FoKK£R£AU  implication  arose  upon  the  same  conveyance  which  created 

die  express  hiratution.  In  Goodman  v.  Goodrigkt  (b)y  it 
is  manifest,  froin  the  reasoning,  both  of  the  counsel  and  die 
court,  (,altliou;j;h  tl^cre  was  no  express  opinion  given,)  that  it 
was  not  thought  die  estate  given  to  the  niece,  ty  the  articles, 
could  unite  with  the  limitation  to  die  heirs  of  her  body  by 
anotiier  husband,  in  the  will.    These  authorities,  therefore, 

[  491  ]  (^hich  may  perhaps  be  cited  on  the  other  side,  do  not  carry 
the  rule  to  the  case  of  two  different  conveyances;  nor  can  any 
positive  decision  be  found  that  does.  The  only  instance  of  a 
doubt  having  been  entertained,  was  by  Lord  Keeper  Wright^ 
ill  the  case  of  Clifton  v.  Jackson  (c),  who  is  stated  to  have 
said,  that  *^  all  the  authorities  are  only  in  the  affirmative; 
"  tbat,  if  by  the  same  deed,  they  shall  consolidate ;  not  nega- 
^  ^'  tively ;  that,  if  by  different  deeds,  they  shall  not."  But  there 
was  no  deiermination  in  that  case ;  and  he  was  dearly  mis* 
taken  as  to  the  authorities.  In  Cranmef^s  Case(d),  Dyer, 
Chief  Justice,  expressly  says,  that,  '*  if  a  lease  is  made  to 
"  A,  for  life,  the  remainder  to  the  right  heirs  of  B.  and  JB. 
^  purchaseth  the  estate  of  A.  the  estate  in  remainder  is  not 
**  executed,  for  it  is  not  conveyed  bt/  the  grant  of  the  first 
'*  grantor,  but  bu  the  act  of  another  person  after  the  grant.'' 
So,  in  Snow  v.  Cutler  (e),  a  husband  and  wife  being  seised 
of  a  copyhold  estate,  to  them  and  the  heirs  of  the  husband, 
the  husband  surrendered  to  the  use  of  his  will,  and  aftenn^ards 
devised  to  the  heirs  of  the  body  of  the  wife,  if  they  should 
attain  14  years,  and,  though  the  court  differed  on  some  of  the 
points  in  the  case,  and  did  not  give  judgment,  yet  they  all 
agreed  that  the  devise  to  the  heirs  of  the  body  of  the  wife, 
was  not  a  remainder  to  her,  but  an  executory  devise,  '^  for 
''  although  the  wife  had  an  estate  for  her  life,  yet  this  is  a  new 
'^  devise,  to  take  place  after  her  death,  and  is  not  a  remainder 
"  joined  to  her  estate.'*  And,  again,  in  Moore  v.  Parker  (a) 
A.  having  issue  B.  his  son,  settled  lauds,  on  the  marriage  of  Bm 
to  the  use  of  B,  for  life,  remainder  to  die  wife  of  jB.  for  life, 
remainder  to  die  first  and  other  sous  in  tail,  with  reversion  to 
himself  in  fee.  Afterwards,  A.  devised  the  same  lands,  tp. 
such  issue-male  as  B.  should  have  by  any  other  wife,  in  tail* 
male,  and,  in  case  of  failure  of  issue-male  in  £,  to  his  grand- 
children by  his  daughter  C.  in  fee.     B.  suffered  a  recovery, 

and 

{h)  M.  33  Geo.  2.   2  Burr.  873.  (e)  B.R.T.  l6  Car.  2.  1  Lev.  1J5, 

yide  infra,  136. 

(c)  Cane.  H.  1704.  2  Vem.  486.  (a)  B.  R.E.  7  WUl.  3.  1  id.  lUym. 

(d  }  C.  B.  16 EMz.  2  Leon.  5. 7.  37-  4  Mod.  816.  Sktm.  558. 
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aod  died  i^ithout  issue-male.    Holt,  Chief  Justice,  doubted       1780 
as  to  the  reversion  devised  to  the  grand-children^  because  there      \^m,y0^ 
was  a  prior  demise,  to  persons  not  in  esse,  per  verba  depra^        j^^^ 
senti;  but  he  whs  clear  that  the  devise  to  B,\  issue-male^  by       at^ainst 
any  other  wife,  could  not  be  tacked  to  the  estate  for  life,  6e-  FoxNBaEAir 
cause  thai  was  limited  by  another  conveyance;  and,  in  this,  all 
the  other  judges  concurred  [I].     Lastly,  in  Hopkins  v.  ffop-      [  492  ] 
kins(b),  Lord  Hardwicke,  in  ciung  Pibus  v.  Mitford, 
seems  clearly  to  have  thought  that  the  rule  ought  not  to  be 
/carried  farther  than  it  had  been  in  that  case^c^. 

2.  It  VI ill  be  impossible  for  the  defendant's  counsel  to 
maintain,  tha^  Thomas  took  an  estate-tail  by  the  will.  In  the 
Jhst  place,  he  certainly  did  not  take  such  estate  by  express 
devise.  If  the  testator  had,  in  words,  devised  to  him  the  life* 
estate,  w  hich  he  had  already  by  the  deed,  that  devise  could 
have  had  na  effect ;  but  there  is  no  attempt  of  that  sort  in  the 
will,  which  only  takes  notice  of  the  iiie-f  state  which  Thomas 
already  had,  by  way  of  recital ;  and,  that  a  mere  recital  will 
not  amount  to  a  devise,  has  been  often  determined  [f  (],  par- 
ticularly in  If  right  v.  TVyveli  (d),  and  Right  v.  ii<tm» 
mond  (e).  In  the  second  place,  it  will  not  be  possible  to 
raise  an  estate-tail  to  Thomas  by  implication.  On  th.s  point, 
the  case  of  Lanesborough  v.  Foj^/}'),  was  not  stronger  than 
this.  There,  Lord  Lanesborough,  having  the  reversion  in 
fee,  of  lauds  settled  upon  the  marriage  of  his  son  James 
Lanf  in  strict  settlement,  devised  all  the  lands  in  that  settle** 
meut,  (to  which  the  will  referred,)  **  on  failure  of  issue  of 
"  the  body  of  James  Lane,  andYor  ztant  of  the  heirs-mafe 
**  of  my  6oay^  to  his  daughter  Frances,  in  tail,  with  remain, 
ders  over ;  and  it  was  adjudged,  in  the  House  of  Lords,  upon 
ffae  opinion  of  all  the  judges,  that  James  did  not  take  any 
/estate-tail  by  implication  \^\  Such  an  implication  is  never 
made  unless  in  order  to  effectuate  the  intention  of  the  testa- 
^r.  It  will  be  contended,  perhaps,  that  Claude  Fonneredu 
most  hsLW  intend^  to  give  to  his  son  Thomas,  as  large  an 

estate 

[l]  Holt  cited,  for  this,  a  case  in  (e)  B.  R.  E.  7  Geo.  1.  1  Str.  427. 

29  Ed.  3.  exactly  similar  to  that  put  429-  S.  C.  Com,  232. 

hy  Dyer  in  Cranmer*s  Case  tLboye-mcTi'  (f)  Dom,  Proc,     On  Error  from 

^oned.  Cam.  Scacc,  in  Ireland,  E,  6  Geo.  2. 

(6)  Cane.  1738.  1  Atk.  581.  Ca.  Temp.  Talb.^62. 

(c)  Ibid.  59ti.  [<»]   S.  P.  LethcuUier  v.  Tracey, 

id)  C.B.  T.   I  W.  4-  M.  2  Vtntr.  Cane.  1754.    3  Atk.  793.  19^^  797 ^ 

SC,  7'       ^  ^^nhL  220. 224. 


[f  3]  See  acp.  Skerratt  v.  Oakley,  7  T.  R.  492. 
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1780    ^    ^tot®  ^  ^o  his  otiier  sods,  aiid  that,  as  the  limitations  to  the 

*     »  second,  and  other  sons,  are  estates-tail,  the  will  oa^ht  to  be  so 

Doe         construed  as  to  give  the  same  estate  to  the  eldest.     But  the 

aizHinst       ^"'^'^  ^'  ^h^^>  though,  in  words,  he  has  given  «scates-tail  to  his 
FoNNEREAU  jouuger  sons,  he  certainly  did  not  mean  that  the  second  should 

be  able  to  defeat  the  limitations  over  to  those  in  succession 
atter  him,  8fc.  nor,  of  course,  that  Thomas  should  be  able  to 
deist roy  that  to  the  second. 

[  493  ]  y.  If  the  eldest  son  had  not  such  an  estate  as  enabled  him 

to  suiler  a  valid  recovery,  nothing  done  by  him  has  divested 
any  right  which  the  second  son  had  under  the  will,  and,there« 
fore,  it  remains  to  see  whetlier  the  devise  over  to  the  second^ 
and  other  sons,  is  capable  of  such  a  construction,  as  to  be 
good   and  effectual  without  contradicting  any  rule  of  law. 
The  affirmative  of  this  may  be  maintained  in  two  ways.      In 
the  Jijst  place,  the  will  may  be  so  construed  as  to  give  the 
second  son  an  immediate  estate,  in  the  reversion  expectant  on 
the  death  of  Thomas^  subject  to  open  and  let  in  the  devise 
to  the  heins-male  of  Thomas^  if,  and  when,  any  person  should 
happtn  to  answer  that  description.     This  construction  may 
be  supported  on   the    authority  of  Uvedall  v.  Uvedall  {a), 
Mhero,  there  being  a  feofl'ment  to  the  use  of  A.  for  life,  re- 
mainder to  the  use  of  his  first  and  other  sons,  in  tail-male, 
remainder  to  the  use  of  J3.  for  life,  remainder  to  his  first  and 
other  sons  in  tail-male,  and  A-  having  no  son,  and  B,  having 
one,  ji,  cut  down  timber  trees,  and  it  was  held  that  B.'s  son, 
might  mahitain  trover  for  the  trees,  as  having  the  immediate 
inheritance  at  the  time  that  they  were  cut  down,  and  the  re- 
mainder to  the  first  and  other  sons  of  A.  was  no  impediment, 
being  but  a  possibility,  wiiich  might  never  hap|>en.     Accord- 
ing to  a  notion  which  long  prevailed,  an  estate  given  per  verba 
de  prasenti,  to  persons  not  in  esse  at  the  time  of  the  testa« 
tor  s  death,  (as  here  to  the  heirs  of  the  body  of  Thomas^) 
was  void;  but  even  then,  it  was  held  that  the  limitation  over 
was  not  also  void,  but  vested  immediately,  in  the  same  man- 
ner as  if  there  had  been  no  such  preceding  devise ;  2  J2o//e*s 
Abridgment,    title   Remainder  (A),    Scolastica^s   Caseim), 
Ave/yu  V.  Ward  (c\  Andrews  v,  Falham(d),  Goodright  v. 
Cornish  {e\  Scattergood  \.  Edge(f).    This  distinction,  in» 
deed,  has  been  over-ruled  in  later  cases,  and  it  has  been  held 

that^ 

(a)  B  R.  M.  ?4  Car.  1 .  QRolL  1 19.  (d)   B.R.T.  11^12  Geo.  2.  Jndr. 

J.  rl.  S   Alteyne.  81.  253.  26.9 

(A)  P.  425.  cC)  7    Cites  9  H,  6.  (e)  B.  R.  H.   5  W.  ^  M.    1  Salfc, 

24.  6.  226.   I  \A.  Ram-  3. 

(m^  C.  B.  M,  \3Sr  14  El.  Plwvd.  (J)  C.  B.  f\  9  IVilL  3.    1  Salk. 

403.414.  229.  5.  G  -12  Mod.  278;  and,  now, 

.(0  Cane.  1749.  1  Vez.A»20.  in  Supplement  toJW.  of  1781,  of  11 

Mod.  277. 
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Aat,  in  whatever  words  the  devise  is,  yet,  if  it  be  clear,  from       1 780. 
the  subject-mattery  that  tiie  testator  meant  it  to  be  future,  it       v— v-««i 
shall  enure  in  that  manner,*  and  not  l)e  void,  tliougli  the  devi-         Doe 
aee  is  not  in  esse  at  ttie  time  of  the  testator's  death;  Harris       against 
r.Burnes(£\  Doe  v,  CarietOii{h)l\'\.  Fonnereau 

4.  [2].  The  devise  to  the  second  son,  (if  not  immediate,)  *  [  494  ] 
may  be  considered  eidicr — First,  as  an  executory  limitation 
upon  the  alternative  of  one  of  two  events,  (which  alternative 
is  quaintly  termed  a  contingency  with  a  double  aspect ,)  viz. 
eitlicr  the  event  of  Thomas  leaving  issue-male  of  his  body, 
or,  that  of  his  dying  witliout  leaving  issue-male,  (which  is 
what,  iu  t]uth,  has  happened ;)  and  on  this  last  event  hap- 
pciii;ig,  it  would  actually  vest  in  possession,  long  wiihm  the 
lime  allowed  by  law,  namely,  immediately  on  the  death  of  a 
perst>ii  in  esse: — or,  secondly ^  independent  of  that  ground,  as 
uich  an  executory  devise  as,  in  all  events,  and  which  ever  of  the 
two  coniingt;i)cies  should  happen,  could  not  tie  up  the  estate 
from  aiiena'iion  beyond  ^1  yeats  after  the  death  of  a  persoa 
iu  Pise,  and  therefore,  not  within  the  principle  of  the  rtile, 
makiug  devises  on  tiie  indefinite  failure  of  issue  void  as  being 
too  remote. — Fir^'tf  As  to  the  implied  double  contingency, 
czics  of  ;hat  sort  have  been  often  determined  on  personal 
prop;:rty,  and  the  devise  over  supported,  when  the  second  of 
the  two  events  took  place  (i);  and  there  is  no  sound  reason 
why  a  like  implication  should  not  be  made  in  devises  of  land 
S'j  ds  lo  supi>ort  the  lutention  of  tlie  testator.  Indeed,  it  ha 
Wu  ho  hold  by  this  court  in  a  late  case,  t;;;?.  Baidicin  v 
Knrvtr  (k),  which  was  sent  from  the  couit  of  Chancery,  and 
in  which  both  real  and  personal  property  were  held  to  pass 
to  the  devisees,  after  an  executory  devise  to  the  Iieirs  of  the 
body  of  A.  such  heirs  never  having  come  in  esse. — But,  se 
condlyy  as  to  the  other  ground,  and  supposing  no  such  double 
contingency  to  be  implied  as  having  been  in  the  contem- 
plation of  the  testator,  what  is  to  hinder  this  to  be  supported 
as  a  good  executory  devise  i  The  only  objection  to  the  va- 
lidly of  such  a  devise  is,  the  possibility  of  its  not  vesting 

within 

{g)  3.  R,  H.   8  Geo.  3.   4  Burr,  been  exploded,  and  thaX  it  is  settled, 

SI57.  Since  reported,  1  Blackst.6^.  that  a  will  must  always  be  construed 

(h)  C.  B.  T.  21  ^  22  Qeo.^,     I  as  it  ought  to  have  been  at  the  instant 

Wiis.  225.  of  the  testator's  death. 

[1]  Rooke  cited  Paif's  Case,  report-         [2]  Lord  Mansfield  said  to  Rooke, 

ed  Cro.  Eliz.  878,  and  mentioned  in  on  the  tirst  argument,  that  the  whole 

Hopkins  v.  Hopkins,  Ca,  Temp.  Talb.  point  seemed  lo  him  to  be,  whether 

48,  to  shew,  that  the  nature  of  a  devise  they  could  muke  the  estate  to  the  se- 

may  vary,  so  as  to  be  construed  a  re-  cond  son  good,  on  the  ground  of  an 

mamder,  or  executory  devise,  as  will  implied  double  contingency. 
best  support  the  intention,  according        (i)  Stanley  v.  Leigh,  Cane.  M,  1732| 

to  circumstances.    Rut  Lord  Mans-  2  P.  Wilt.  68(),  4-c. 
YIILS  told  him,  that  proposition  had        (Jc)  Vide  ipfra,  p.  503.  Note  [l]. 

G4 
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1780«      within  die  time  required  by  law  Ux  prevent  perpetuities.     If 

L  -J— J      that  objection  does  not  lie,  it  will  be  maintained,  though 
Doe         against  the  other  rules  of  law.     llius,  by  way  of  executory 

against       devise,  a  fee  may  be  limited  on  a  fee^a);  a  contingent  estate 
FoNNBREAU  maybe  created,  without  a  previous  freehold  interest  to  sup-r 

port  it ;  a  term  may  be  given  to  one  for  life,  with  limitations 
over,  &c.  But  it  will  be  said  to  be  part  ^  the  rule>  as  to  the 
time  when  an  executory  devise  can  vest,  that,  if  it  is  limited 
after  an  indefinite  failure  of  issue,  that  is  too  remote,  and 
that,  here,  the  limitation  to  the  second  son,  (if  the  implied 
double  contingency  shall  be  rejected,)  is  after  an  indefinite 
failui  c  of  the  issue-male  of  Thotnas.  But,  when  the  priot 
ciple  on  which  this  rule  U  founded  is  examined,  it  will  be 
found  not  to  apply  to  the  present  case.  Every  estate  created 
by  way  of  remainder,  may  be  destroyed,  and  the  estate  aliened, 
twenty-one  years,  (or  a  few  months  more  (6),)  after  the  death 
of  the  person  in  esse,  at  the  time  of  its  creation ;  for  if  the 
remainder  is  to  the  unborn  son  of  u^.  in  tail,  (and  none  more 
remote  can  be  limited,)  and  the  particular  estate  is  limited 
for  life,  either  1 .  to  J,  or  2.  to  n.  the  remainder  must  vest 
in  interest,  as  soon  as  a  son  is  bom  to  ^. ;  and,  if  we  suppose 
that  son  to  be  posthumous,  still  he  will  come  of  age  twenty- 
one  years  and  a  few  months  after  the  death  of  his  father,  and 
then  by  himself,  (if  his  father  was  the  particular  tenant,  or  if 
B»  was,  and  is  dead,)  or  by  joining  with  B,  (if  B.  was  the 
particular  tenant,  and  is  then  alive,)  he  may  suffer  a  recovery, 
destroy  all  subsequent  limitations,  and  alien  the  estate.  As 
an  executory  dense  cannot  be  barred  by  a  recovery,  or  any 
other  act  of  the  person  previously  entitled  to  the  estate  (r), 
aft'er  their  general  vulidity  came  to  be  allowed,  the  courto 
iRrere  anxious  to  restrain  them,  so  as  not  to  create  perpet^i- 
ties,  or  tie  property  up  longer  than  it  can  be  done  by  way  of 
remainder;  and,  therefore,  if  they  are  limited  so  ab  not  pos« 
sibly  to  take  eflPect  till  more  than  twenty-one  years  and  a  fe^ 
months  after  the  death  of  a  person  in  esae,  they  are  held  to  be 
void.  Thus  an  executory  devise,  to  take  efl'ect  after  an  un- 
born son  of  A.  should  attain  his  age  of  twenty-five,  would  be 
void,  as  being  too  njmt^te,  and,  a  fortiori,  if  it  were  not  to 
take  effect  till  an  indefinite  fisiilure  of  the  issue  of  J.  they 
not  having  any  previous  estate  in  the  land,     if  the  first  limi- 

f  4^  j  tationis  a:i  executory  devise,  then  all  th-it  follow  are.  There- 
fore, on  the  supposition,  that,  here,  the  devise  to  the  heirs  of 
the.  body  of  Thoman  was  future  and  executory,  tliose  to  the 
second,  and  otlier  sons,  al:jo  were.  But  it  is  settled,  thu^ 
whenever  the  first  limitation,  in  such  case,  vests  in  pofoessionp 

those 

(tf)    Pells  v.  Brown,  B.  R.  M.   18  ^  child,  by  10  4^  11  JFill.S.  c.  \6. 
Jac.l.Cro.Jac  5^0.  (c)  B,  H.  M.    \H  Jac.  I.  Pelk\. 

(fij  In  the  case  pf  a  posthumous    jBrova,  Cro,  Jac,  6^0. 
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tho<«  ihtU  folltAv.  vc^t  hw  interest  at  the  same  time,  and       17^0 
ihert'forecea-*  to  be  executorv,  and  become  mere  vested  re- 
main  itTs,  and  subject  to  all  the  iiicidt-nts  of  that  sort  of  ^^^ 

estate    .V     If,  therefore,    die   estate   to  the  heirs-male  of  •    ^ 

Thom*i^  hid  ve«(ted,  by  his  having  male-issue,  which  it  must  FonxebeaV 
have  dune,  if  at  iJI,  ut  his  dcudi,  or  in  a  few  months  after  it, 
then  the  limitations  over  \v<mld  have  become  vested  remain- 
ders. On  this  supposition,  as  soon  as  the  son  of  Thomas 
came  of  age,  he  mi^sht  have  suffered  a  recovery  to  bar  the 
Bubst  quent  estates  to  the  second  and  other  sons.  Tlie  only 
other  |K)<sibie  trveiit  is  that  Mhich  has  happened,  viz.  the 
death  of  f homos  widiout  leuvini;;  male  issue.  In  that  case^ 
the  est'tce  in  the  second  son,  vests  in  possession  immediately, 
and,  thiretore,  either  way,  the  land  could  not  be  feiLered  be- 
yond twenty-one  \ears  and  a  few  months  after  the  life  of  a 
person  ///  east,  'Phis  beui({  the  case,  the  limitation  to  tlie  se- 
cond 8  )n,  canuiit  he  ctmsidered,  on  any  suppxisition,  as  too 
remote. —  Doe  v.  Carlton  /•),  Harris  y,  lianif^{c)y  Good' 
ri-ihl  v.  Cornish  (d)f  Gote  v.  Gore{e),  Hopkins  v.  Hop^ 
kins  (  f' ),  and  lirownsword  v.  JE  Iwards  (^)  were  cited,  as 
establisliing  the  principles  and  reasoning  on  this  head; 
but,  particularly,  the  case  of  Stephens  v.  Sti^phens  {h)  was, 
on  the  second  and  third  argument,  insisted  on,  as  directly  in 
point. 

The  counsel  for  the  defendant  argued,  on  the  different 
heads,  to  the  following  efl'ect : 

1 .  llie  primary  intention  of  the  testator  manifestly  must 
have  been  to  give  Thomas  an  estate-tail ;  for  there  can  be  no 
reason  to  suppose,  that  he  meant  to  limit  a  different,  or 
better,  interest,  to  his  younger  sons,  than  to  him ;  Kin<f  v. 
Me/ting  (i).  The  court,  therefore,  will  do  every  thing  in  dieir 
power,  consistent  with  the  rules  of  law,  to  give  effect  to  that 
intention.  Now,  it  has  never  yet  been  determined,  that  two  [  497  ] 
estates  in  the  same  land,  thoui^h  by  different  conveyances, 
given  to  the  same  person,  both  voluntary,  and  both  flowing 
from  the  same  |>er8jn,  shall  not  unite.  '^Fhough  not  within 
the  ex-ict  word^,  such  a  case  is  clearly  within  the  principle  of 
the  rule  in  She/fet/s  case.  Ilerey  the  deed  was  voluntary ; 
it  might  have  been  deft- ated  by  the  father ;  and  he  considered 
himself  as  conhrmins;  it,  and  giving  the  same  estate  again  by 
bis  yrill.    To  consider  the  deed,  and  the  will,  as  tlie  same 

conveyance, 

(a)  Stephens  \.  Stephens,  Hpkinsv.         {e)  Cane.  T.  1722.   2  P.  fTilL  28. 
Bopkins,  Src.  (/')    Cane.   M.    1/34.   Ca.    Temp. 

{h^  CB.T.  21  Sr  22  Geo.  2.  1748.  Tai'b.  44. 
1  IVits.  225.  and  cited  4  Burr.  2l60.  (g)  Cane.  1751.  2  Vez.  243.  249- 

(c)  B.  R.  H.  8  Geo.  3.     4  Burr.        {hj  Cane.  1736.  Ca.Temp.Talh.  228. 
2157.  (0  B.  R.  M.  24  Car.  2.   I  Ventr. 

(d)  1  Saik.226,  225.  2  L^.68.  r 
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1780.       conveyance,  would  only  be  analogous  to  what  the  law  does 

Ui>/— iJ       in  other  instances ;  as  of  powers,  and  the  execution  of  those 
Doe         powers,  fines  or  recoveries,  and  deeds  to  declare  or  lead  the 

against        uses,  Sfc,     None  of  the  cases  cited  to  shew,  that  the  two  li- 
FoNN  £KEAU  mitatious  cannot  unite,  amount  to  any  thing  like  an  authority 

or  decision  applicable  here.  The  case  mentioned  by  Dj/er, 
in  Cranmers  c?isey  differed  materially  from  this;  for,  there, 
the  limitation  for  life  came  to  B.  after  the  creation  of  that 
to  his  right  heirs,  and  they  came  from  different  persons. 
Snow  V.  Cutler  was  never  decided ;  and  there,  too,  the  two 
estates  came  from  different  persons  [1].  In  Moore  v.  Pav" 
her,  there  was  no  determination;  but,  there,  the  limitation 
to  the  first  and  other  sons  of  B.  shewed  that  it  could  not  l>e 
intended  .that  he  should  take  an  estate-tail ;  and  if  bc^tli, 
in  that  case,  had  been  limited  by  the  same  conveyance,  they 
could  not  have  been  consolidated.  "^Fhe  poiut  is  clearly 
considered  by  the  court,  iu  Goodman  v.  Goodng/it{a),  as  then 
undetermined ;  and  it  certainly  has  not  been  decided  since  tliat 
case. 

12.  To  raise  an  estate-tail  in  Thomas,  upon  the  words  of 
the  will  itself,  will  be  most  consonant  to  the  intention  of 
the  testator,  for  he  certainly  must  have  meant  that  all  the  sons 
of  Thomas  should  be  capable  of  taking ;  yet,  if  Thomas  had 
left  several  sons,  according  to  the  construction  contended  fur 
on  the  part  of  the  plaintiff,  an  estate-tail  would  have  vested 
in  the  eldest,  on  the  futher^s  death,  and  then  the  others  would 
have  been  totally  excluded,  thou>;h  tlie  issue  of  the  eldest 
should  aftfTwards  have  failed.  '1  hose  words,  thercibrc,  con- 
sistently with  the  intention  of  the  testator,  cannot  be  con- 
strued to  limit  an  estate- tail,  by  purchase,  to  tlie  sons  of 
Thomas;  and,  if  it  appear  to  the  court,  that  he  ninsl  have 
meant  to  give  such  estate  to  Thomas  himself,  they  will  give 
effect  to  diat  intention,  if  they  can,  either  upon  the  express 

[  498  ]  words,  or  by  legal  implication.  Now  thnre  seem  to  bt:  tx- 
press  Kords  sufficient  for  that  purpose.  Consider  the  whole 
devise  together  as  one.  sentence.  After  mentioning  Thomas, 
the  eldest  son,  and  then  the  second,  third,  fourth,  and  fifUi, 
the  testator  adds,  The  elder  of  m\f  said  sons,  and  the  heirs 
male  of  hit  body,  to  be  always  preferred^  and  to  take  before 
the  younger  of  my  said  sons  and  the  heirs  male  of  their  bo* 
dies.  Does  it  not  seem  clear,  that  Thomas  was  nere  meant 
by  ''  the  elder  of  my  said  sons,**  and  that  an  immediate 
estate-tail  in  the  reversion  was  thereby  expressly  limited  to 
him?  But,  if  there  were  no  express  words,  still,  if  there 
18  a  fair  ground  for  implying  an  estate-tail,  the  court  will  do 
ity  to  promote,  thou^  never  to  defeat,  the  intention  of  a 

testator. 

[1]  It  does  not  appear,  from  the  report  of  the  case,  whether  they  did, 
or  did  not.  (a)  2  Burr.  878. 
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testator.     Instances  of  such  implied  devises  are  very  ancient.       1 780* 
There  is  one  of  an  estute  lor  life,  in  the  j/ear-book  of  Henry       .^    ^^^ 
VII.  where  the  devise  was,  "  ali  my  goods  to  my  wife,  arid         j^^^ 
**  after  my  tpi/e*s  deaths  my  son  and  heir  shall  have  the      against 
^  house;  and,  (says  the  book,)  although  there  was  no  de-  FoMMBftXAV 
**  vise  of  the  house  made  to  the  wife,  by  express  words,  (but 
*'  only  by  implicati'.m^  because  the  heir  was  not  to  have  it 
''  during  the  lite  of  hi^  aiotlier,)  yet,  forasmuch  as  it  was  the 
**  inteut  of  the  tesi:itor,  thitt  the  son  should  not  have  it  during 
**  her  life,  theref »  e  the  wife  should  have  it  for  life  ;*'  to 
"which  all  the  justices  agreed  ("a^.     And,  in  Cozens  case  f  6), 
where  the  words  were,  "  And  if  it  shall  please  God  to  take 
**  mtf  son  Richard  before  he  shall  have  issue  of  his  body^ 
it  was  held  thai  Richard  took  an  estate-tail  by  implication. 
It  is  impuHsiblu  to  believe,  that  the  testator  meant  to  give  a 
'  different  interest  to  Thomas  from  that  limited  to  his  younger 
ions ;  and  there  is  no  weight  in  the  argument,  that,  by  giving 
him  an  estate-tail,  he  enabled  him,  (by  the  power  of  suffering 
a  recovery  incident  to  it,)  to  defeat  the  limitations  over ;  for 
tliat  cannot  be  supposed  to  have  been  in  the  testator's  coih 
temptation,   and  the  argument  would  be  just  as  strong  against 
the  estate-tail  in  the  first  of  the  younger  sons,  he  being  thereby 
enabled  to  frustrate  the  intention  as  to  those  after  him,  and  so 
on,  successively,  through  all  the  rest. 

3.  This  cannot  be  taken  as  a  present  devise  of  the  reversion 
to  the  second  son,  subject  to  be  divested  if  Thomas  should 
have  a  son  ;    1 .  Because  the  second  son  would  take  by  pur- 

chasey  and,  when  that  is  the  case,  a  vested  estate  is  never  di-       [  499  ] 
vested  again,  by  any  subsequent  event  [1];  And,  2.  Because 
the  words  ojf  this  will  are  all  future^  and  nothing  was  meant 
to  vest  till  after  the  death  of  Thomas, 

4.  The  idea  of  a  double  contingency  is  contrary  to  the  in* 
tention  of  the  testator :  for  it  supposes  hun  to  have  meant , 
that  if  Thomas  had  no  sons,  his  own  second  son  should  take 
the  estate,  but  that  he  should  not  if  Thomas  had  a  son; 
whereas  the  testator  certainly  meant y  (though  his  mtentionj 
as  he  haa  expressed  it,  was  contrary  to  law,)  that  his  second 
son  should  take,  at  all  events,  'lliere  is  no  case  of  a  double 
contingency  being  implied,  as  to  real  properly,  unless  where 
the  whole  fee-simple  is  disposed  of  by  the  first  contingent 

iimitationj 

Ca)  H,  13  H^.  VII.  p.  \7.pL  22.  joct  to  be  divested  when  the  devise 

Vide  Brooke,  fit.  Devise,  pi    48.  52.  can  take  rfl'ect.     So  ir  is  aUo  now  sct- 

FUnod,  321.  lied,    since   Carter    v.    BarnardiatoHy 

fb)  C.  B.  29  Eliz.  OxpfH  29-  (Cane.  M.  17O8  1  P.  mil.  505.)  that 

fl]  Qu. — When  an  estate  descends,  it  dtscinds  in  like  inannei  in  the  case 

it  IS  often  alterwards  divested.     I'hus,  of  contingent  remainders;  at  least  if 

when  there  is  an  executory  devise,  the  created  by  will, 
inheritaace  descends  to  the  heir,  sub- 
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1780*       limitation^  so  as  if  the  first  taker  conies  in  esse,  the  whole 

>^'v^  vests  in  him  [Ci].  Baldxcin  v.  Kaner  will  be  found  not  to 
Do]g         have  turned  upon  a  double  contiiigencv.     In  the  present  case 

nf^ainst  there  was  but  one  contingency.  Wills  must  be  construed 
FoNNEKEAU  upon  the  circumstances  as  tliey  stood  at  the  testator's  death, 

and  cannot  vary  froni  subsequent  events.  What  then  was  the 
limitation  to  the  testator's  second  son  at  the  time  of  his  death  ? 
Why,  a  future  executory  devise  on  the  general  failure  of 
issuc^malc  of  Thomas.  That,  which  might  not  have  hap- 
pened for  ages,  is  the  only  contingency  the  testator  had  id 
view ;  and  although,  in  fact^  Thonuix  happened  to  die  without 
leaving  issue-male,  that  circiirostaiicey  which  was  posterior  to  the 
death  of  tlie  testator^  r according  to  the  undeniable  principle 
just  stated,)  cannot  alter  the  construction.  If  the  contin- 
gency, on  which  the  estate  to  the  second  son  was  liniitetl>  had 
been  the  failure  of  issue  of  Thomas^  at  the  time  cfhh  deaths 
then  tlie  limitation  woidd  have  been  <|;ood.  But,  1.  There 
are  no  words,  here,  to  restrain  it  to  that  period.  2.  In  the 
case  of  terms,  such  devises  have  been  coastmed  to  be  contiiied 
in  that  manner,  when  any  words  were  useti  ^hich  could  pos- 
sibly admit  of  that  construction ;  as  in  Target  v.  Ginnit  (a), 
Piiibun/  V.  Elkin(b)y  Forth  v.  Chapman  (c),  and  Harris  v. 
liarfies(d);  but,  in  all  those  cases,  the  'court  have  made  u 

[  500  ]  distinction  l)etween  real  estates  and  teruis,  and  have  hi4ci  chat, 
in  cases  of  real  estates,  the  same  words  would  not  restrain  the 
time  to  the  death  of  the  par tj/.  Iliis  limitation  therefore  is 
void,  as  beinj:  too  remote,  and  exactly  within  the  (U  ttTuiinn- 
tion  in  the  cases  of  Laiiesborough  v.  Toxy  and  Gi.uv^mau  v, 
Goodrighf.  In  the- former,  an  estate  being  limiieti  ->y  deed, 
(after  several  previous  limitations,)  to  the  heir:<  male  of  tlie 
body  of  tlie  testator's  son  James,  and  with  reversion  to  the 
testator,  he  devised,  "  on  failure  of  issue  of  the  body  of 
"  James,  atfd  for  icnnt  of  the  heirn  wale  of  his  own  bndt/,'* 
to  his  daughter  Frances,  in  tail,  with  remainders  over;  anil  it 
was  determined,  on  a  writ  of  error  from  die  Exchequer 
Chamber  in  Ireland,  in  the  House  of  Lords,  by  the  opinion 
of  all  the  judges,  tliat  the  future  devise,,  after  the  indetiiiit^ 
failure  of  the  issue-male  of  the  testator,  was  void,  as  being 
limited  on  too  remote  a  contingency  Cf).  In  Goodman  v. 
Goodright,  the  estate  had  been  agreed  to  be  limited  by  tl>o 
marriage  articles,  to  £.  JV.  the  testatrix's  ne^hew-ui-Iaw,  for 
life,  remainder  to  A.  L.  her  niece,  (his  wife,)  for  life,  re- 
mainder to  their  first  and  other  sons,  successively,  in  tail, 

remainder 

[2]   As  in  Luddingion  v.  Kime,  1  fb)  Cane.  T.  1719-  1  P.  ^^'/'-  563. 

Lord  Raym.  203.  Gulliver  v.  JFicket.  (c)  Cane.  M.  1720.  1  P.  mil.  663. 

1    Wils.  105.     Goodtitle  y,  Dunham,  (dj  B.  R,  H.   8  Geo.  3.  4  Burr, 

supra  2.  2157* 

(a)  Cane.  E.  1718.  1  P.  JFilL  432.  CO  Ca.  Temp.  Talb.  268. 
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remainder  to  their  first  and  olher  daughters,  ijiiccessively,  in       1780. 
tail,  witli  reversion  to  the  testatrix,  in  fee.     Afttirwards,  the       ^^/^^ 
testatrix,  by  her  v.i\\ — rccithig  that  the  estate  was  liiniLcd,  or         xk)?. 
agreed  to  be  limited,  after  her  own  death,  and  the  death  of       against 
her  nephew-iu-law,  and  niece,  and,  in  defualt  of  issue  of  FoNNEitEAr 
their  two  bodies,  to  herself  in  fee, — devised  the  niheritance  to 
the  heirs  of  the  body  of  the  niece  A.  L,  by  any  other  hus- 
band, and,  for  want  of  such  issue,  to  her  ni  piiew  C,  L,  and 
tiie  lieirs  of  his  body,  renminder  over.     The  niece,  u^..  L, 
and  her  husband,   K,  W.  having  suftcred  a  recovery,  and  hav- 
ing died  wiiliout  issue,  the  daughter  of  the  nephew,   C  L, 
aiid  her  husband,  claimed  under  die  devise,  in  tail,  to  the 
nephew,  C.  L.  and  Lord  Mansvield,  in  delivering  the 
judgment  of  the  court,    stated  the  single  question   k>  be, 
'*  Whether  the  testatrix  intended  to  give  her  nephew,  C.  L. 
*'  and  the  heirs  of  his  body,  the  remainder  or  reversion  after 
''  the  death  of  herself  J  and  jB.  W,andA,  L.  his  wife,  and 
'*  of  the  heirs  of  their  two  bodies,  and  ako  of  the  heirs  of 
*'  -4.  L*s  body  bif  any  second  husband,    or  whether  she 
**  meant  to  give  him  an  estate  in  possession  (a)  ?"     The  court 
held  that  die  devise  was  clearly  future,  and  that,  being  limited 
on  the  indefinite  failure  of  issue  of  tlic  niece,  A,  L.  it  was 
too  remote,     'lliis  case  is  directly  in  point.    The  same  argu- 
ment which  has  been  used  on  the  present  occasion,  was  ap- 
plicable then ;  for  it  might  have  been  said,  that,  either  the 
niece,  A.  lu  must  die  without'  leavii:g  issue,  and  then  the 
nephew,  C.  L.*8  estate  would  vest  at  the  death  of  a  person 
in  esse,  or,  if  she  had  issue,  the  executory  devise   to   the 
aephew,  C.  L.  would  immediately  vest  as  a  remainder,  and 
might  be  baired  when  the  issue  came  of  age.     But,  either 
lliat  ai^ument  was  rejected  by  the  counsel,  as  of  no  weight, 
or  was  urged  without  success. 

In  reply,  on  the  first  head,  the  cases  of  Snow  v.  Cutler, 
and  Moore  v.  Parker,  were  insisted  on,  as  containing  two 
successive  opinions,  of  four  judges,  that  estates  limited  bj 
different  conveyances,  cannot  unite ;  and  this  witiiout  any 
distinction,  whether  moving  from  the  same  person  or  not. 

On  the  second  head  of  argument,  it  was  observed,  that  the 
position  laid  down  on  the  otlier  side, — that,  if  tlie  words 
"  heirs-male  of  the  body  of  Thomas,''  were  construed  to  be 
words  of  purcliase,  then,  if  Thomas  left  an  eldest  son,  and 
he  should  die  without  issue,  no  younger  sou  of  Thomas  could 
take, — ^was  only  founded  on  a  dictum  of  counsel,  in  Shelley's 
case,  as  reported  by  Coke  (b),  but  was  not  recognized  by 
die  court  in  that  case ;  and  that  the  contraiy,  viz, — that  in 
iuch  case,  the  second,  third,  and  other  younger  sons,  would 
take,  in  tail,  upon  the  death  of  the  first,  or  other  elder  son, 

without 


[  501  ] 


CaJ  2  Burr.  877. 


fbj  1  Co,  104.  fl,  b. 
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1780.       wthout  issue^ — had  been  frequently  held  to  be  law,  both 

\^.y>^^       b*»fore,    and  since;    particularly  in    John  de  Mandevif/e's 
Dob         ^^a"^  CtJ*    in    Hodgkinson  v.  IVood  (d)^     in    Southcot    y. 

against  StaweU(e)j  and,  very  solemnly,  by  Lord  Macclesfield,  in 
FoKDEREjiU  Trevor  v.  Trevor  (f)^  whose  decree,  in  that  case,  \*as  af- 
firmed in  the  House  of  Lords.  As  to  an  implied  estate-tail 
to  Thomas y  upon  what  ground  could  such  implication  be 
made,  when  he  had  an  express  provision,  by  the  deed,  which 
which  was  taken  notice  of,  and  recited,  in  the  will  ?  Could 
it  be  seriously  contended,  that  the  will  meant  to  pass  any 
thing,  during  the  life  of  Thomas,  ^^  hen  the  very  beginning  of 
the  devise  was,  "  /  devise  from  and  ajier  his,  ( Thomases) 
**  decease  f*  The  subsequent  words  could  not  admit  of  the 
hiterpretation  attempted  to  be  put  upon  them.  After  the  li- 
mitation to  the  heirs  male  of  the  bodv  of  Thomas,  the  devise 

[  502  J  went  on  to  the  second,  third,  fouith,  and  fifth  sons,  succes- 
sively, "  as  they  are  in  priority  ot  birth."  It  could  not  be 
aaid  that  the  word  ''  they*  extended  to  Thomas,  and,  if  not^ 
it  would  he  impossible,  by  any  natural  cons:  ruction,  to  carry 
the  expression  used  afterwards  in  the  same  sentence — viz. 
"  the  elder  o/'  my  said  sons — "  beyond  those  sons  the  testator 
was  then  speaking  of,  that  is,  his  second,  and  otlicr  younger 
eons,  exclusively  of  Thomas. 

The  third  head,  of  an  immediate  devise  to  the  second  son, 
was,  in  a  great  measure,  deserted,  in  the  reply  on  tlie  first, 
ind  in  the  course  of  the  second,  and  third,  arguments. 

On  the  fourth  head,  viz.  that  the  limitation  was  good,  on 
an  implied  double  continsrency,  or  rather,  (for  that  was  the 
ground  chiefly  relied  on,)  that  it  was  not,  on  any  contingency, 
too  remote  to  be  supported  as  an  executory  devise,  tliey  still 
urged  their  former  reasoning,  1.  As  to  the  double  contin- 
gency, they  observed,  that,  in  Harris  v.  Barnes,  thoujih  the 
first  estate  was  a  term,  the  limitation  over  was  of  the  inheri- 
tance; and,  that,  in  Baldwin  v.  Karver,  a  double  contin- 
gency was  implied,  in  respect  to  real  property,  although  the 
first  limitation  was  not  in  fee-simple.  2.  As  to  the  limita- 
tion being  too  remote,  they  insisted  on  Stephens  v.  Stephens, 
as  in  point,  and  suggested  that  there  must  have  been  some 
omission,  or  mistake,  in  the  account  of  the  judgment  of  the 
court,  in  the  printed  report  of  Goodman  v.  Goodright.  In 
the  case  of  Lanesborough  v.  Fox,  the  executory  devise  was^ 
after  an  indefinite  failure  of  the  heirs-male  of  the  testator, 
without  any  previous  limitation  to  those  heirs-male;  which  was 

clearly 

(c)  Co.  Littl.  26.  b.  or  Thomas.  J 

(d)  C.  B.  M.  Car.  1  Cro.  Car.        (e)  C.  B.  M.  28.  &  £.  9  Car.  2.  I 
23.— //t//,    Serjeant,   observed,  that,    Mod,  226.  237.  2  Mod.  207. 

in  one  part  of  this  report,  William  is        (fj  Cane,  T.  IJl^.  I  £q,  Qa.  3«7, 
printed  instead  of  (Qn.  whether  frfl/rciV    1  P.  JVill.  622. 
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deafly  too  remote;    because^  as  the  limitation  over  could       1780. 
never  have  become  a  vested  remainder,  even  if  the  testator        v^-v-^i^ 
liad  had  iieirs-male  after  the  issue  of  James  was  spent,  it         X)oc 
could  not  have  been  barred  by  a  recovery.    To  make  the  pre-        a;>tiiiist 
sent  like  that  case,  the  devise  to  the  heirs-male  of  Thomas  Fon  n  £ii£av 
must  be  expunged  from  the  will,  and  then,  it  was  admitted, 
that  the  devise  over  would  be  void;  and  if  the  court,  in 
Goodman  v.  Goodrighty  decidc^d,  (as  it  is  stated  in  some  ma- 
nuscript notes  of  tiie  case,)  that  the  j^'rs^  devise  to  the  heirs 
of  :he  body  of  the  niece,  by  any  second  husband,  was  void, 
because  limited  on  an  indefinite  failure  of  her  issue  by  her 
then  husband,  there  being  no  previous  ei»late  limited  by  the 
will,  to  such  issue,   the  determination  was  similar  to  that  in 
Lanesborongh  and  Fox ;  consistent  with  that  in  Stephens  v. 
Stephens ;  and  did  not  at  all  militate  against  the  validity  of 
the  devise  over  in  the  present  case :  for,  if  the  Jirst  devise  in       [  503  ] 
that  case  was  void,  as  being  too  remote,  the  second  to  the 
nephew,  (which  was  that  on  which  tlie  question  arose,)  must 
fiiU  to  the  ground  of  course. 

Alter  the  second  argument  (aj.  Lord  Mansfield  said^ 
there  was  no  doubt  what  the  intention  was ;  the  only  question 
was,  if  that  intention  could  be  fulfilled,  consistently  with  the 
rules  of  law.  He  desired  the  counsel  would  see  if  they  could 
fiud  any  cases,  besides  that  of  Baldwin  v.  Karvevy  where  a 
double  contingency  had  been  implied  in  a  case  of  real  estate. 
As  to  ttaldwin  v.  KarveVy  he  thought  the  decision  had  not 
gone  upon  that  point ;  and  he  had  always  considered  it  as  the 
settled  doctrhie,  since  the  case  of  Forth  v.  Chapmany  tnat 
a  double  contingency  may  be  implied  as  to  personally,  but 
not  as  to  real  proper^. 

A  few  days  aj'terwards  (b),  his  liOrdship  said,  he  had  di- 
rected the  certificate  of  the  court,  in  Baldwin  v.  Karver,  to 
be  searched  for,  and  copied.  He  then  read  it;  and  it 
thereby  appeared,  that,  althoi^h  the  court  had  suspended 
their  opinion,  and  given  the  heir  at  law,  and  personal  repre- 
sentative, leave  to  be  heard  by  their  counsel,  against  the  vali- 
dity of  the  devise  to  the  grand-children,  they  did  not  instruct 
counsel  to  object  to  it,  and,  therefore,  the  court  avoided  the 

Suestion,  and  only  gave  their  opinion  on  the  point  between 
ie  difierent  grand-children,  on  the  supposition  that  the  devise 
over  was  good  [1]. 

On 

faj  H.  20  Geo.  3.  Tuesdayy  8  Feb.     26th  Januaijy  1774,)  for  the  opinion 

1780.  of  this  court.     The   material  part  of 

CbJ  Friday y  11  Feb.  1780.  the  case  was:  That  Biihard  Ashwin, 

by  his  will,  dated  the  8th  of  JunCy 

£1]  Baldwin  and  Others  v,Kaji\'v,k     1750',  after  charging  his  real  estate 

and  Others.  with  an  annuity  of  ^80  to  his  wife. 

This  was  a  case  sent,  under  an  or-    for  life,  and  giving  her  his  household 

der  of  the  court  of  Chancery,  (dated     furniture,  lind  £2000,  and  £500  to 

his 
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On  fridaif,  the  14th  oi  Aprils  17^0,  his  Ix>rdship  hat- 
ing asked  liill^  serjeant,  whether  he  had  bevii  ai*le  lo  iind 
any  case  of  real  property,  wliere  the  coirt    on  the  words 
"  in  default  of  such  is.<ue**    had  implied   a  restriction  to 
FoNNEREAU  *'  issueHvingatthedeothoftheJathery'*  or,  where  a  d  Hir^lc 

coiitiiigcncy 


bis  nephew  Johii,  and  several  othrf 
legacies  to  Hi  tie  rent  relatio*:s  ;  di?  vitrei 
iis  n*al  estate,  subject  to  the  said  an- 
nuity, and  all  the  rest  and  n^bidue  u( 
bis  personal  estate,  to  trustees,  (ivhom 
lie  also  made  his  executor^,)  tinir 
heirs,  executors,  and  admini.striitors, 
in  trust,  that  they  should  stand  seised 
and  possessed  thereof.  *'  Tt)  the  u>e 
••  of  the  heirs-male  ot  the  body  ol  my 
**  nephew,  John  Ashiiht,  and  in  de- 
**  fault  oif  such  i«ssuc-male,  then  to 
"  the  use  of  the  hiirs-male  of  the 
••  body  of  ray  nephew,  Richard  Ash- 
**  zrin,  and  in  default  of  such  issut^- 
**  male,  then  to  the  u^io  of  all  and 
**  every  the  grand-children  ot  my  late 
**  brother,  John  Ashxcin,  and  the 
**  grand-<:hildriO  of  my  late  sister, 
"  Sarah  Morris^  to  hold  all  and  sin- 
'*  gular  the  said  lands  and  premises, 
**  to  them  the  said  grand-children  of 
"  my  said  brother  and  si^ltT,  and 
•'  their  lieiis,  as  tenants  in  common, 
"  and  not  as  joiiit-tenants,  and  my 
**  said  personal  estuto,  and  effects,  to 
**  be  equally  dividid  amongst  them 
**  share  and  share  alike  ;"  'i'hat,  by 
a  codicil,  bearing  even  date  with  the 
will,  and  attested  by  the  same  wit- 
nesses, statin;^  that  he  had  omitted  in 
the  will  '^  to  dis{)0!>e  of  the  produce, 
••  interest,  and  increase  of  the  sur- 
*'  plus  and  remainder  of  his  real  and 
**  personal  estate,"  he  directed,  that 
his  trustees  should  pay  '*  all  the  in- 
**  terest,  produce,  and  increase  that 
**  should,  from  time  to  time,  arise,  or 
**  be  made,  of  his  said  real  and  per- 
**  sonal  estate,    to  his  wife,  and  to 

*'  his  nephews,  John  and 
[  504  ]     "  Rickard  Ashwin^  share 

*'  and  share  alike,  during 
^  their  three  natural  lives,  with  sur- 
'*  yivorsbip  between  them  ;''  That  be 


made  seviTul  othrr  codicils,  which 
did  not  vary  or  alt  r  i  ..  will ;  That 
he  dii*d  cm  iiw  6'th  ol  N^tvtuthcr.  1758, 
leaving  his  m  phew  John  his  heir  at 
law;  and  utii  rv^aros  his  wite  died, 
and  also  t).e  ii')/itei«s,  Juhn  and 
Richard^  v\iitinut  i».^ue,  R'chard  hny^ 
ing  bein  the  !>urvi\or;  'Ihat,  hi  the 
time  of  makiui^  the  will,  there  were 
two  grand- children  ot  his  sibter.  Sarah 
Morris^  and  six  of  liis  bruihi  r  Johft^ 
and  that  all  the  nine  surMven  the  tes- 
tator; That  one  grand-child  ot  the 
brother  John  was  born  utter  the  will, 
and  twelve  more  alter  the  tvbtator*9 
death;  and  uil  befoie  the  (tmih  of 
Richard  the  nephew.  'Ihe  qiubiion 
stated  by  the  court  of  Chanc«.r>  was, 
**  Wheiher  all,  or  any,  and  which, 
**  ol  the  grand-childriii  of  the  ((sta* 
•'  tor's  Ime  broihi  r,  John  Aihwiny 
**  and  of  his  late  bister,  Sarah  Morris, 
"  wiTe  iniitled  by  the  deviser**  The 
bill  was  tWvd  by  two  grand-chil- 
dren of  the  sister,  born  belore  the 
will,  against  Kancr,  the  surviving 
trustees,  and  all  the  other  grand- 
children, or  their  representatives. 
The  case  was  argued  twice,  first  by 
Dunning^  for  the  plaintitl's,  and  Mans* 
Jieldj  for  the  delendar.ts,  and  after- 
wards by  Fepyt,  for  the  plaintitls,  and 
Wallace,  toi  the  defendants.  The 
words  of  the  certificate  were  as  fol- 
lows : 

**  Having  heard  counsel  on  both 
"  sides,  and  considered  this  case,  a 
**  doubt  occurred,  whether  the  devise 
**"  of  the  real  estate,  as  it  stands  upon 
'^  the  will  alone,  was  good,  and  if  it 
**  was  coupled  with  the  codicil,  whe- 
"  ther  the  absolute  property  of  the  per- 
''  sona]  estate  would  not  vest  in  John, 
*'  and  therefore  we  directed  notice  to 
*'  be  given  to  the  heir  at  law  of  the 

/'  testator, 
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^QotiiMepofi^J  b94%Ml^  inv4k4f  viz.  fq  ^  ^^yf,  jT  thpre 
M^iBijfiifaU  ai^,  and  if  np^^,  to  the  dt^ifft  ovpr,  k^  a^  he 
juidnot met  with  aay [f 4] ;  99^ tj|^i^upp%hi^  J^^nbhip ^- 
Wijred  th^  9puuo|i  of  the  ^pooft,  tp  tt^e  ipl]i<}V| iQg  <$^80 : 


5Q4t 

1780. 


Doe 

against 


FONKZHBAV 


'^  tw^lor»  and  the   periona}  ffps^ 
''  seatat^  or  next  of  kin  to  JoAa, 


« 


ih9^  tifcy  mig^t  1^  heafd  by  coun* 
L'^^ly  i^  they  pleased.  But,  tlie 
cause  having  been  postponed  to 
this  terra,  and  no  counsel  appear-, 
ing  for  them,  we  have  tboaght  pro- 
per to  give  oar  opinion  upon  thp 
^  question,  as  between  the  graod- 
**  chiUmi  themselves,  and,  as  thty 
^  were  all  in  being  at  the  death  of 
^  Biekaridf  we  thijik  they  are  ail 
^  equally  intitM. 

^   MA17SFX1LB, 

"  R.AsTow, 

•*   E.  WiLLM, 

'*  w.  H.  AaHHVRST  [t  icry 

June  23,  1765. 

[i]  A  doubly  contingency^  in  the 
sense  in  which  the  expression  waaljiM 
in  this  case,  is  where  an  estate  in 
trust,  or  by  way  of  executory  devise, 
is  so  limited,  that  the  time  when  it  is 
to  vest  in  possesion,  will,  on  one 
event,  iall  within  the  limits  allowed 
by  law,  and,  .on  another,  will  exceed 
t^m.  It  may  be  said,  however,  that, 
in  many  other  cases  of  future  limita- 
tions, (indeed,  in  by  far  the  most  usual 
sorts  of  them,)  there  is  a  double  con^ 
Ungency.  Thus,  suppose  an  estate  is 
Kmited  to  A,  fbr  life,  remainder  to 
J.  in  tail,  remainder  to  C. ;  here  the 


liine  wh^^  C.'s  estate  shall  vest  in 
pfttfessipUp  dcpefidit  on  a  double  con- 
tpQ^nf^.  }.  if  ^.  die,  without  issue, 
before\^.  it  will  vest  immediately  on 
the  death  of  A.  2.  If  B,  outlive  J.  it 
cannot  vest  till  after  the  estato>tail  in 
B,  is  at  an  end. 

Perhaps  there  may  be  some  use  in 
the  following  distribution  of  estates 
limited  over  after  other  preceding 
lijpitations.  They  may  be  difnM  into 
three  classes : 

1.  i^uch  as  can  take  j^ace  in  tie 
nUematite  only. 

2.  Such  as  can  take  place  tn  #ti<N 
cemon  only, 

9.  Sucfi  as  may  take  place,  either 
in  the  alternative^  or  in  succession. 

1.  Of  the  first  class  arc  all  those, 
where,  if  the^r«^  estate  over  vest, 
tkey  cannot ;  so  that  they  are  only 
good  upon  the  alternative  of  the  ilfst 
never  takiiig  eflect.  This  happens 
wheM  there  is  a  trust,  or 
devise,  of  penonal  pro-  [  505  ] 
perty,  to  the  heirs  of  the 
body,  or  the  heirs  of  A,  and,  in  de« 
fault  tbercef,  to  fi. ;  as  in  Higgins  v. 
Dowlsr  (aj,  Stanley  v.  Letgk  (^}, 
Spc.  Or  where  there  is,  in  real  pro- 
perty, a  limitation  over  to  B.  after  a 
contmgent  fee-simple  to  A.  as  in 
Luddingion    v,     Kime  (c).     Doe   v. 

Holme 


■W^ffW 


•^—^-f 


[t  107]  This  case  of  Baldwin  v. 
Knroer,  has  been  since  reported,  Cowp. 
309. 


(a)  Cane.  M.  1707.  1  P.  Will.  98. 

(b)  Cited  supra,  p.  4-94.  Noie  (a). 

(c)  Cited  supra^  p.  265.  Note  (c). 


[f  4]  Ace.  per  Buller,  J.  Doe  v.  Perryn,  7  T.  Jl.  49^. 
Vol.  II.  H 
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1.780. 


Lord  Mansfield,  (having  stated  the  special  verdictyV-* 
The  ca3e  then  lies  in  a  very  narrow  compass.    If  the  eldest' 
Doe         ^^  ^^^  tenant  in  tail,  the  recovery  M'as  good,  and  barred 
acainst       ^®  limitations  over;  or,  if  the  limitations  over  were  too 
FoKNSREAU  ^^^^f  h^  ^^  entitled,  as  heir  at  law.    As  to  his  being 

tenant  in  tail^  a  considerable  objection  has  been  made,  viz. 
that  he  was  tenant  for  life  uiider  the  settlement ^  not  under 
the  will;  and  several  authorities  have  been  cited  to  prove^ 
that  the  previous  and.  subsequent  estates,  when  limited  by 

difierent 


Holme  {^^  Goodright  v.  Dunham  (€% 
ijrc.  Estates  of  this  class  are  often 
called  limitations  on  a  contingency 
viik  a  double  aspect;  or,  with  less 
qoaiataess;-  on  a  double  contingency. 
They  have  also  been  sometimes  deno- 
minated concurrent^  or  contemporary 
limitations  (/*)•  But  I  have  already 
remarked,  that,  in  many  of  another 
sort,  there  is,  as  much  as  in  th(;se,  a 
donkU  contingency  :  and  they  are  cer- 
tainly not  aptly  described  by  thd 
words  concurrent^  or  contemporary. 
Those  epithets  are  rather  expressive 
of  estates  which  take  e^ect  at  one 
and  the  same  time.  They  might, 
with  propriety,  be  applied  to  the  in- 
terests which  vest  in  coparceners,  te- 
nants in'gavcl'kind,  or  joint-tenants ; 
or  to  such  remainders  over  as  those 
limited,  ia  the  case  of  Carter  v.  Bar-* 
nardiston^  to  Thomas  Styles  and  sir 
Thomas  Barnardiston ;  for  there,  after 
the  previous  contingent  fee,  in  the 
manors  both  of  A,  and  B,  to  a  third 
person,  theie  was  a  limitation  of  the 
manor  of  A'  to  the  one,  and  of  thd 
manor  of  D,  to  the  other,  to  take  ef- 
fect at  the  same  time. 

2.  The  second  class  consists  of  those 
which  can  never  vest,  unless  the  pre- 
ceding estate  take  place  before  them, 


<c 


(( 


it 


and  then  not  till  the  other  is  either 
spent,  or  otherwise  determined.  Of 
this  sprt  there  are  examples  in  the 
cases  of  Davis  v.  Norton  {g\  and- 
IFatson  v.  mppard(h)  [t  108J.  They 
are,  however^  very  rare.  It  is  cer^ 
lainly  a  general  rule,,  "  Where  ther» 
**  is  a  remainder,  or  conditional  limi- 
tation over,  that, .  if  the  precedent 
limitation,  by  what  means  soever,  is 
out  of  the  case,  the  subsequent  li- 
*•  mitation  takes  place."  Indeed, 
Lord  Ilardwicke^  in  Vezcys  report  of 
Avelyn  v.  1Vard{i)^  is  stated  lo  iiavc 
said,  that  be  knew  of  no  cane  to  tho 
contrary.  But  the  two  I  have  men- 
tioned are  clearly  of  this  sort.  They 
ai-e  often  said  to  be  txpcctmit  on  the 
first  estate. 

.  3.  All  other  limitations  after  pre« 
vious  estates,  belong  to  Uic  third 
class  ;  and,  in  all  of  them,  as  in  all 
of  the  first,  there  is  a  double  contin- 
gency,  as  already  explained.  If  tho 
previous  estate  take  cflect,  these  await, 
its  determination,  and  then  vest  in 
)>osscssion.  If  the  other  contingency 
happen,  that  is,  if  the  first  estate  never 
vest,  they  take  place  immediately  at 
the  time  when  they  tirst  ought  to  have 
vested. 

A  devise 


(d)  Cited  ibid.  Note  (d). 

(e)  B,  B.  ijf.  20  Geo.  3.  mpra,  p. 
264. 

(j)  Supra,  p.  26s.   1  Ld.  Raum, 
S08. 

(^)  Cited  supra,  p.  77.  Note  (t). 


{h)  SuprOy  p.  75. 

[t  108]  Vide^  also,  in  the  case  of  a 
term,  Estcomt  v.  irarry,  B.  11,  7*. 
3  WilL  3.  Comb,  43?. 

(0  1  Fez.  422. 
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diflfereiit  conveywacea,  cannot  unite.  But,  if  they  did  not. 
imita  in  this  case,  then  the  first  iinutytion  in  the  will  wta 
«a  eiiectaory  devise,  which  req[iained  coqtmgent  till,  the 
deadi  of  Thomas,  and  the  estate  given  to  the  second  son 
was  also  executory,  and,  being  after  an  indefinite  failure  Fonnereav 

of 


DoK 
asainst 


A  devise  after  failure  of  the  f«nie,  or 
the  kein  e(  A.  mthout  any  previous 
estate  to  such  issue,  or  heirs,  is  void  in 
its  creation,  whether  it  be  of  real  or 
personal  property.  Such  a  devise,  w/M 
a  previous- contingent  limitation,  to  the 
issue  or  heirs  of  itf.  falls  under  the  first, 
of  thirst,  of  the  above  classes,  and  is 
[p  5]  iu>t  void  in  its  creation.  The  rea- 
son of  the  ditierence  may  be  thus  ex-  . 
plained :  When  there  is  no  previous 
estate  limited,  if  A.  should  have  heirs, 
or  issue,  they  might  last  for  ever,  and 
while  they  did,  there  would  be  nobody 
who  could  bar  the  estate  limited  over; 
and,  therefore,  a  perpetuity  might  * 
take  place,  which  the  law  will  not 
suiTer.  But,  where  the  estate  is  pre- 
viously given  to  the  heirs,  or  the  issue 
oi  A,  and,  (if  future,)  is  limited  to 
vest  within  the  legal  boundaries,  in 
point  of  time,  the  principle  of  pre- 
venting perpetuities  does  uot  render  it 
necesvary  to  hold  the  devise  over  to 
be  void  in  its  creation.  For,  to  con- 
sider: 1.  The  case  of  personal  pro- 
perty ;  if  the  first  estate 
[  506  ]  vest,  (whether  limited  to  is- 
sue, or  heirs,  is,  there,  ex- 
actly the  same  thing,)  the  entire  in- 
terest and  dominion  is  thereby  ex- 


hausted, and  there is'nothing left  npibu* 
which  the  subsequent  limitation  can 
attach,  which,  therefore,  becomes  im- 
mediately, by  necessary  operation  of 
law,  a  mere  nullity :  2.  In  the  case  of 
ri*al  property;  if  the  first  limitation  is 
to  hcirs^  the  whole  interest  and  do-  . 
minion,  in  the  same  manner,  vcsti  with 
that  estate;  if  it  is  tomi<e,(or  heir$  of  . 
the  bodjf^  for  I  use  those  words  as  ay? 
nonymous,  because,  in  wills,  they  ge* 
nerally  are  so,)  then,  upon  its  vesting, 
such  an  intcrci^t  is  acquired,  as  en-  . 
ables  the  iirst  taker,  if  he  pleases,  by 
the  legal  cea^mony  of  a  recovery,  to 
convert  his  qualified,  intoan  absolute^  • 
interest  and  dominion,  and  thereby,  in  , 
like  manner,  render  the  devise ^over  a  * 
mere  nullity.    This  last  was  the  case, 
in  the  present  cause  of  Doe  v.  Fomne*  * 
reau.    The  point,  which  is  so  clear, 
upon  the  principles  laid  down  by.Lqrd*' 
Mannfieldy  in  delivering  the  opinion  o(  < 
the  court,  was  never  before  fully  de«^ 
veloped,  and,  directly,  and  explicitly, 
decided.     Yet,  to  account  for  the  ceT* 
tificate  of  the  judges  in  Stephens  v. 
Stephens  J  we  must  suppose  them  to 
have  held  the  same  opmion,  on  this 
precise  identicial  point.     For  all  the 
clevises  there,  as  here,  were  executory ; 

the 


[f  5]  Sec  Mr.  PoxTf/Z's  note  to  the 
lifth  edition  of  Fearne  Cont.  Rem, 
vo).  II.  p.  493,  where  he  states  that 
this  position  is  erroneous,  and  con- 
trary to  the  ducfrine  established  by  his 
author  in  the  text.  He  attributes  the 
error  to  a  misconception  of  the  prin- 
ciple on  which  Lord  Ma/tti/ield  de- 
cided, which  he  maintains  to  have 
bei^n,    that  the   limitation  alter    the 

11 


death  oi  JTkomas  Fonnereau  would,  in 
either  case,   have  been  a   good  and 
valid  devise,  viz.  whether  he  left  is- 
sue, or  uot:  whereas  the  dr>ctrine  of. 
double  contingencies,  as  explained  in 
the  beginning  of  the  present  note,  is,  * 
that  in  one  event  the  estate  would  vest . 
within  legal  limits,  but  in  the  other 
not. 


o 


1 T8Q.     of  in^rp  6]^  wiu  too  remote ;  th«cef9re.  gmmm  ^f  ^ 
v^^^^^^     ^^,tbe  qeyui^  by  Thomas,  updef  whirlf  %  4ei)^4^f>f  S'^^Wfif- 

Do^        wt3goo4. 
acHnst         On  Ttfetdfly,  thi?  Igtb  pf  4fnV,  17Qq,  his  XipnUiip  s^ 
F%i||i99'#A^  the  court  bfuTctecid^  tji^t  tb^  fjlipvbe  tp  th«  sejcpaci  fpR  was 

voi^ 


the  limltetMHi  in  fee  to  Sir  RscAartf, 
(tbo  ti^tor^B  brother,)  was  after  an 
indeiniie  fitiliire  of  the  issue  of  the 
gmn^^^ughters,  to  whom  a  previous 
estate,  mtiul,  was  limited;  and  the 
certificaie  expressly  says,  that  when 
the  pwvsous  Umitatjons  should  be 
spent,  the  estate  wonld  go  over  ta  him, 
or  vctt  in  him,  by  virtue  of  the  last 
remeinder  to  him  in  £ee(a).  But,  to 
go  e  little  iarther,  if  what  was  argued 
by  the  counsel  for  the  plaintiff,  in  this 
cas6>  is  law,  (of  which  I  believe  there 
is  no  donbt,)  viz.  that  the  words 
^  heirs  of  the  body  of  Tkomaty*  were 
>MMnlftofpiiAr^afe,and  that  the  eldest, 
and  otker  sons  of  THovmm^  would  have 
tllken  me€iM$9oehf^  in  tail-male,  under 
tboae  words,  What  else  wer^  the  cou^ 
tingeot  estates  to  the  younger  sons  of 
3^jtap||«f«,  but  executory  deyises,  after 
thie  in9«0njfte  failure  of  the  issue-male 
o|  theip  elder  bcothep?  According  to 
JM$  it  MmtdroUfe*^  case  (i),  the  se- 
ceu<i  *on  of  *fAom^^  (and  so  of  the 
liAefB^)  must  indeed  have  claimed,  as 


heir-male  of  the  body  of  his  fathfr, 
per  formam  doni,  yeU  Cf:r|4ialy  nol 
by  deictnt^  for  as  t  be  eldest  ion  to|ik» 
so  must  he  by  pvrckose* 


It  may  bo  observed  kerf,  n»  nol 
foreign  to  tlw  casi'  I  aitk  rp))ortiiig«  thai 
the  rule  in  SieUe^'s  case  is  not  p»  Hect- 
\y  accurate,  in  saying  thaU  whmi 
there  is,  in  the  same  'conveyance,  a  li- 
mitation to  the  anccKtpr,  iur  life*  andp 
medialely  or  immediatefy^  to  hh  bcira 
in  fee,  or  in  tail,  the  words,  ^*  hi9 
*^  heir"  are  n^t  words  of  purchqsc* 
When  there  is  an  intermediate  vptod 
remainder,  as  in  Coukon  v.  Vovhon^ 
those  words  are  words  of  fnrchase[r  73 
They  do  not  qualify  the  csttatc,  or  de- 
scribe the  quantity  of  interest,  given 
by  the  first  limitation,  but  vest  (mother 
estate,  x>iz.  a  remainder  in  fee,  or  in 
tail,  in  the  tenant  for  life.  They,  at 
the  same  time,  indeed,  express  the 
quantity  of  that  other  estate,  but  so 

do 


(«)  Cases  ttn^.  Talk.  2dd« 


{b)  Cited  supra^  p.  501,  mte(c). 


[f  6]  jice.  Hahcrgham  v.  Vincent^ 
5  T,  R.  92.  VenahUi  v.  A/orm,  7  T.  R. 
342,  i^ood  v.  fiorwr,  1  East.  259. 

[w7]  Mr.  Fiarne  Cont.  Rem.  103, 
has  combat4-d  this  position,  and  de- 
fended tbt  expn^jihionii  of  Lord  Cokt 
in  Skelk/9  case  He  maintains  that 
she  words  **  his  heirs"  are  words  of 
limitation,  whither  there  be  such  in- 
termediate ebtate '  eiween  thee»tatefor 
life  and  the  n*maind(  r,  or  not.  The 
result  of  his  reasoning  is,  that  in  the 


former  case  the  6rst  taker  has  an 
estate  ill  fee  divided,  and  subject  to 
the  intermediate  estate,  and  in  the 
latter  case  he  has  nn  entire  estate  in 
ft  e.  It  appears  that  in  biith  cases  the 
words  '*  his  heirs"  qualify  and  enlarge 
the  estate  first  givtn;  aiid  that  it  is  a 
confusion  in  terms  to  call  those  words 
of  purchase,  which  give  an  estate  not 
originaify  to  the  heirs,  SfC.  dcscrihid, 
but  through  the  medium  of,  or  by  de^ 
scent  from,  the  ancestor. 


IN  THfe  tWE?»lY- Jttt^  tKAft  OT  ^EORGE  TH. 

^c^,  da  A^  diabdritv  oi  iUt  caM  of  Otxtimn  t.  GobifitgA/, 
Ur  repof^^  t*J  Sir  Jrf^j  Buhow,  ifiit  Aiat  4ey  bad  ^ce      _ 
seed  a  maniucript  note  of  dftt  c^,  taten  by  &f>iyMi,  ^rfdch        Dqk 
'  ^fe^ted  li  gnMiiid  flic  tli6  dA^Maiiikti6li  diffiiirentiliatti  t&at      sgainst 
^ied  by  Sir  James  BurmmiS}.    That  the  fconVC,  upoti  tlliSf  Folmettxo 
^te'rOihed  CoH'i&ilerabTe  doubts  coitcennng  th6  oJjfaK^  4e- 
livfered  i  /ew  Otys  M'fOf«,  ahd  dUired  to  fak^e  the  case  a^giled 

'I^  &kf,  his  Loirdsbif)  dfefiveKd  difeiddilfate  oimdan  of  Jbe 
«6af^  M  ibUo«)(. 


del  other  wonli  <tf  ptmhoae,  in  gone-  iud^e'tit    of  the  court,    with  Mr. 

tki,  evprcca  t£c  ((uuitiiy  of  the  int^-  Justice  Blacittmu^a  account;  and  it 

C:  nor  ,caii  it  wcM    bc_  onterwiae.  f^pexrs,  by  both,  that  the  decision 

correct  metliod  of  expressing  tae  weht  upon  ucMtefnative,  cither  of  the 

pEopositiun  would  be.  tliut  tbc  wvrxU,  Ht6ce  havirfg  tUkkk  in  cilatouil  by 

in  siicii  c&SM,  do  I'lot  lijjiif  tihf  ikdttb  ttntilltatiod,  6r  of  tlf^  jfrtf  devise  fto 

1o  iki  iilr'i  ii    jt^iUfteri.       nHUt  He  irfh  ■of  hk  mi  of  tie  »iece  bm 

f^nft  to  litfte  l£t^atf^d  ko  Ihate  V&li  Any  lAIU-liiMhtS,}  Iking  too  remote, 

Auintrlioii,  In  Wfc'  ieMliif  Volnrii^  Hf  and, of  co'ttNb, fbe iMmi/.    Thccuurt 

KiV  jf  brMgiiteht,  ti/leithiNtiit^er.     tik  Mo^bl  it  ifimefWiiiry  to  determine, 

dMats  thtftflt  Mid  do«n  »i  SHeltef't  vtieitiiT  the  irierc  ^k  an  ettate-tail 

cub,  intd  fMf  jttrwrapfn;  snl  i^v*,'  hrimfiKcadon;  «tM  according  to  Mr. 

Htlh«  ferfejciz.  «<ith  regard  to  M  M-  Khifm't    vote.    Lord  Mant^eU,    in 

Jh^fe  limtKtioB  to  Ilic  h^ra,  "  The'  fpving  Judgninil,  laiJ,    "  Tbc  whole 

.  "  wo«*di  '  the  heirs'  are  w*ds  of  fl-  "  of  tlic  tiiM-  comes  fo  ihts :  Whetber 

"  wrtdwi.  *nl  act  of,  p«rcU»e<a)."  "  Urs.  Hilosiyn,    (tde  icstatrix.)    in- 

Bvt,  in  fhe  pt^er,  hi  changei  the  ex-  V  tctiddd,  by  ihc  devise,   to  give  tie 

ynsucm.  _  "  When  the  anceitpr,  by  "^  ieirt  of  ihc  i'o3y  o?"  her  meet  A.  L. 

**aoy  ph  br  coiiteyaucc^    tatei  an  "  hy  a  iciutiil  MiiiUdiid,  the  mnainder, 

*e«eteof  Jrecholdjiiajfii  tie  same  "  rCvtrsioii',  orbitflie,  (whatever  it  is 

*  jfeorcifi+eyaMi.fiierersiCnes'fele,  "  cfiUed,)  ittct  ttte  Seuihs  of  henelf, 
■**  Tafia,  or  ft' Wfl,  Yo  hT»  Hg&t  iM  "  B.  tf.  ififl  A.  L.litiA  fnilure  of  iuue 

*  it^Smdy.  tyik.  ^HM  M  estfcft'  frf  "  «itt«*H  Wttft^:    6r    whether  the 

*  1*',  at  ini«f,  (irttAei'f.dseJ  bf*#e^  *'  *Watt  to  ^ve  *i  estolc  in  pouei> 
'  '*'  ftie  said  estates]  thi*  remainder  ihall  "  sion,  to  the  issue  of  A  L.  by  a  se- 

**  oHtfrA  in  tjU  mtcntor,  and  shall  not  "  cond    husband."       His    LonJihip, 

"  be  in  abeyance  (i)."  tberefme,  (being  clear  that  it  was  not 

[3]  I  have   been  favoured  by  Mr.  an  immediate  devise,)  put  the  case 

JCn^oa  with  «  copy  <ff  \th  ttoteal  that  entirely'  o^  the  rcinotcnefla  of  the  ^rtt 

daa,  iMricfa  it  aAckfuller  dia'n  either  devise.     The  toapiier  in  which  he  is 

Ab  lipbTt  hf  Sir,^M  Burroa,  or  taid  to  have  stated  th'e  ((uesuon,  in 

diat  since  print«t.  iU  the  orst  mlune  2  -Burr.  tJ3,   h   meitSoavd  nipra, 

of  BfanbMH'a  Reporii.     ll  agrees,  p.  SOO.i'oi. 
fatwave^  in  the  inalMial  part  of  the 
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1780.  ^^  Mansfield, — After  tbe  second  argument^ and  upon 

y^,^^  considenition  of  the  cose,  we  were  of  opinion,  and  gave  iudg- 
j^^g  ment  accordingly,  tliat  either  Thomas  was  tenant*^  in  tau,  1^ 
azainst  connectii^  fab  estate  for  life,  in  the  deed,  with  the  limitation, 
FoKNUEAU  ^  ^^^  ^^^»  ^  ^^^  ^^^'^  male,  (without  saying  it  was  our 
*[  50S  ]  .opinion  that  they  could  unite)  or  that  tlie  limitation  over  was 
■  too  remote,  as  being  after  an  indefinite  failive  of  issue ;  and 
we  could  find  no  case  M'here  tlie  court,  in  a  will  of  real  pro- 
perty, had  raised  an  implication  to  confine  the  failure  of  issue 
to  the  lifeof  tlie  ancestor.  But,  afterwards,  turning  the  cases 
•  on  thb  subject  in  our  minds,  and  considering  the  reasons  on 
wliich  they  proceed,  namely,  to  prevent  perpetuities;  we 
stopped  the  jud^^nt,  and  desired  the  case  might  be  again 
spoketi  to.  It  has  been  argued  a  third  time,  and  we  have 
changed  our  opinion,  and  shall  give  our  reasons.  The  mle 
is  unquestionable,  that  there  cannot  be  an  executory  devise 
after  an  indefinite  fiiilure  of  issue.  But  that  is  not  the  case 
here.  We  all  think,  that  tlie  estate  for  life  being  by  one  in- 
strument, and  the  limitation  in  tail  by  another,  they  cannot 
unifce,  and  that  the  heirs-male  of  Tliomas  would  have  taken 
by  purchase [f 8].  This  is  a  setded  point;  and  we  lay  it 
down  as  our  clear  opinion.  What  are  the  limitations  here? 
They  are,  to  the  heirs-male  of  the  body  of  Thomas,  and,  in 
default  of  such  issue,  to  tlie  second,  and  other  sons.  There 
are  two  ways,  in  form  of  law,  in  which  this  last  limitation 
may  take  effect.  ] .  If  Thomas  dies,  leaving  issue-male,  then 
die  estate  to  the  second  son  takes  effect  immediately,  as  a 
remainder  expectant,  which  may  be  barred  by  a  recovety, 
2,  Suppose  the  other  alternative,  (which  really  happened,) 
diat  Thomas  has  no  son,  then  it  is  an  executory  devise  to  the 
second  son,  if  ThomaSf  at  his  death,  leave  no  issue-male. 
This  is  within  the  limits  established  by  law  to  prevent  perpe- 
tuities. We  have  looked  into  the  cases,  to  see  how  nur  mis 
reasoning  upon  principle  can  be  supported  by  authorides ;  ^nd 
we  think  there  are  three  which  go  a  great  way.     I.  In*  ^e^ 

'   fhiM 


[f  8]  The  principal  case  has  al-        So,  if  the  first  estate  be  an.eqnit- 

ways  been  considered  as  a  leading  able  estate,  and  the  second  a  l^al 

authority  for  this  qualification  of  the  estate,  they  cannot  unite.  Sihetttt  t. 

rule  in  ShtlUyH  case,  Feame  Cant.  JFilson,  2  T.  R.  444. 
Rem.  p.  98.  But  if  dbe  second  instrument  *be 

So,  where  one  instrument  was  a  only  the  execution  of  a.  power  4xm- 

will,  containing  a  limitation  to  such  tained  in  the  first,  it  is  otherwise ;  for 

person  as  the  testator  should  appoint  then  the  second  instrument  is  to  be 

by  deed  executed  -^nd  attested,  and  considered,  as  forming    part  of  the 

the  other  instrument  was  a  deed  con-  first.  Venables  v.  Morris,  7  T.  R,  342. 

formable  to  such  description.  Haberg*  •  See  Feame  Cont  Rem.  pp. 
ham  V.  Vincent,  4T.J^92. 
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fh^n$  y.  Stephens f  the  court  t(^k  a  ]aige  stride  of  twenty-one .      1 7  gQ  - 
yeus  after  a  life  in  being.    The  argument  was,  that  this  would  * 

not  create  a  perpetuity.  Former  cases  had  sdd,  a  limitation  j^^^ 
inight  be  made  to  take  effect  on  the  death  df  a  person  in  asainst 
es$e,  or  the  birth  of  a  posthumous  child,  and  aUenation  was  FoMNE&EAn' 
not  restrained  for  any  longer  time  in  Stephens  v.  Stephens, 
for,  if  a  devise  could  hold  to  a  posthumous  child,  there  could 
be  00  alienation  till  he  should  attam  the  age  of  twenty-one. 
An  obvious  objection  to  llie  alternative  ;n  this  case  is,  Uiat,  if 
the  limitation  over  is  a  remainder,  It  cannot  be  turned  into  all 
eieputoiy  devise.  That  is  true,  if  it  ever  vest  as  a  retnain-  [  509  ] 
der.  But  here  it  might,  or  might'  liot,  tipon  a  contingency; 
and  it  never  did.  2.  So,  in  Hopkfns  v»  Iiopkini^  Ldrd  Tal- 
bot decided,  in  support  of  the  mtent,  that  a  limitation,  which 
in  one  event  would  have  operated.as  a  remainder,  but  which 
event  did  not  happen,  should  operate  as  an  executory  de^^. 
This  he  did  upon  principle,  without  precedents ;  find  a  great 
estate  is  now  held  under  his  determination.  .S.  Brotenstcord 
V.  EdnrardSf  is  another  strong  instance  where  it  was  held  tliat 
a  devise  may  operate  either  way,  according  t6  die  event  (a). 
ITiese  are  the  authorities  which  go  along  with  the  principles 
1  have  stated,  and  enable  us  to  support  the  intention  of  the 
testator.  Aa  to  that,  there  is  no  doubt-  that  he  meant  to  give 
successive  estates  in  tail-male. 

Judgment  for  Ae  plaintiff* 


MaUKICST  against  fiR£CKKOCK«  ,        Wednaaay,  * 

J  N  Trinity  Term  last,  (on  Tuesday,  the  30lh  of  May,)  Bald-  It  b  •  gtnenx 
■■•  win  moved  for  a  rule  to  shew  cause,  why  the  mquisition  ^^  im^noT 
taken  upon  the  ymi  of  enouiry  in  this  cause  should  not  be  tetaaideftTcr- 
set  aside,  on  accoimt  of  Uie  smallness  of  tlie  damages.    It  SfilS^^J^^^ 
was  an  liction'  on  the  case,  for  maliciously  suing  6ut  a  com-  count  oftbe 
iriission  of  bankruptcy  against  the  plaintiff,  and  also  for  miH  JSmwSJ^  **• 
liciously  holding  hun  to  bail  for  jplOSO.    The  defendant  let    *^^ 
judgment  go  by  deftult,  upon  M'hich  a  writ  of  enquiry  i^as 
executed,  and  the  jury  gave  only  £5  damages,    llie  affidavit 
upon  which  Baldwin  moved,  stated,  that  the  plaintiff's  attor- 
ney had  proved,  before  the  jury,  that  his  bill  of  costs  to  the 
plaintiff,   for   superseding  the   conmiission  of   bankruptcy, 

amounted 

(a)  Cane.  20  March,  1750,  1.    2  Vcz.  249. 

H4 


3(»  tA^IS^Ym  UitkAS^iMJis  tiJM 

l?gO.  afi8u&tbd  tb  UJptirit^  bf  £a6,  And  that  tio  tnieace  i^  pt{^ 

y^^^/^  duoed  6il  Ai«  j(iKrt  of  tte  defMdbnt    He  Ot^  MatkAtHh  %. 

Mai/ri€£t  MiddletailiCay,  nAitfe  fto  tetibn  bdng  for  ii  friEid^inaiir&  bitt 

agsvfMt  ai&duntii^  to  J^S^,  &6a  the  ttiiiiiry  hi»r  ha'^g  giv6n  o^y 


fiHBckVbck  a  e^ny  dam i^es,  Ae  fMli^  ^itt  s^t  OOh  [l]. 


[510]         Jbe  c6uM,  |rt^  k'diiAgr  dlMi^fy,  filled  the  rul^. 

Ttiis  A&f  masM  mmti  esoMd,  and  It^blted  dpon  it,  to 
ah  ^tsBiishM  Tufb,tff4k  ik^fS6\m  ^I  A«^rer  s^  6^ide  a  veMkl 
on  hccoiiat  6f  fB«  siffiUth^  d/  th^  damages. 

llie  Jttofm-^iiimH^  f&t  ttit  jStabtiff;  obl(^^,  that 
ei/«jy  rule  of  tlmt  'soYt  AdWtt  6f  «&L^i>ti6ii8  [el;  th^t  dii  ^^. 
^ct  hete^  v^ddid  ft  jli|M^  ^  te  giarTngl  V  absiM,  if  the  natOH^ 
o?  ihe  acfiftii  ^Wtte  coiisiflM^ ;  and  miit  the  defendant,  trjr 
.  suj^srih  j(  ju^^nettt  f6%ohy  default^  had  con^euiied  that  he  had 
acCsd  iAdti&ov£^;  '(Acf  pi^f  of  maTibb  beii^g  necessary  tO 

Lftrd  MAil$FiELPr-^He  hto  coiifesised  malice^  in  point  of 
^m,  iHid  merely  for  fBe  jkirpbee  of  letting  the  plaintiff  in^  to 
prove  fte  (R^jKib  of  injury  he.  has  received. 

l!lie  rate  disdiarged. 

(a)    fi.  ii.  7**19  (7«o.  2.    2  S#r.  to  have  «/^vniecf,  on  the  authority  of 

1259.  several  cases  there  cited.    The  small- 

[1]  But,  in  thatoaaeytbefJaintiff's  ness  of  the  damages,  therefore,  was 

attorney  produced*  a  witni^ss,  who  had  not  the  ground  joF  that  determination, 
told  him,  he  could  prove  the  bill,  and         [2]  Thus,  if  the  smallness  of  the 

who^  when  the  jury  was  sworn,  re-  damages  arises  from  a  mistake  in  point 

fused  to  ffive  evidence,  and  the  sheriff  qflaw^  of  the  iheriff^  (as  in  Markham 

thousht  he  could  not  adjourn.     The  v.  Middkton^  or  of  the  jury^   (as  in 

court  thought,   under  such  circum-  Woodford  v.  Eades^  I  Str.  .425.)  the 

statt^  tfe  sheriff  mighty  iA4  eU^  to^tt  will  set  attid^  idbe  verdict  [f]. 

]^)|b{-ii^tiJMpa!»'i!i^^  Vheih  un^  the  commission,  ind  de- 
tIMto oMEfttdam  wis  £ankrup)E,  and  icliVied,  in  the  exeircjise  of  tk&T  discre- 
te Jhl!tr  ilif'n6t|f^ft  drec«6  of  tfi'e  ^6n,  t6  itit^tfire.  (futli}5cr  v.  Sntik^ 
ejectme^  m  HSm  dtktti^m  ¥fr^  ^Xsit  ikif&,  2  T.  tt.  S6l. 
said,  plaintiff  AS^M  )^%  i  d^At  kit 
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1780. 


NoBLB  and  Anethier  egamst  K£mnoway.        ^^"^"'' 


IfTltS  wii  iin  tedon  on  k  policrr  of  insurance,  whkli  was  An  ander^riter 
*  tmhUoti^  Lord  MaSsfibld,  at  Gmldhalt,  at  the  li^,';S«,''„d°'' 
^ittitagS  after  kst  Trinitu  Tetiii,  when  a  vordict  was  found  for  pccuiur  drcum< 
diie  plaintiffs.  Ob  Thunday,  the  9th  of  November,  Dunning  '^^  ^  \^ 
obEuned  a  riil^  to  shew  cause,  why  there  should  not  be  a  new  to  which  the  m- 
Wid;  and  this  diy,  tiie  case  wds  argued,  by  Lee  and  Baldwin,  ^^tT-r!" 
imt  piiubtiftty  imd  \be  AttorneihGeneral,  and  Dunning,  ner  of  conduct- 
hk  dife  dcfeiMJarit.  i«5  »  P»r^«^: 

rwv  .,,^..  ^       •■»«•  t  br»nch  of  trade 

The  case,  dm  6via6nce,  upoo  Lord  M/lnsfielb  s  report,  n  one  pUce, 
i^il^AiarM  to  te  as  follows:   The  insurance  was  upon  the  *^**^"|^,^*** 
a^ps,  the  Hoipt  an'd  the  Anne,  at  and  from  Dartmouth  to  t^he  inaDner  m 
Wdterjhrd,  and  fro<n  fhenc^  to  ihe  port,  or  ports,  of  dis-  ^  *****h*l?<»rried 
d^urge,  6la  the  toai^  6f  "Labrador,  with  leave  to  touch  at  oITatano^r 
liemouk^and,  and  libon  any  kind  of  goods  and  merchan-  p^»^ 
IBxes ;  aM  4lso,  on  tnt  Aim  tUl  they  should  be  arrived  at 
teSr  port  of  dischlBiige,  ahcT  should  have  moored  at  anchor 
Mfentj-foul'  hours,  i^  on  the  goods  and  merchandizes,  until 
the  same  sh&uld  be  there  discharged,  and  safdy  landed.    By 
a  daus6  in  the  policy,  money  advaiuced  to  the  fahermen 
#a8  instu^ed.  /flie  Anne  arrived  safe  on  the  coast  of  Labra-      [511] 
dor,  OD  Aie  22d  of  June,  and  the  Hope  on  the  1 4th  of  Ju/jft 
1778.     Froln  the  time  of  their  aitii^,  the  crews  were  em- 
pl&ftA  in  fidiii^g,  and  had  taken  out  none  of  their  cargoes, 
etcef^  at  leisure  houhi,  (partly  on  Sundays,)  such  things  as 
^f^ft  idkmedkfely  Sauted.    On  the  18th  of  August,  an  Ame^ 
Hcan  privat^r  entered  the  harbour,  (Tenmle  Bay^)  and  took 
lk>fh  tbe'V^Hs^ls,  th^re  b'i6ing  nobody  at  tnat  time  on  board 
Either  of  thetn.    The  action  was  brought  to  recover  the  value 
6f  die  go6(is.    11i^  drf(^ce  was,  that  there  had  been  an  un* 
IMicessarv  d^y,  in  uhloa^g  Ae  caigoes,  in  consequence  of 
SfftkitSx  tney  had  bce'h  expos^  to  capture,  and  that  the  under- 
Writ^  oi4^t  not  to  be  liable  for  what  had  happened  from 
flie  nej^Egence  of  tli6  insured.    The  plmntiffs  rested  their 
caae  oof  the  words  of  the  policy,  and  on  the  usage  of  the  trade. 
1i1i6y  called  ode  Astwick,  the  captain  of  the  Anne,  who  said, 
that  he  had  b^en  the  sam^  voyage  thr^  times  in  the  three  last 
jMVs,  ititd  th^  th^y  Kad  proc^al  in  the  same  manner  during 
ttch  6f  tiie  tbya^^s ;  that  h6  did  not  think  the  plaintiffs  had 
MMidtttbs  iufficiMt  to  haivh  held  the  goods,  if  they  had  been 
linSied;  abd  that  there  were  iio  settiements  on  the  coast  of 
Labfador,  but  thos6  beloBgins  to  the  jdaintifis.    One  of  tlic 
SdfiloM  s<iror6  to  the  same  ell^t.    The  pTaiiitifis  dien  called 
one  Frenchp  to  prove  the  custom  of  the  iJeufoundland  trade. 

This 
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1780.      ^^^^  evidence  ^-as  objected  to;  but  Lord  MansfieId  ad« 
s,^,^^      mitted  it ;  and  the  witness  swore,  that  in  the  Newfoundland 
Noble       trade,  it  is  customary  to  keep  their  goods  on  board  several 
atrainst       months,  and  that  sometimes  tney  have  part  of  their  homeward 
Kfnnoway..  cargo  of  fish,  and  part  of  their  old  cargo,  on  board,  at  the 
same  time.    That  the  first  object  b  to  catch  fish,  and  they 
unload  only  at  times  when  they  cannot  fish.    The  old  cargo 
being  chiefly  salt,  and  provisions,  it  is  taken  out  gnidually,  for 
curing  the  nsh,  and  for  consumption.    This  witness  was  con- 
firmed by  one  Newman.    Neither  Newman  nor  French  had 
been  at  Labrador.     One  Hunter  was  then  called,  who 
proved,  that,  some  years  since,  he  used  to  send  vessels  of  his 
own,  and  also  chartered  vessels,  to  Labrador^  and  that  it.wais 
usual  in  chartering  ve<isels|  to  stipulate,  that  they  should  have 
sixty  days  allowed  for  discharging.    Tliat  he  apprehended  they 
Wjere  oftentimes  longer,  in  fact,  and  that  it  was  not  so  easy  to 
discbarge  a  cargo  at  Labrador ^  as  at  Newfoundland. 
[  5,12  ]         111  support  of  the  rule  for  a  new  trial,  it  was  contended!, 
tliat,  as  tne  policy  on  the  ships  expressed  twenty-four  hours 
after  their  safe  arrival,  no  under-wnter  could  suppose,  that  he 
was  to  be  liable  for  the  goods  for  fifty  or  sixty  days  longer* 
lliere  was  nothing  that  bespoke  an  insurance  upon  a  trading 
voyage,    llie  only  reasonable  construction  of  the  policy  is, 
that  the  goods  are  to  be  protected  until  they  can  be  reason- 
ably and  conveniently  landed.    As  to  the  evidence  concerning 
the  Newfoundland  trade,  it  ought  not  to  have  been  admitted. 
In  cases  of  ^reat  public  branches  of  trade,  such  as  that  to 
the  coast  of  Guinea,  the  general  usage  may  be  given  in  evi- 
dence, and  the  utider-writer  is,  perhaps,  bound  to  take  notice 
of  it;  yet  on  policies  on  Guinea  ships,  it  is  most  usual  to  in- 
sert a  special  clause  for  protecting  the  ship,  and  goods,  during 
her  stay.    This,  tliougli  it  may  be  unnecessary,  shews,  at 
least,  that  where  there  b  no  general  usage,  the  under-writers 
shall  not  be  liable,  without  an  express  stipulation.     But,  here, 
there  can  be  no  general  usage ;  the  trade  has  been  established 
but  a  few  years,  and  is  entirely  in  the  hands  of  the  plaiutifls. 
Newfoundland  and  Labrador  are  dbtant  and  discontiguousi 
and,  although  the  object  of  the  voyages  to  both,  may  be  the 
fishery,  yet  the  fishing  trade  is  conducted  very  diflFerently  at 
diiFerent  places.     Would  di6  practice  at  Greenland,  Nova 
Zcmbtaf  on  the  coast  of  Scotland,  or  in  the  new  whale  fisheiy 
in  the  Mediterranean]^  \QQ\  be  evidence  in  this  case?    If 
a  merchant,  who  carries  on  the  fishery  on  the  coast  of  Labrar 
dor,  chooses  to  adopt  the  methods  and  practice  in  use  at 
Neufoundland,  he  certainly  may ;  but,  till  this  becomes  gene- 
rally known,  the  under-M'riters  are  not  bound  to  take  notice  of 
it.    There  will  be  no  inconvenience  to  the  trade,  by  a  decbioni 
in  favour  of  the  defendant,  because  a  special  clause  may  be 
inserted  in  future  policies. 

'  "  On 

[ti09]  Qtt. 
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Od  the  other  side  it  was  argued,  that,  what  is  die  usage  in      1 780* 
a  similar  branch  of  trade,  is  evidence.    That  it  was  a  fair      >^v"^ 
presumption,  tliat  a  new  branch  recently  established,  would  be      Noble 
conducted  in  the  same  mamier  with  other  branches  of  the       against 
same  business.    That,  in  a  late  case  of  Puller  v.  Off  ley  f  which  Ken  m  o  w  at. 
was  tried  at  Guildhall,  evidence  of  the  general  practice  in 
die  Guinea  trade  had  been  admitted,  upon  the  construction 
of  a  policy,  on  a  ship  engaged  in  a  particular  braudi  of  that 
trade.    Tlie  insured  could  not,  it  was  admitted,  take  an  un- 
usual and  unreasonable  time  to  unload,  and,  if  it  had  appeared      [  513  1 
Aat  the' time  employed  in  this  case,  had  been  longer  than  what 
vna  usual  and  reasonable  at  Nerrfoutidland,  the  plaintiffs,  per- 
1u^,  would  not  have  been  entitled  to  a  verdict;  bat  the  jury 
wel«  to  judge,  under  the  circumstances,  whether  the  time  was 
unreasonable,  and  they  thought  it  was  not. 

Lord  Mansfield, — ^The  trade  of  fishing  on  the  coast  of 

'  Newfoundland f  especially  from  the  west  of  England,  has  been 

'  known  and  practised  for  many  years.    Since  the  treaty  of 

'  PariSf  a  new  trade  has  been  opened  to  Labrador,  The  insu- 
rance, here,  is  on  the  ships,  and  the  goods  till  landed.  The'de- 
ieoHantsays,  the  plaintiffs  have  been  guilty  of  an  unreasonable 
delay  in  .landing.  That  question  was  to  be  tried  by  the  jury, 
and  could  only  he  decided,  by  knowing  the  usual  practice  of 
the  trade.     Every  under-writer  is  presumed  to  be  acquainted 

'  with  the  practice  of  the  trade  he  insures,  and  ihat  whether  it 
is  established,  or  not.  If  he  does  not  know  it,  he  ought  to  in- 
form hinfiself.  It  is  no  matter  if  the  usage  has  only  been  for 
a  year.    This  trade  has  existed,  and  has  been  conducted  in  the 

'  same  manner  for  three  years,  it  is  well  known  that  the 
fisbeiy  isthe  object  of  the  voyage,  and  the  same  sort  of  fishing 
is  carried  on  m  the  same  way  at  Newfoundland.  1 '  still 
tUnk  the  evidence  on  tliat  subject  was  properly  admitted,  to 

"  raew  the  nature  of  the  trade  [<^].    1  he  point  is  not  anulo- 

'  goUs'  to  a  question  concerning  a  common-l&w  custom. 

WitLi^Sj  and  Ashhurst,  Juetices,  of  the  same  opinion. 
BcxLBR,  Justice, — I  tliink  there  was  sufficient  evidence, 

"without  calling- in  aki'the- usage  in  the  Newfoundland  trade; 
for  it  appeared^  on  the  face  of  the  policy,  that  the  fisheiy  w^s 
the  purpose  of  the  voyage.  But  I  think  the  evidence  objected 
to  Iras  property  admitted.  If  it  can  be  shown,  that  the  tiifie 
would  have  been  reasonable  in  one  place,  that  is  a  degree  of 
evidence  to  prove,  that  it  was  so  in  another.  The  eftcct  of  such 
evidence  may  be  taken  off,  by  aproof  of  a  -difference  of  c)r- 
cumstancea.     It  is  vety  true,  that  the  custom  of  one  manor  is 

'  no  eridence  of  another ;  that  has  been  determined  in  many 
cases ;  but  the  point  here  is  very  different ;  it  is  a  question 
coaceming  the  nature  of  a  particular  branch  of  trade.    ' 

14ie^nile  dischaiged. 

« 

[O*]  Fide  Ford  v.  Hopkins^  N.  Pr.    2S3.  Ekins  v.  MacMole,  Cane.  1753, 
H.\2fF.  3.  cor.  Holt,  Ck.  J.  1  Salk,  •  Ambl.  184. 185!  -      - 


WMne^.y,  RiTsSlEL  o^aifisl  LaI^gstaffe. 

An  indorsement   |f\NE  Galhy  having  had  frequent  money  transacUom  with 


untlen  on  a 


/ANE  Gallmf  having  had  freqi 
^^  the  phniniff,  who  was  a  b& 


blank  note  or  ^  die  phniitiff,  who  was  a  banker,  and  having  overdravm 
chepk,  will  after,  his  cash  account^  the  plaintiff  suspectirtg  his  creclity  refiised  to 
ihdoiUr7or  any  advance  him  any  more  mop^y,  without  the  additioo  of  the 
Mm  anc)  t?fec  of  name  of  some  indoreer  of  whom  he  should  approve.  Upon 
Xhl^^.n^'^  this.  Galley  applied  to  the  defendant,  and  he  indorsed  his 
whombeentmsta  name  on  6ve  copper-plate  checks,  made  in  the  form  of  pro- 

tol^ii hT*   '?****^'y  ■^••>  1^  '"  ^^^  >  \'  ^'  wiAout  any  sum,  dat^  or 

time  of  payment,  being  mentioued  in  the  body  of  the  notes« 
Galley  aftarwarcb  filled  ap  the  blanks  witli  different  sums 
and  elates^  as  he  chose,  and  the  plaintiff  discounted  .the 
notes.  Chie  of  them  was  made  payable  on  the  22d  d  Sqh- 
temberj  two  on  the  27th  of  September^  and  two  on  ^e  4th 
of  October  I'hese  notes  ndfL  being  paid  when  tliey  becaqie 
due,  the  plaintiff,  on  the  14di  o^  Uctober,  called  upcn  the 
defendant,  as  indorser,  for  the  payment  6f  all  of  them,  and 
upon  his  refusal,  brought  diis  action,  v^hich  vms  tried,  before' 
UoTHAM^  Baron,  at  the  last  itmces  for  the  county  of  l)t4|r« 
ham.  It  af^ieared  that  GaHey  had  become  a  bankrupt  on  the 
SOtli  of  September,  and  that,  on  the  27th,  tne  defendant  had 
been  present  at  a  meeting  of  bis  creditors.  li  aUo  appeared 
that  Kussel  knew  the  notes  were  blank  at  the  time  ot  die  in^ 
dorsement.    llie  plaintiff  and  the  defendant  lived  in  the  s^une 

town.  'Mi 

.  For  the  defendant,  at  the  trial,  it  was  objected,  1.  Inat 
.  these  ilotes  being  blank  at  flie  time  of  the  indorsement^  they 
,  »er^  not  then  pronussory  notes,  and  that  no  subsequent  act  of 
Galley  could  aftdr  the  original  nature  or  operation  of  the  de- 
fendant's ^ignatitre^  wliich^  when  it  was  written,  was  s  m£re 
,  nullity.    It  was  also  ob()ected>  2.  That  tne  notice  oiP  tne  non- 
payment by  the  drawer,  was  not  given  soon  enoiigli  to  the  in- 

The  ittdg^  being  of  opimon  with  the  defenSant,  6b  the  first 
point,  he  Erected  the  jury  accordingly,  and  (k&f  foubd  a  ver- 
dict for  hnn.  :,  .    .  .      \.    .;  .  .. 

On  fVtdnesiity,  the  8tfa  of  November^  Jraen  obtakveq  ^ 
fule  to  shew  cause,  why  thwe  should  not  be^a  new  d]  ' 
which  wras  ai^gued  this  6ij^  hy  the  jtUorneu-'General,  J 
tf|d  S^cfli^  in  support  of  the  verdict,  and  jJumiing  for 

.  plaintiff.  4       '         .  ' 

1 .  The  Attorn^f^entrai  fave  up  the  £rs^  point,  buf;  Lee 

said  he  ihoiighi  it  of  consequence  enough  to  be  argued.    It 

never 

[<afi  )riieBickefdkhey.  jBe»mon,JS.iL:af.i2f  6».  ia;  itMi^ip.WS. 
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uprer  lud  ^eii  ^dUrn^ine^  he  mi,  and  deserved  coi^sidMa- 
tioo.  Tbik  copp^-pl^tp  ^eckf  jp  th^  case,  without  sum, 
or  ^te,  were  fpere  vaste  paper^  ^d  LaHgttaffe'9  name  upoa 
tfieipi  hfd  119  moii^  effect  than  if  ^'diten  on  1^7  otl^er  bfauk 
piecp  df  paper.  An  indoraement  supposes  a  bill,  or  pro- 
liisyory  nqte,  dien  actually  esdsting ;  and  if  a  party  take  an 
iudimiod  Dill^  or  note|  knowing,  at  the  tiqie^  that  it  was  not 
the  sut{pct  of  ^n  indorsement  when  the  mxo^  was  written  on 
^e  hacf  of  it,  he  is  not  injured  if  be  is  afterwards  told,  tliat 
hfi  shall  ticvt  be  pennitted  to  treat  it  as  a  bill  or  note.  The 
vgry  (feplaration^  in  thif  action^  necessarily  states  a  pre- 
existing npfe,  previous  to  the  indorsement ;  and  such  forms 
are  not  to  be  considered  as  useless^  and  without  a  meaning. 
Qow  can  the  plaintiff  be  permitted  to  say,  that,  by  this 
signature,  the  defendant  contracted  for  a  given  sum,  when  he 
kfiows,  diaty  at  the  time  of  the  signature,  he  did  not  contract 
for  utg  thii^f    This  defepce  might  not  be  competent,  as 

Kkij4  a  third  person,  but  it  seems  just  and  &ir,  as  against 
plainti^  who  was  aware  of  the  original  n^tur^  of  the 
transaction.  2.  On  the  other  point,  they  admitted,  that  what 
shaU  be  deemed  reasonable  notice  to  an  indorser,  of  lion- 
payoieot  ^  the  drawer^  ought  properly  to  be  decided  by  the 
jury  [t  i  ICQ ;  but  said  it  was  well  established,  that  such  no- 
tice oqght  to  be  as  early  as  possible.  That,  where  the  par- 
ties live  at  a  ^stance,  the  notice  ought  to  be  given  by  the  first 
PQsly  thoi^,  if  any  thing  dday  the  going  out  of  the  post  at 
the  usual  tune,  that  will  be  an  excuse ;  but  that,  here,  the 
parties  lived  in  the  same  town,  and  no  notice  had  been  given 
till  ten  days  after  the  time  of  payment,  even  m  tlie  case  of  the 
Jiotes  pavable  in  October.  As  to  the  bankruptcy,  it  had  been 
frequeotJy  ruled  by  Lord  Mansfield,  at  GuUdAa/I,  that  it 
b  not  an  excuse  for  not  making  a  demand  on  a  note  or  bill, 
or  for  not  giving  notice  of  non-payment  [f  1],  that  the  drawer, 
or  acceptor,  has  become  a  bankrupt ;  as  many  means  may  re- 
main of  obtaining  payment,  by  the  assistance  of  friends,  or 
odierwiae. 

On 


RUMBL 

against 
Lakg- 

BTAFFH. 


ft  110]  rUe  on  that  point,  Med- 
caffe  v.  Hali,  B.  R.  T.  22  Geo.  3.  yip- 
pktomv.Swtetappie,  B.  il.  3f.  23  Geo, 
5.  h  TinM  v.  Brwn,  B.  JL  T.  25 


Geo.  3.  <l>  And  8.  C.  B.  R.  E.  26 
Geo,  3.  I  Term  Rep,  167.  And  Scott 
V.  Lifford,  9  East.  347. 


[r  1]  This  rule,  requiring  notice  at 
all  event»,  and  notwithstanding  a 
bankruptcy,  is  by  the  law  of  mer- 
chants, and  obtaiiut  only  bi'twern  the 
parties  to  the  bill :  but  it  is  not  ne- 
cessary, where  the  payment  of  a  bill 


by  the  acceptor  has  been  guaranteed^ 
for  the  drawer  to  give  notice  to  the' 
guarantee  after  the  insolvency  of  the 
principal.  Waddington  v.  Furbor^  8 
East.  242. 
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1780  Oil  the  other  side,  it  was  stated,  by  Dunning^  that  the 

,         ■*.     jury,  whose  province  it  was  to  decide  on  the  second  point, 
..  were,  upon  that  point,  clearly  with  die  plaintiif,  and' that 

aff^n^t       *^^y  ^d  found  a  verdict  for  the  defendant,  m  deference  to  the 
LvNG-       ju^g^*^  opinion,  on  the  otiieir  question.     As  to  that  dnestion,' 
8TAFFE.      ''^  insisted  that  there  could  not  be  a  doubt  but  the  direction 
•r  5xg  1       was  wrong.    It  strengthened  the  plaintiff's  case,    that  he 
knew  the  notes  were  blank  when  indorsed.    For  what  purpose 
could  he  suppose  tli^  indorsements  were  made  by  the  de- 
fendant, but  to  authorize  Galley  to  fill  them  up  with  any  sunk 
he  pleased,  and  to  bind  himself,  as  his  security,  td  that  ex* 
tent.    The  declaration  states  the  notes  to  huve  been  made  be-' 
fore  the  indorsements ;  so  all  declarations   against  indorsers' 
must ;  but  tlie  defendant,  by:  indorsing  them,  concluded  him- 
self  from  contending,  or  proving,  tliat  they  Mcrc  not  filled  up 
when  he  signed  them. 

Lord  Mansfield, — ^There  is  nothing  so  clear  as  liit first 
point  [f  2].  The  indorsement  on  a  blank  note  is  a  letter  of 
credit  for  an  indefinite  sum.  Hie  defendant  said,  ''Trust 
''  Galley  to  any  amount,  and  I  will  be  his  security  [<{3^]."  It 
does  not  lie  in  bis  mouth  to  say,  the  indorsements  were  not 
regular. .  Tlie  direction  having  been  wrong  on  this  point,  it  is 
neecUess  to  go  into  the  otlicr. 

The  rule  made  absolute  [1]. 

[<^]  Vide  CoUis  v:  Emet,  C.  B.  IL  I^fd  Mansfield,  at  Guildhall,  and  a 

30  Gto.  3. 11.  Bi  3r3.  3l6.  3l*.9.  verdict   bcin<5  found  for  the  plaintiff, 

[ij  Ik'forc  thert' was  an  opportunity  the  "  defendant     submittod    in    this 

fnr  anew  trial,  another  action,  be-'  action,  without  going    to  a  second' 

twccn  the  same  parties,  and  under  si-  trial, 
milar  circumstances,  came  on,  l>eforc 


Jla^NVivV  The  King  againji  Vaughan. 

Whcnapenon,   /^AUSE  shcwn  against  a  rule  for  an  attachment  against 
•n'^iitachineni  tbe^ defendant,  for  acting  as  an  attorney  of  thit  court, 

is  prayed,  po;j.   after  havii^  been  struck  oS  the  roll. 

tively  ansu  cr«  t  j^  4 

and  denies  llic  A«ni 

chargr,  tlii»  court  always  refuse  the  attacl>mcnt,  without  entering  into  the  credit  of  the  purlies,  or  the 
prabttUility  of  the  evidence. 


[f  2]  Acc.  per  Bulkr,  J.  Lickhan-  it  was  held  that  no  ac^on  could  be 

row  V.  Mason,    6  East,  22,  in  not.  supported  upon  the  bill  in  the  hands 

But  where  a  bill  of  e.xchange  was  al-  of  an  innocent  indorse  e.  {Builvr,  J. 

tcred  by  the  drawer  after  acceptance,  contra,)  Master  v.  Ililkr,  4  T.  it* 

without  the  privity  of  the  acceptor,  320. 
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Lord  Mansfield  stated  the  practice  of  the  court  to  be,       7  7 go 
that,  if  the  defendaut,  by  his  affidavit ^  fully  denies  the  charge,       Up-w-^ 
on  %iiiich  the  rule  for  an  attachment  was  granted,  that'  is  sufii-     rp|^^.  King 
cient ;.  the  weight  of  the  evidence,  or  the  credibility  of  what  is       asuinst 
swonij  is  never  considered ;   but  if  the  defendant  is  hardy    Vaugiian. 
enough  to  swear  falsely,  he  is  left  to  be  punished  by  indict- 
ment.    In  chancery,  he  said,  they  proceed  differendy :  they 
examine  the  defendant  on  interrogatories,  and  also  examine 
witnesses  on  both  sides,  and  then  decide  upon  the  truth  of  the 
diarge. 

In  this  case  the  court  thought  the  charge  was  not  sufficiently      [  517  ] 
answered. 

The  Attontey-General,  and  Peckharif  for  the  prosecution. 
Dunning,  and  Mingaj/,  for  the  defendant. 

The  rule  made  absolute  [I]. 

[l]  In  Triaifjf  Term^  21  Geo,  3.  the    imprisonment  in  CkrkcKtocll  prison. 
Jcfcndant  was  stcutcuccd  to  six  months 


KiNNERSLEY  agatnst  William  Orpe.        '^'soJ.' 

n^HIS  was  an  action  of  debt,  by  the  OHner  of  a  fishery,  ^iif/Zi^  a  IsUe 
-'>    for  a  penalty  of  £5,  under  the  statute  of  5  Geo.  3.  c.  14.  belonging  tu'^ 
I  3  8l  4.  for  killing  iish  in  his  fishery.    The  defendant  waa  *I)""jf[,»^*J^'il*r 
the  servant  of  a  doctor  Cottony  who  claimed  a  right  to  the  ^laun,  fur  t\\v 
fishery  in  question,    and    an   action  of  trespass  had    been  purpo:>«!uf^iv< 
brou^t  against  some  of  his  servants,  by  the  present  plaintiiF,  au^^aalun  h!  .^. 
to  try  the  right;  which  action  was  tried  at  Stajfford,  in  sum-  d^r  to  try  the 
mcr,  1779,  and  a  verdict  found  for  the  plaintiff.    The  de-  SjitTii.- 
fendant  applied  for  a  new  trial  in  that  cause,  but  it  was  re-  naity  under  .5 
fiised  (a).    However,  doctor  Cotton  not  being  satisfied,  gave  ^^'  ^'  ^',  ^^* 
the  plabti£f  notice,  that  he  should  order  one  of  tus  servants 
to  mtk  in  the  same  place,  with  the  express  view  of  procuring 
an  opportunity  to  tr^  the  right  again.     He  accordingly  did  so, 
and  It  vott  in  obedience  to  his  orders  for  that  purpose  that 
the  de&ndant  conunitted  the  act  for  which  the  present  action 
was  hrot^ht    This  the  counsel  for  the  defenduit  offered  to 
prove  at  the  trial,  and  contended,  that,  when  it  should  be 
proved,  the  plaintiff  ought  to  be  nonsuited,  for  that  such  au 
assertion  of  a  right,  was  not  an  offence  within  the  statute, 
there  being  an  express  exception  in  §  5.  in  favour  of  persons 
who  shall  have  a  "just  right  or  claim.'*    Peuryn,  Baron, 
before  whom  the  cause  was  tried,  at  the  last  assizes  for  StaJ'^ 
Jbrdshire,  decided  this  point  against  die  defendant,  and  re- 

fiised 

(aj  Kinnershy  v.  OrnCy  supra,  p.  56* 
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fused  to  hear  die  evidence.  Tbe  plftjiptii^  pr9di|p^  119  <>tber 
proof  than  the  record  of  the  yerdjct  apd  jiidguieiil;  in  tli« 
former  cause  of  Kinnendey  y.  Orpfi^  to  4^ew  h^  ezciiitiBive 
right  to  the  fishery.  This  evjdenc^  wt^  olnected  to,  oa  the 
part  of  the  defwchnt,  because  the  former  a^oii|  isiA  tliis^ 
were  not  causes  between  the  ^^e  pardes,  tlie  nam^  of  th<s 
former  defendant  being  Tkpma§^  and  that  of  ihe  present, 
WiUiam.  The  judge,  howey^j  pyer-ruled  ^e  pti^tioii, 
and  held  that  the  evidence  isr^s  not  only  admj^^ ibje  [f1  bnt 
conclusive,  (both  the  Orpes  having  acted  under  the  auuionty 
of  Cotton^  who  was  the  reii)  de(end^nt  iq  bptb  c^usfts^  unless 
eollusion  could  be  shewn  in  obtaining  the  former  verdict  and 
judgment.  This  %vas  not  atton^pted;  an^  the  jury^^  agreeably 
to  the  judge^s  direction,  found  for  the  plaintiff. 

On  Thursdaifi  the  9th  of  November^  Bower  moved  for, 
and  obtained,  a  rule  to  shew  cause,  why  there  should  not  be  a 
new  trial,  on  the  ground  of  a  misdu^tion  in  th^  several  pfuti* 
culars' above  statied;  and,  this  day>  cause  was  shewn^  by 
Cowper  and  Swinnerton. 

Eearcroft  vias  going  to  answer  them,  but  the  court  told 
him,  it  was  unnecessary.  They  thought  the  defendant  ought 
to  have  been  let  in,  to  prove  tlie  notice  by  doctor  Cottoup 
and  that,  if  tiaJt  I^^  ^«n  [^ved^  i^^f  v^o^  pot  h%vp  been  a 
case  within  the  act. 

ByLLBi^i  Justice,  cj^seryecl,  tha|,  to  construe  it  iq  (I|^ 
n^^nner  pbntepded  for  on  die  parf  of  the  plaintiflT,  would  be  to 
read  the  clause  of  exemption,  "  right  and  cHaim,*'  in^tea^d  of 
**  righi  or  claim**  The  cpurt  also  thought,  that  the  record 
in  me  former  cause^  thou^  admissible  evidbice,  was  not 
conclusive. 

Tlie  rule  made  absolute. 


[fj  *^  It  is  extraordinary  tb^t  it 
^  should  ever  have  boon,  for  a  inor 
roent,  supposed,  that  there  could 
be  an  eitoppd  in  such  a,  case.  It 
was  not  pleaded  as  suoh  ;  neithef 
were  the  parties  in  the  second  suit 
'*  the  same  with  those  in  the  first. 
*'  The  doubt  seems  rather    to    be, 


€( 


U 
it 


U 


« 


«l 


<c 


it 


whether  the  former  record  in  th|^ 
action  of  trespass  was  at  alt  admit* 
sfble  in  cvidcncp  upon  the  subse- 
quent action  for  penalties.*  Per 
l^tM  Etienkorotigh^  in  Outram  r, 
Morcttoodj  3  EasL  346. ;  where  the 
law  on  the  evidence  of  verdicts  is  faUy 
detailed. 
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1 780, 


Branch  against. EvriifOTOif.  sSnoV 

ACTION  of  covenant*  on  an  indenture  of  apprenticeship,  In  a  oonmon  {&• 
by  the  naster,  against  the  father,  of  the  apprentice.  The  ^^S^p^ 
indenliiire,  aa  stat^  in  the  declaration,  was  in  die  common  undcy5£ic.i. 
fiirm,  under  the  statute  of  5  Eliz.  e.  4. ;  the  plaintiff  expressly  Ij^T^^^ 
covenanting  to  find  the  apprentice  meat  and  lodging,  the  de-  master,  tieik- 
feadant  to  tind  him  cloaths  and  virashing,  and  the  apprentice,  |^^*^i||[|^ 
that  he  Htmld  serve  faithfully,  ifc.  and  for  tlie  true  perform-  tobe  perfonnca 
«nce  of  all,  and  every,  of  the  said  covenants,  each  of  the  said  ^  ^  •<»• 
pmtiei  bound  himself  to  the  other.     Breach  assigned,  that  the 
appreotioe  had  absented  himself  from  the  service.    General 

Peekham,  in  support  of  the  demurrer,  contended,  that  the 
parties  were  only  bound  for  the  express  covenants  which  they 
imd  aeveralfy  entered  into.  That  it  would  be  absurd  to  con- 
sCnie  the  general  words  so  as  to  render  the  defendant  liable 
for  breadies  of  sudi  of  the  covenants  as  were  to  be  performed 
only  by  the  son.  The  same  construction  w*ouId  render  the  [  519  ] 
&ther  liable  to  the  son,  or  the  son  to  the  fether,  for  those 
which  the  master  was  to  perform.  In  all  covenants,  the  in- 
tention is  to  govern.  The  master  has  other  remeiMes  besides 
an  action  of  covenant  against  the  apprentice,  if  he  absent 
himself.  He  may,  by  application  to  the  justices,  have  him 
punished,  under  6  Etiz.  c.  4.  §  35. ;  or,  if  he  wants  compen- 
sation for  die  loaa  of  service,  he  may  compel  him  to  make  it 
up  fay  subsequent  service,  under  6  Geo.  3.  c.  25.  If  the  con- 
struction contended  for  on  the  part  of  the  plaintiff  should  pre- 
vail, parish  officers  will  be  liable  for  the  breaches  of  similar 
covenatfts  in  parish  indentures  [1]. 

I/ml  MansfibIiD  stopped  Baldwin,  who  was  to  have 
aigued  on  the  other  side,  and  said,  nothing  was  clearer  than 
diat  the  fiitlier  was  bound  for  the  performance  of  the  covenants 
by  the  son. 

Judgment  for  the  plaintiff  [2]. 

[1]  In  parish  indentures,  under  43        [2]  Vide  JFMeley  v.  Isofhu,  B.  Jt 

£L  c.  S.  §  5.  the  parish  officers  do  not  M.  10  Geo.  1.  8  Jaod.  igO.  which  is 

covenant.    Fiife  the  form  of  such  iu-  directly  in  point,  and  was  meant  to 

timtuies,  1  Bum's  Jtutice^  13th  cd.  have  been  cited  by  Baldisin. 
p.S5. 


Vol.  n. 
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jjj*j,y;;.  Wyllie  against  Wil-kes. 

•  ...  .. 

JfeS^Rcip-  y^CnON  ©f  debt  upon  a  bond  ci^tionsd  ftprllic 


Sngsii  animity  '*^  m^t  qf  ap  annuity  to  the  plaintiff,  for  4««eii 
^I^IuSd^^fo*^  quarterly  payments,  the  first  payment  to  be  mad^  oy  the  9 
biakrSptc^,  0^^  ot  Decmberf  1774.  The  defendant,  after  craving  oyer,  and 
▼»iwe  M  u^  setting  forth  tlie  cpnditioB  upon  the  record^ — which  recUed, 
p^tffuMiertfae  ^t  the  annuity  Jipd  been  agreed  to  be  paid  to  the  plaintiff, 
cQauniMiob,  #11^  jq  consideration  of  :his  lw?ing  diaaolved  a  partnership  betw^ea 
^i^^^rom  hi>n<elf  and  one  Oxladti  a  co-obligor  in  the  bond  with 
foture  fMymentfl,  JVUkis,  in  Order  that  Oxladc  might  take  Wilkes  into  paitner- 
^TOff^^hail  ^}}iVr^l€fide4,  Ihat  hp  b^^me  a  bankrupt,  and  a  commia- 
bate  been  paid  sion  issued  against  him,  on  the  C4th  of  March,  1777,  tbal 
^reufd  be-  '  *^  afterwards  obUyued  his. certificate  on  the  5di  of  January , 
foretbebenk-  177^,  and  thsit  the.cause  pf  action  accrued  before  he  becasie 
^^^-  .|t  bankrupt.    Upon  this  plea,  i^ie  .was  joined ;  and  the  came 

c^nie  pn.  for  tnal,  befpre  I^rd  Mawsfield,  at  GuildhaU, 

when  a  y^niict  ^fs  found  fpr  the  phintiff,  sMlHeet  to  the  of^ 

{  5d0  ]   *  ipbn  of  ikp'  coiHt»  on  a  case  which  stated-r'ihat  a  quarterns 

aofiui^  becapie  diie  pn  the  95th  of  December^  1776 ;  That 

.ffae  anrears  due  pn  that  day  were  paid  on  the  18th  of  March, 

1777 ;  and  that  the  defenclaiit  became  a  bankrupt ;  that  a  con»* 

mi^pn  issued  agi^t  him,  and  he  obtained  his  certificate,  as 

s^ted  in  the  ple^. — -ll^e  question  for  the  ppinion  of  the  court 

.  was,  whether  the  ptaipliff  *s  cause  of  actipn  accrued  before  the 

•l>^i»kwplcy. 

Thpcfvte  1^118  iirg^ed  ppiTVeM^oy,  the  14th  ofNoremfter, 
l(y  fVood  for  the  p{ain|iff,  and  DuwHf  for  the  defendant 

flTpo^  aigiied  9s..|»]lpws-^The  certificate  is  npt.a  bar  in 

this  case.    The  plaintiff  h^d  no  legal  remedy  on  the  bond, 

•att^e  time  when  the  commission  issued,  apd  tlierefore  could 

.l^t  l^ve.been  adinitted  as  a  creditor  under  the  commisaiosi. 

.iVil  the  hvilyinc^B  in -the  cpiirt  of  chancery,  where  ammilanlB 

have  been  permitted  to  prove  under  commissions  of  hf^wkr 

mptigr,  hilve  be^n  in  Ci^ses  Wh^ra  jdie  bond  has  been  forfeited, 

-  and  thereby  a  legal  remedy  for  the  penalty  has  been  acquired, 

^  ..         .  •  ^er^.tbe  forfeiture  whifh  ijrould  have  ))eei)  incunr^  t>y  the 

■'  •-  D^MV^^t  of  9*  quarter  of  the  lumuityr  Q«  the  %5di  of  Hr- 

iffiibe^t  1776,  was  waved,  and  done  away,'  I9  the  pmsent 

void  acceptance  of  the  arrears,  at  a  subsequent  day.    In  das 

respect,  the  present  case  resembles  that  of  Webster  v.  Boff- 

mster  (a),  where  your  Lordship  said,  that  you  should  have 

hdd  the  act  of  payment  at  a  future  day,  to  be  in  itself  proof 

of 

(a)  £.  20  Geo.  3.  wpra,  p.  393. 
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of  «  vaT9,  of  the  forfeiture  of.  «i  aaiiuitr  hpod.    The  p^       }  73Q. 
Baity  was  not  a  (ubaisiing  debt  afl«  the  waveri     It  foiild  noL      ^.._^-^ 
therefore,  be  proved  under  die  commissioo,  nor.  diicjiargei}     Wtlup 
by  the  certificate,  for  no  debt  can  be  proved  (hat  is  oot  4f-      Hf^ipn 
mandable  at  the  time  of  tlie  'bankruptcy.      Indeed,  b^  ihic     \Vij.f[^^. 
■Ututeofi  &5  Jtni.  c,  \6.'%  12.  payment  of  inajQe>r  i^(yre4 
by  9  penalty  in  a  bond,  d/2er  the  (uy  in  the  condition  of  t$is 
bond,  amounts  to  a  parliamentaiy  waver  of  ^  forfeiture  in- 
curred by  the  Don-jMymJent  on  that  dtiy.    It  U  tn^e,!  ihf  worda 
of  t{ie  statute  specify  only  bonds  conuilioned  for  t&  paywej^t 
isf  a  later  lum,  at  a  daif  or  place  cerlain,  and  mentioa  t^^ 

Cymeut  1^'  the  priadpal  ana  interest  doe.  -  Rut  it  (rannof 
ve  been  iqteoded  to  confine  ibe  provision  to  conditjpiu  jqr 
the  payment  of  one  lesser  sum,  aiic}  to  exc]9de  bofxds  for  ten 
ciiring  r^ieated  lesser  sums  to  be  patd  miccesnvdyt  9r  svlh 
ii|MKi  winch  po  interest  is  to  be  pud.  But,  besion  ^  |ie> 
pal^  in  this  bond,  there  is,  in  tlie  condition,  an  «greqQtWtt 
or  covenant,  under  the  seal  of  thf  defendant,  for  the  |Xj'si|^ 
of  the  annuity.  Upon  this,  an  action  of  debt,  V  .qqve-  [  Sil  ] 
ataitf  might  ne  maintained,  excluaiva  of  th^  miqsi^  oh 
ifae  pwltT ;  •»('  it  has  beeq  frv^|uent|y  d£^e4,  vi4  pit>ticu<- 
llif)rifi  alatecaseof  Co»ere£/v.  ftttfJceCA),  t)ntth«xeq)f^ 
for  the  growing  payments  of  an  ammi^,  when  DfCVm)  kf  Cp* 
Tenant,  are  not  bured  by  a  bankjnptcy  sod  txrtiSi^ai^.  Hj 
the  stntDte  of  ^  ft  9  li'iH-  3-  c.  1 1-  ^  a.  jn  tctions  ppM  ^ondi 
fur  Rou-perfonnance  gf  any  covenant,  or  pigrseweptj,  in  WJ 
indenture,  deed,  or  writing,  contaiiwd,  the  pjaiotiff  iq  t^  ra; 
cnver,  not  the  penalty,  but  daquges  for  every  iyt^aiA  \ff  «t||l) 
OTove.  'Jliis  bvnd  is  pf  (hat  sort,  ^nd,  siwe  tl(9t  •4tHtQi  % 
Dreadi  of  the  covenant  and  agreement  does  not  fol^^Js  thf 
jplai^tiff  to  die  petaUy,  ^XKIt  at  lav,  j^tft  Of^y  to  hvvf  it,  nvod 
as  a  secufity  for  future  br«acties. 

Dumii/^f-r-The  iociinqpon,  M^  &f  VfVf*9  of  IflW  pnd 
eqfatj,  hw  ^W»y»  Iweili  tq  give  to  Umknfpt"  who  have  agl^d 
^iiHy,  »coiiyilfte  ^fcljifrga.  It  if  iwpqi^b)c  k  Jiim^in^  i 
enm  toffif  pno|«r  tq  sK^w  ^e  hJvMv  ^  ^  doffxim  ^90' 
fmtied  ^  o«  the  otl»^  side,  tUn  m  tl¥W\  i  for  {faf  4^ 
fatiimt  WAS  mafle  n  l;a(ilini|K  P^jly  op  A»  8**  **^  Mvch,  Sfl* 
<m  the  lUlh,  the  ve)7  ifi^  al^  W  )w«iiC  l>Wt.  (if  ^  plMP' 
tiff 'a  actipn  ahooJ^  Iff  iBM^iifH)  t9  ft  VW^'H  fHV™^  «f 

4111  iwmiiiy.  JH  Wftatr  Y*  41<w>u(er.  yw  im  nkm  w 
4ir  ^  of  mmiM  ■Aer  ti«  (l«y.  iwl  t)wref>re  (hfi  flus^^ 
Jbonv  £v  ^  pinKVt  w>«U  bmlfc^  «  "vi^w  «¥  *^ 
feKin.i(ni>ptiK«v«*ecflwt,  YowX^rMuw^im 
RPiv  «[pmiMoiv  winilv  to  vtM  !)«>>«  k^  iim 

CfpfofWe&sferT.fianmster;  but  youceftamly  did  not  !»(«>' 
to'|ive  a  aolema  opinion  upon  the  point,  nd  tliv  aaae  re- 
fined i^  wu  would  have  givpn  |}i(i)ueftio(raiw»9th|(in)l^ 

-   rf 

m  ff .  19  Gm.  3.  mro,  p.  97- 
18 
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Wylliu 

against 

Wilkes. 


cf  queen  Anntt  biit  diat  statute  has  never  f  >een  understood  to 
relate  to  bonds  for  securb^  annuities.  The  first  case  in  ChaiK 
cery^  on  this  subject,  was  m  1738,  Ex  parte  Le  Compte(b). 
The  i«ext  ib  1741,  Ex  parte  Belion  (c).  In  both  these,  the 
annuitant  was  let  in  to  prove  the  value  of  his  annuity,  on  the 
srouod  that  the  bond  being  forfeited  by  non-payment  on  die 
day,  the  penalty  had  become  a  debt  at  law.  There  waa^ 
however,  no  q\iestion  about  any  waver  by  a  subsequent  pty* 
ment  in  those  cases.  But,  in  the  case  of  Perkins  v.  Kemp' 
C  ^^^  ]  land\\\  which  was  decided  a  few  years  ago  in  the  court  of 
Common  Pleas,  it  was  unanimously  held,  that  a  payment 
nfter  the  day  would  not  dischai^  the  forfeiture  of  an  annui^ 
Mnd^  which,  when  once  it  has  Income  absolute,  can  never  w 
made  conditional ;  that  such  bonds  are  not  wi^in  die  statute 
of  queeu  Jnne;  that,  if  a  forfeiture  has  happened  before  a 
bankruptcy,  the  annuity  may  be  valued,  and  proved  under  the 
commisnon  \  and  that;  after  die  certificate,  the  bankrupt  is 
'  not  liable  to  any  future  payments.  This  case  is  decbive. 
Woody  m  reply, — In  Cotterell  v.  Hooke,  which  was  subse- 

Siuent  to  Webster  v.  Bannister,  the  case  of  Perkins  t.  Kemp* 
and  was  cited :  that  case  was  simply  a  bond  containing  a  pe» 
nalty  for  securing;  the  annuity :  there  was  no  i^^reement  coi^ 
tained  in  the  condition. 

BcLL^R,  Justice, — ^The  cases  of  Webster  v.  Bannister^ 
and  Perkins  v.  Kemplandj,  may  stand  very  well  togedier.  As 
to  die  case  of  Cotterell  v.  Hooke,  that  was  an  action  upon  the 
deed  of  covenant.  Here,  if  you  had  an  election,  and  could 
have  proceeded  upon  the  agreement,  you  have  made  your 
election,  and  taken  the  other  course,  for  this  is  an  action  for 
thepenalty. 

'  The  court  took  time  to  consider;  and,  this  day.  Lord 
Mansfield  delivered  their  unanimous  opinion,  as  follows : 
\'  Lord  Mansfield,  (after  stating  the  pleadings  and  the 
case,) — Before,  and  at  the  time  of,  the  bankruptcy,  no  mone^ 
Was  due  under  the  condidon  of  the  bond.  The  pemdty  had 
been  incurred,  a  quarter's  annuity  not  being  paid  on  the  day, 
but  the  obligee  had  afterwards  received  the  money.  The 
'question  b,  whedier  diere  vras  any  debt  due  at  die  time  of  the 
.bankruptcy ;  and,  as  between  the  parties,  on  general  prin- 
ciples^ wuen  a  forfeiture  lies  m  compensadon^  and  die  persoa 
{entitled  to  iiie  botajpensation  receiver  satistactmn  after  the  for- 
feiture, be  can  never  resort'  back  to  die  penal^.  Take  the 
conunon  case  of  rent :  if  pi^ent  is  miiule  after' the  day,  you 
iban  never  rebnr  to  die  ibrfeitnre.  All  forfeitures  are  odiouv, 
if  .carried  beyond  thev  tnle  intent    Besidesi  (I  here  qieak  my 

own 


i: 


f 


ChJ  1  Jtk. StiU... '.    ":.  .  ■    i  Blacksf.  i  106.    Mr.  Dining  read 

(cj  Ibid.  4.^    •  •    ^■'  ^  •'•  •  ""*'  •    a  touch  fuITcr  note  of  the  case  dian 
[  1]  T.  l6  &ed.  3.    Since  reported,    what  is  then)  given. 
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against 

WilKES.; 

[  523  ] 


oini  opniioii,)- in  questions  betw^  the  piitiety  1  diould  ex- .  1 780. 
ceedingly  incline  to  sayy  that  annuity  bonds  are  within  the 
raason,  though  not  the  letter,  of  the  act  of  the  4th  and  5th  of 
amen  Anne;  an  act  made  to  rrnnovj^  the  absurdity  which  Sir 
nomas  More  unsuccessfully  attempted  to  persuade  the' 
judges  to  remedy  in  the  reign  of  Heniy  Vlil.  For  he  sum-. 
Qooed  them  to  a  conference  conceniing  the  granting  relief  at. 
Iswy  after  the  forfeiture  of  bonds,,  upon  payment  of  principal, 
interest,  and  costs ;  and  when  tliey  said  they  could  not  relieve 
against  the  penalty,  he  swore  by  the  body  of  God,  he  woidd 
grant  an  injunction.  ITiis  is  a  remedial  law,  and,  if  a  case  is. 
within  the  mischief,  die  remedy  ought  to  eitend  to  it.  I 
should  have  thought,  therefore,  that  payment  after  the  day. 
might  be  pleaded  to  an  action  on  an  annuity  bond.  In  th« 
case  of  Webster  ▼.  Bannister j  as  far  as  it  was  necessary  to 
consider  the  point,  we  were  all  inclined  to  thipk,  that,  even 
without  an  express  agreement  to  give  farther  time,  the  receipt 
of  the  money  after  the  day  would  have  bceu  sufficient.  But 
insolvent  acts  differ  from  the  bankrupt  laws  ;  there  is  no  an* 
thority,  no  commissioners,,  under  the  insolvent  acts,  .to  set  a 
tfeloe  upon  the  annuity.  The  present  case-  arises  cm  a  bank* 
niptcy.  It  is  to  be  lamented  tmt  sp  Jarge  a  class  of  creditors 
as  annuitants  are,  should  be  left  without,  any  express  provi- 
don  in  the  bankrupt  laws.  Jt  is  hard  upon  th^  that  they 
ihouU  be  excluded  from  proving  under  the  commission, 
[i^hen,  perhaps,  the  other  creditors  mav  receive  15  shillings. 
in  the  pound  nnder'it,)  and  should  be  left  only  to  a  fruitless 
lemedy  i^;un8tthe  bankrupt.  It  is  also  hard  upon  an  honest 
bmkmpt,  who  has  given  up  his  all  to  his  crecutors,  that  he 
flhouM  still  continue  answe/able  for  debts  which  he  has  nothing 
to  satisfy,  lliis  is  n  great  defect  and  diasm.  It  is  a  pity  that 
the  Icgislatnic  sltould  be  silent,  and  should  force  the  courts,  m 
Older*  to  attain  the  ends  of  iustice,  to  invent  legal  subtleties, 
which  do  not  come  up  to  the  common  understanding  of  man- 
kind. That  has  been  done  in  the  case  of  annuities.  I'he 
court  of  Chancery  has  laid  hold  of  this  subtlety.  It  has  said,— « 
The  penalty  is  the  debt  if  the  forfeiture  has  been  once  incur- 
Bsd^  and  you  may  have  a  value  set  upon  jour  annoity,  and 
come  in  aia  a  creditor,  imder  the  commission. — If  it  is  ob- 
jected, that  the  forfeiture  was  waved,  the  court  answers, — 
If o  matter  for  that ;  it  shall  be  still  in  force,  because  it  is 
toe  the  benefit  both  of  the  creditor  and  the  bankrupt  that  it 
ahonld  be  so.— Hiis  has  been  settled,  and  we  alladhm  to  the 
<leteraiination,  as  far  as  this  case  goes,  as  a  legal  subtlety, 
ostaUishtd  for  good  purposes,  but  not  to  be  drawn  into  prin- 
cmle  or  argument  in  other  cases.  It  has  been  the  foundation 
of  practice  in  the  court  of  Chancery,  and  has  received  a  so- 
lenan  consideration  in  the  court  of  Uommon  Pla»,  in  die  case 
of  Perkins  v.  Kempland,  whidi  is  an  authority  directly  in 

Id  point. 
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point.  That  coort  dionghf  tnhiutj  boodi  Were  not  init&t  di# 
stMite  df  aueen  j^mi^r  and^  for  tbat  piK  of  ikeif  opinioft» 
rdiedoilvHiat  LordHABd^iCKfi  Mid»  b  *  eue  ExptffM 
WiHckeUer  (a)^  vit.  that  the  wonky  **  4it  a  d&g  of  place  tif^ 
**  tain!*  aro  matirial  trords  in  the  statute,  and  that  botlds, 
not  givciil  for  die  payment  of  a  lesfter  miiH  at  a  day  br  pbi<^ 
Gfertaiil,  are  not  wimin  it.  I  hardly  think  he  would  have  to^ 
sidered  tboie  Words  at  suflScient  to  take  a  case  out  of  die  sta- 
tote,  which  in  ciearly  within  the  reason  and  meaning  of  it^  if  it 
ImA  not  been  to  give  the  pdrty  the  advantage  of  the.  equitable 
snbtkty,  by  which  be  was  enabled  to  prove  under  the  commis- 
sion. We  consider  oarselves  as  bonnd  by  the  authorities,  as  far 
as  the-present  cargoes ;  but  no  further. 

The  foaiea  to  be  delivefed  to  the  defendant. 
«  ■  •  ■ 

fdj  In  Cam.  17 U.    1  Afk.  118. 


Fr  d  V. 
S4th  Nuv, 


iThe  KtNG»  on  the  Prosecution  of  Parbury 
and  Another,  Etecutors  of  DaweiS,  against 
the  Governor  and  Company  of  the  Bank  of 
England. 


^pinS.was  an  application  for  a  maniamui  to  be  directed  ito 
-'-  the  defendants^  commanding  them  to  permit  tlie  pros^ 
cutors  to  transfer  ^  1000  .BanJfc  (Aock|  as  bavii^  been  the  pro- 
perty of  their  testator.  One  f/iSOBlles,  beftif  possensed  of 
<£l2/XX)  BauA  stock,  which  stood  in  his'natiie,  by- his  will 
wpointed  Dozens  his  executor,  and  gave  binl,  as  a  .legftcn 
^1000^  part  of  the  i^lS^OOO.  J)a9£$,  who  proved  ihe  ^nil 
of  Lascella,  but  never  tnuisferred  the  stock  to  his  own  nkme, 
by  his  owli  will,  of  which  lie  a^^pointed  :'die  prosecutors  tee* 
cutors,  bequeathed  to  his  kinsvroman  *'  Isydia  Ferili}fiiior%  if 
^'  living  at  die  time  of  my  decease,  Ihe  sum  of  i^  1000^  of  the 
*\  capital  stock  of  tlie  Batik  of  England^  wai,  nlthw^^  I 
^  have  not  transferred  Mr.  Latcellet\  stock' iqIo  m^  naiM  ■• 
**  vety  the  property  b  wholly  and  solely  in  me,  as  n^  h^  sees 
^'^  by  his  will.'  Upon  bawa^B  death,  the  prOsecttteis  profed 
his  will,  and  applied  to  the  Bank  for  leave  to  transfer'tka 
«£lOOO,  which  was  refused,  udess  th^  shouM  products  tfoei^ 
[  525  ]  tfficate  of  the  deadi  of  tfdia  FeMymere  [1].  Upon-  thitlhey 
a|ip(ied  to  the  FouNdlu^  Hmpiial,  where  it  seems  she  bad 


The  court  will 
But  Knot  a  mtM' 
damus  to  the 
Bank  to  iransfer 
atock,  becaike 
tbcre  is  a  remedy 
by  aa  action  on 
the  CMC,  if  ibey 
rrfusc  — 
§tu.  Wiiether 
executors,  who 
take  DO  bene- 
ficial interest, 
and  have  no 
debts  to  pay, 
are  inlitled  to 
bare  the  sto<-k 
«tf  their  testator, 
trmnsferred  to 
their  oame. 


[1}  It  sppeigred^  that  it  is  the  prac-  either  of  a  probate  of  Ibe  will  of 

tice  of  the  Bank^  and  the  other  great  the  p^rMn  last  intiUed, or  a  certifitate 

companies,  never  to  permit  the  trans*  of  the  actual  death  of  such  person, 
fcr  of  stock  without  the  production 
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teen  placed  by  DolMy  (wkoie  iiatiiril  daof^ter  die,  profe-      j  ^go 
cttton  swore  tkev  believed  die  was,)  and  wheie  they  mmdy      ^^^^ 
by  the  books,  and  registers,  strong  evidtoce  of  her  death,  and    f^^^  Km  o 
that  she  died  bdfore  die  testator ;  and  they  were,  at  first,  pro-       asainst 
mfaed  the  tatificate  required^  but  the  governors  of  the  //isl-   The  Bat?  k 
/M/a/ after#anb  refused  to  grant  it,  ami  the  prosecutors  ap*  ofEiioLAVD. 
|died  i^am*  to  the  Bank,  stilting  the  evidence  of  the  death  of 
the  legatee,  and  that  the  certificate  had  been  refused.    Upon 
this  second  application,  they  were  told  the  certificate  could 
not  be  dispensed  with.    This  court  was  therefore  ilioved, 
upoi)  affidavih  stating  the  above  circnaistaices,  and  a  rule  to 
Aew  cause  was  granted,  but  with  direetioils,  thai  notice  of 
the  rule  should  be  given  to  the  Foundling  HomUaL — It  ap- 
peared, upob  inspeeting  the  will  of  JDami,  tnat.  particular 
UgmcB  were  given  by  it  to  the  prosecutors. 

This  day,  cause  was  shewn,  by  the  Aitome^General,  -and 
Jeekton,,  oA  the  pwt  of  the  Bank;  and  Bwrcnsftf  on  the 
part  of  the  Foundling  Hospital. 

On  the  pert  of  the  Bank,  it  was  urged,  that  they  had  no 
sstisfiMtorr  evidence  of  the  death  of  Lydia  Fenuymore^  and 
diat  it  had  been  the  rule  and  practi(:e  with  them  to  transftr 
stock  to  legatees  ditectly,  widiont  the  interposition  of  the  ex- 
ecutors :  tfaAt  this  wat  fonndMi  on  the  construction  which  had 
been  put  on  the  statute  of  5  If  ill,  Sl  Mar.  c.  ttO.  by  which  tho 
Bank  was  established,  aud  of  the  different  charters  they  had 
received  from  the  crown,  under  the  autliority  of  that  statute  ^ 
dnt all  the  acts,  relative  to  stock,  use  tlie  word  "  deviti"  md 
tfaereibre  die  opinion  had  been  adopted,  that  the  l^islatuie 
intended,  that,  m  respect  to  the  manner  of  transmission  by 
win,  stock  riiould  pass  immediately  as  real  property,  (to 
which  die  vrord  '^  devise**  is  peculiarly  appropriated,)  does; 
That  was  tlie  opinion  of  Segeant  Pengelly,  who  had  been 
counsel  for  the  Bank,  and  upon  whose  advice  they  had  pur- 
sued the  practice  just  stated. — ^The^  said,  however,  that  the  . 
Bank  was  extremely  ready  to  act  in  any  manner  the  court 
should  direct. 

For  the  Foundling  Ho^ital,  it  was  said,  that, — as  the  le- 
gacy to  X^iba  Fenni/mwre  ia'ss  lapsed,  and  there  was  reason  to 
beiieve  toe  testator  was  a  bastard,  (which  however  was  not  [  526  ] 
awocn  to^)'or  at  least,  that  no  next  of  kin  could  be  found,  and 
as  the  executors,  having  legacies,  could  take  no  beneficial  in- 
tMest,  and  it  was-  not  pretoded  there  would  be  any  dbbts  to 
be  paM^-^fliey  vsere  advised  that  the  money  belonged  to  the 
trvmm\  du^  upemihi^  they  bad  applied  to  the  Treasury  for 
■.grant  of  it,  for  the  benefit  of  the  Hospital,  which  applica- 
tilnti  they  had  reason  to  diiHk  iVonid  be  succettfid*;  that.  Under 
flxese  circumstance^  Aey  had  not  cliosen  *td  fkdlhate  the 
transfer  of  the  ^toek.  tbihking  it  safest  in  the  hsinds^  iind  undfer 
fhe  protection^  of  the  !Bdnk\ 

14  Dunning, 
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1 780.  Dunnin^^  on  the  ptrt  of  the  pr6aecuiora;  coDtended,  that ' 

^_r^r-i^      die  Ugal  Utie  was  clearly  in  thein,  and  that  the  court  would 
The  KxKa    i^^  enqiure  to  whom  they  were  accountable  for  die  t^uitable 
agaiiut       interest ;  that  the  use  of  the  words  **  devise"  or  *'  devueei*  >Q 
The  Bakk    acts  or  charters  hai^y  and  ignorantly  penned,  could  not  alter 
ofEvoLAiTD.  the  nature  or  inddents  of  a  species  of  property  clearly  per- 
sonal ;  that  tlus  application  was  not  to  theybtKmr  or  equity  ot 
the  court ;  but  was  founded  on  righif  m  order  to  compel  the 
defendants  to  do  their  du^. 

Lord  Mansfield, — When  there  is  no  specific  remedy, 
the  court  wiU  ^ut  a  mandamus  that  Justice  may  be  done. 
But  where  (as  m  this  case)  an  action  will  lie  for  complete  sa- 
tisfaction  ei}uifalent  to  a  specific  relief,  and  die  right  of  the . 
party  applying  is  not  dear,  the  court  will  not  interpose  the  ex- 
traordin  iry  remedy  of  a  mandamus  [<2>].  I  do  not  think  this  a 
clear  case.  It  appean,  on  the  face  of  the  will,  that  the  exe- 
cutors have  no  beneficial  interest.  If  the  testator  was  a  bas- 
tard, die  kii^  is  the  next  of  km  [f  1 1 1].  Here,  neither  any 
person  claiming  as  next  of  kin,  nor  the  crown,  are  before  the 
court  Notice  has  been  given  to  the  Bank  not  to  permit  the 
transfer.  The  Bank  is  therefore  in  the  nature  of  a  stake- 
holder only.  The  real  question  is  between  the  crown,  (or  the 
Foandling  Hospital  as  standing  in  the  place  of  the  crowUi) 
and  the  executors  of  DaweSf  the  prosecutors  of  this  rule. 

llie  rule  discharged  [1]. 

[<t>]   Vide  aec,  Bex  v.  Bishop  >f  the  Atiorne^-Generttl  obtained  a  rule 

Chester^  B.  R.  M.  37  Qeo.  3.  1  Term  for  that  purpose.    It  seems  it  is  cush 

Bep.  396.  tomaiy  for  the  crowo  to  grant  to  the 

[till]    Vide  Burgess  v.  Wkeaie^  Hospital^  sucb.property  as  would  have 

GsAC.  1759'  1  Biackat,  123.  belonged  to  foundlings  who  happen  to 

[1]  A  special  action  of  Miam/Mif  was  die  there.  The  grant,  in  this  ca^o, 
afterwards  brought  by  the  cxecutorSy  was  in  the  form  of  a  warrant,  uudcr 
against  the  Governor  and  Company  of  the  sign  manual,  authorizing  George 
the  Bank,  which  was  tried  before  Lord  Wkalley,  esq.  of  the  Foundling  Mos* 
Mavstield,  at  Guildhall^  at  the  Sit-  piial,  to  call  upon  the  plaintifis,  as 
tings  after  Hilary  Term,  21  Geo.  3.  executors,  for  a  transfer  of  ;filOOO,' 
Upon  the  trial,  it  was  admitted  that  and  for  an  account  and  payment  of 
Lydia  Fennymore  died  in  the  Foundling  the  residue  of  the  personal  estate  and* 
Hospiialy  in  the  testator's  effects  of  Dawes,  and  to  receive  the 
[  527  ]  life-time;  and  it  was  same  for  his  Majesiy*stise,  (vide  Megii 
proved  that  Dawes  was  v.  Johnson,  infra,  542.)  In  conse- 
reputed  to  be  a  natural  son  oiLascelles,  aucnce  of  this  authority,  fVhalley^  be*, 
and  that  he  had  no  next  of  kin.  It  fere  the  trial,  had  filed  a  bill  in 
also  appeared,  that  the  JFiMfiu/lMi^lfoi-  Chancery,  praying  an  account  against 
piial  had  succeeded  in  obtaining  a  the  plaintifis,  and  an  injunction  to  be 
grant  from  the  crown  of  the  stock  in  directed  to  the  Bwsk,  to  restrain  them 
question.  A  verdict  was  fonnd  for  the  from  transferring  the  stock  to  the 
plaintiffi,  but  with  leave  to  move  the  plaintiffs.  Pending  the  rule  for  set- 
court,  that  a  nonsuit,  or  verdict  for  the  ting  aside  the  verdict,  a  compromise 
defendants,  might  be  entered.  Ac-  took  place,  so  that  it  was  never  argued; 
cordingly,  in  Easier  Term^  21  Geo.  3. 
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Sters  and  Others  against  Bridge.  Ia^o^. 

ACTION  against  an  underwriter,  on  a  poliqir  of  insuranoe  AijUrty '«  fe^ 
on  the  ship  Mary^  a  letter  of  manque.    The  words  of  JTr^'cT^' 
the  policy  were,  "  At  and  from  Liverpool  to  Antigua,  tpt^Aiokanooe^mesnt 
"  iAerty  to  cruize  six  weeks,  and  to  return  to  Irelandi  or  ^^^Hj^^' 
''  Falmouth,  or  Miljord,  with  any  prize  or  prizes.'^    The  ship .  um  oommencc- 
hafing  been  taken,  this  action  was  brought,  and  came  on  to  be..  ^^^  ^ 
tried,  at  the  last  assizes  for  the  county  of  iMncaster,  before., 
HoTH AM,  Baron,  when  a  verdict  was.  found  for  the  plabtifi,^ 
but  with  liberty  to  the  defendant  to  move  for  a  new  tnal^  with-, 
out  payment  of  costs. 

On  Thursdajf,  the  gth  of  November,  MacdonaU  obtained, 
a  mle  to  shew  cause,  why  there  should  not  be  a  new  trial ;, 
and,  to  day,,  the  case  was  argued,  by  the  Attoma^eneral,, 
Dmnmng,  and  Davenport,  for  the  pbdntiffs,  and  macdonald, 
Lee,  waaJ,  P.  Heywood,  for  the  defendant. 

Upon  the  judge's  report,  the  evidence  given  at  thie  triid  ap». 
pcared  to  be  as  follows:  The  policy  was  made  on  the  9th  of. 
February,  1779»  uid  there  was  no  time  fixed  in  it  for  the. 
coaunencement,  or  the  duration,  of  the  voyage.    The  captain,  ,   , 

being  called  on  the  part  of  the  plaintifi,  swore  Aat  he,  in 
iact,  sailed  from  Liverpool  on  the  28th  of  February;  he  was 
five  days  before  he  cleared  the  land ;  and  he  proceeded  on 
his  direct  voyage  till  the  14th  of  March,  chacmg,  however,, 
at  diffierent  times,  from  the  7th  to  the  14di,  wh^  he  bqgan 
his  cniise,  giving  notice  thereof  to  the  crew,  and  ordering  a 
ounute  of  it  to  be  entered  in  the  lo^-book,  which  was  done.  [  S2%  ] 
From  the  14th  of  March,  he  continued  cruising  about  die 
sane  latitude  (43),  till  the  17th  or  I8th  oiJpril,  when  he 
discontinued  the  cruise,  of  which  he  also  gave  notice,  intend- 
ing to  go  to  the  Burlinas,  off  lasbon,  in  the  course  of  his 
voyage.  Ou  die  23d,  be  renewed  the  cruise,  of  which  he 
gave  notice,  as  before,  and  ordered  a  minut^  to  that  purpose^ 
to  be  entered  in  the  log-book.  From  that  time  he  continued 
cruiring  till  the  28th  of  April,  when  he  was  taken  by  an  Ame- 
rican  privateer.  Two  or  three  days  before  be  aailed,  he  met 
with  Keiyon,  the  broker,  who  had  got  the  policy  subscribec^ 
in  the  counting-house  of  the  plaintifis,  who*  ii^  discoursing 
about  h»  liberty  to  cruise,  said  ne  might  do  so  in  any  latitude 
be  chose,  and  that  if  he  had  no  success  in  one  place,  he  might 
leave  it,  and  proceed  to  another,  and  there  b^in  cruising 
iqiain,  mentioning.when  he  should  begin,  and  leave  off,  in  his 
log-book ;  and  that  if  such  separate  times  of  cruising  should 
no^  when  added  together^  exceed  the  space  of  sis  weeks,  the 

terms 
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BaiMft. 


I7&0*  terms  of  the  insurance  would  be  complied  with.  None  of 
^_r-Lr-«-#  the  under- writers  were  present  at  this  conversation;  but  the 
Syers  captain  said,  he  considered  Kenyan  as  acting  for  them,  as 
against  well  as  for  tho  insun^.  His  lo^-book  was  taken,  but  he  pro- 
duced a  journal,  which  he  abd  his  clerk  had  copied  from  the 
log-book.  He  said,  he  understood  the  meaning  of  '^  cruising^ 
to  be.  delaying  die  cotuve  of  the  tojrage,  in  any  parncntar 
btitild^.  The  second  witness' produced  by  the  plaintiffs  had 
been  capt^  df  a  letter  of  fMrqnem  the  last  war.  He  de- 
£ttfed  **  trtiki/tg,'^  A  dday  of  tfie  inoyage,  under  a  fair  wind  to 
the  port  of  desthiation.  He  had  exainined  the  journal,  and 
Mfd^  of  Opinion,  Azi  ihefe  had  been  no  delay  in  the  voyage, 
except  at  ^e  nlOes  Whldv  the  captain  had  expressly  appro- 
pruned  to  die  ante:  It  is  the  custom  for  letters  of  fHar^ae 
wtifeh  have  Aot  liberty  to  cmise,  U>  chace,  when  they  fall  in 
with  an  enemy's  ship:  He  was  never  cautioned  against  h, 
and  bad  ehaora  ftequendy  undef  such  circumstances.  In  like 
manner,  ^^oot  sudk  liberty  to  f^ruise,  it  is  custom^ily,  ftitd 
pendtted,  to  letten  of  mar^e^  to  go  three  or  foUr  poitits 
<Hii  et  the  direct  <:ourse,  tor  the  purpose  of  speaking  sbipft, 
.  and  he.did  not  consider  any  Of  the  acts  done  by  the  captaiti^ 
before  the  14th  of  March,  as  cruising.— The  defendant's 
€Ounsd  read  several  entries  frbtn  die  journal,  to  shew  difficr- 
ent  instances  of  cfaacing,  and  quitting  the  direct  course  to 
I  529  ]  sp^  sbipe,  between  the  7th  aUd  14di  of  March.  They  dien 
called  a  Mritiie&Sy  who  had^also  eommanded  a  letter  of  fyrarTve, 
during  the  last  vfar,  and  who  swofe,  diat  he  thought  the 
^Ijp,  by  what  appeared  from  those  eatries^  was  to  be  cerA^' 
sidered  as  cnusmg  bcttteen  the  7lh  and  14th.  The  corni* 
ad  for  die  defencbnt  called  several  other  persons;  two  of 
vMiom  were  brokers.  His  witnesses  concurred  in  thinking, 
AMtf  by  the  tenns  of  the  polfey,  the  cruise  must  go  on  aer 
sitetessive  week^,  not  interruptedly^  and  at  iirtervals.-^Tho 
two  xriinesses  examined  on  the  other  nde  thought,  on  die 
conttuiy,  that  the  policy  did  not  import  any  sudi  restrictiM; 
bttt  diey  admhted,  on  the  one  side  and  die  other,  diat  they 
only  spoke  fteir  <i^ion,  ahd  cotild  say  nothing  of  any  iMge, 
none  of  them  having  ever  known  a  case  circumstanced  like 
die  present. 

liie  dejiiesidflitt,  npdn  the  above  evidence^  set  np  a  twe^ftM 
defence :  I .  If  the  cmise  waa  tabe  considerad,  ^  naviM  been 
continued  from  the  7th,  instead  of  btmi  fte  l4tb,  of  Matek, 
tp  Ac  17di  or  16dl  of  irpW/,  then  the  ship  had  cruised  above 
.  six  weeks,  at  diflbreut  intervals,  and,  conse^ueitdy,  tlie  teme 
of  the  (ralicy  had  been  departed  from:  But,  Q,  If  the  jury 
ilronld  not  be  of  duit  opinion,  still,  fiem  the  words  of  Ihe 
policy^  as  well  as  the  nature,  of  die  thing,  die  six  weeks 
w^re  ineant  id  be  Mccessive,  and  onintenrupted,  md  diere^ 
.  ibre  etpired  affile  end  of  aix  weeks  computed  from  the  14d^ 
tf  JfarcA. 

The 
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•tb^  jik^  d^lned  giving  any  dhcctiM,  ^O^bidllMi  dute 

btt  ffoiM^  iC  bMg  agre^  thM  Iii6  ofMliM  «f  dM  06ttrt  

be  Ukeb  apM  it.  T^TT 

1.  IfrstqifKitt  of  te  v^rtffit,  it  was,  Mw,r  «»nleAM^  6li  ^J^^. 
the  iM  ^iilt>  dMt  iC  WMf  A  qtMtlM  or  fmCltf  proper  fa»  tte  BridgI 
deeifliod  trf  the  jtorj^  mlmk  dM  i^niiM  Ugaa.  lli«  oaptailt  lairt 
poMtivdy  sU'ufi»  that  it  di4  aot  cOitiiMMe  tiU  ike  I4ib,  and 
the  jury  luid  beltevcd  him.  As  t6  Aaddig  aa  eMtafU  VtmA 
>i»ydi  appears  m  view^  of  going  a  Httte  Mt  of  tbe  eonne  fo 
apeak  to  a  ship,-  thai  is  never  considerad  aa  a  dAfiatiM;  ift 
the  case  of  a  letter  of  mufqiu.  It  is  M  kal  they  alwftjfa  do, 
aad,  it  heii%  knowil  to  the  Miiep-ii^tert  that  this  Wat*  letter 
df  iHMrr^fy  AO  akpre«  lic;efiee,  or  stiptdftt)o%  IHW  MteMff, 
to  pn>tect  her  in  that  respect.  But^  if  a  letlijr  Of  mMTptt 
quit  the  difiect  course  of  the  voyage  on  ptitpose  to  took  ktt 
prizes^  tiuti  is  k  deviation,  tiidess  she  is  prol6ctM  Mdef  a 
pattidldar  licence;  far  the  (fifleffetiM,  Aid  the  Miy  difflmnee, 
beCiveen  a  letter  of  nuttqui  mxA  a  privnieat,  is,  dlit  the  sole 
object  of  the  latter  is  erasing,  the  principel  <yb)ect  of  Ae 
fanner  a  trading  voynpe.  8.  11i^  aatitfal  constrtictioti  of  the 
Iktonee  in  tbo  policy  is>  that  sia  weeks,  do  tnaCler  how  made  [  530  ] 
ap^  iMy be oaa^oyed  incruishig..  Sappose,  ou  the  second 
dJM  of  the  cmniey  a  priae  had  been  taken,  aftd  carried  back  to 
MUJhrd^  FMiMouiMy  or  Irelandi  esift  it  be  contended,  fttt 
die  time  eMffloyed  in  bringing  Ae  prixe  into  port,  must  have 
bMA  eoeaptited  us  pM  of  Ao m  weeksf  The  broker's  con<^ 
stniclion  ought  to  bind  both  parties;  lie  is  a  sort  of  aoiiddk 
'  man^  equally  tho  egent  of  die  insurers  and  insured.  Besides, 
in  this  case,  Kenyou  was  actually  in  partnership  with  one 
SlaUr^  as  a  brokefi  and  this  very  Stater  wds  aft  uixkir«writar 
on  die  policy. 

On  tne  other  side,  the  counsel  contendoc^  that  s  great  deal 
of  inadmissible  evidinice  had  been  received.  'Iliat  the  ques- 
tisii,  whether  the  sia  weeks  mre  to  be  SucoeasWe,  Was'a  nieie' 
point  of  construction  on  the  words  of  the  policy,  and  the 
opinion  of  Kenyonyor  the  witnesses,  oc^t  not  to  havn  been 
given 'in  evidence.  If,  indeed,  .there  bad  been  proof  of  ady 
gsnefil  tttnge;  that  would  have  been  admissible,  but  nothing 
of  that  sort  was  attempted.  If  die  fhSaa6lb  constroction 
were  to  prevail,  a  captain  might  watch  ;0tcasi6t]s  when  the 
wind  was  directly  in  bis  teeth,  and  then  declare  diat  he  stopped 
cnusing,  and  was  to  be  considered  a»  pursuing  his  voyage.--* 
They  sud  nothing  on  the  first  point. 

Lord  Mansfield, — This  was  merely  a  question  of  con* 
slniction[F  1],  on  the  face  of  the  policy,  and,  unless,  an 

usage 


[f  l]   Id  Lawrence  v.  Sydebotham^    a  ship  with  or  without   letters   of 
€  East,  5  J ,  it  was  held,  in  a  policy  on    marqut^  that  liberty  ^  to  chace,  cap- 

**  ture. 


•^     -     ^ 
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1 7  80* :  oiage  could  have  been  shewn  in  favour  of  this  dBsukoiy  ciw- 
v>v^y  .  '^  [^  ^]f  calling  witnesses  to  support  it,  was  calling  Uiem  ti> ; 
Steas  swear  to  mere  opinion.  None  of  those  produced  knew  of. 
against  any  instance,  and,  therefore,  thw  evidence  ought  not  to  haive 
BaiDOx.  been  received.  Yet,  1  dare  say,  dieir  testimony  had  great' 
we^ht  with  the  jury.  The  meaning  of  words  depends  on  the 
subject  The  instructions  were  not  read,  but  they  shew  the 
meaning  very  clearly,  for  they  run  thus,  **  To  cruise  six 
'f  weeks,  and  ihen  proceed  to  JfiirijgiMi  [l].^  There  can  be  no 
general  rule.  Here,  the  subject-matter,  in  my  opinion,  ia 
decisive  to  shew  that  the  six  weeks  meant  one  continued  period 
of  time*.  A  cruise  is  a  well  kno^vn  expression  for  a  con^. 
nected  portion  of  time.  There  are  frequently  articles  for  a 
month's  cruise,  a  six  weeks  cruise,  ifc.  Such  a  liberty  as  in 
this  case,  to  a  letter  of  marautf  is  an  excuse  for  a  deviation. 
But  what  is  contended  for  by  xhe  plaintiffit  is  impossible  ia 
r  531  ]  practice.  Suppose  the  ship  returns  directly  back,  cruising 
for  the  space  of  a  week:  she  may  then  take  perhaps  three 
weeks  to  return  to  where  she  hiid  been.  Can  she  tbea 
renew  the  cruise,  and  return  again,  and  so  repeatedly? 
The  voyage,  in  that  way,  might  last  for  years.  But  the. 
true  m^anii^  is,  **  I  will  excuse  a  deviation  for  six. 
«<  weeks.''  The  instructions,  although  it  happens  that  th^. 
were  not  read,  strike  me  much.  .Another  argument:  Six 
weeks  is  a  continuation,  a  congregate  denomination  of 
time.  If  they  bad  ineant  separate  days,  they  would  have  said 
42  days. 

The  rule  made  absohitc. 

[I]  They  were  in.  court,  and  had  been  stated  by  the  counsel  br  the  defendant 


^  ture,  and  man  prises,"  did  sot  extend  a  policy,  (there,  simply,  viik  6r  ukhr' 

to  justify  shortening  sail  for  the  pur*  mt  UiUn  uf  nmrqut).  it  is  right   to- 

pose  of  protecting  and  convoying  a  resort  to  evidence  of  the  usage  and. 

prize  into  a  port,  alibough  .within  the  practice    which    has    obtained    Le- 

voyage  insured.  twccn  assured  and  assurers  upon  simi- 

Ft  2]  But  where  there  has  been  no  lar  policies.  Paxr  v.  Andtrsan,  6  jEcv#. 

judicial  determination  upon  the  con-  202. 
ftruction  of  the  terms  of  a  licence  In 
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The  Kino  against  Routledoe.  SS*ifU 

A  N  indictment  having  been  found  against  die  defendant^  A  college  btrber 
"^  at  the  quarter-sessions  for  die  city  of  Oxford^  for  refusing  jL^^^Sf'^^^jfi 
to  take  upon  himself  the  office  of  constable  for  one  of  the  cityoutof  coi- 
wards  in  that  city,  it  was  removed,  by  certiorari^  into  this  i^«»  ^*  int<tied 
€oart|  and  came  on,  for  trial,  before  Bullbr,  Justice,  at  the  ^tVeanrveni^ 
last  summer  assizes  for  the  county  of  Oxford,  on  Friday,  the  — ^  Wbetbo-t 
28Aof /«/},,  1780.  ^  '^^T- 

Tne  indictment  contained  two  counts.    Tne  Jtrsl  stated,  from  senring the 
generally,  that  the  defendant  being  an  inhabitant,  and  residing  ^^  ^^^ 
m  the  ward  in  question,  was  on,  ^c.  lawfully  and  in  due  manr  dty. 
net  elected,  nominated,  and  appointed  by  /.  T.  alderman  of 
that  ward,  and  one  of  the  justices  for  the  city,  into  the  c^ce 
of  constable  for  the  said  ward ;  that  he  afterwards  had  notice 
of  the  appointment,  and  was  summoned  to  appear  before 
K.  /.  and  £•  T.  two  other  justices  of  the  dty,  to  be  sworn 
in.    The  second  coimt  alleged,  particularly,  that  Oxford  is 
an  ancient  city^  that,  from  time  immemonal,  there  had  been 
accustomed  to  be  four  aldermen  of  the  said  city^  and  that  each 
of  such  aldermen  should  and  mi^ht,  on  the  30th  of  Septem^ 
ber,tvery  year,  (or  die  day  following,  if  the  30th  of  September 
should  be  a  Sunday^  elect  and  choose,  and  of  right  ought 
to  elect  »d  choose,  a  lit  and  able  person^  ^c.  to  be  con- 
stable, in  and  for  the  ward  to  which  such  alderman  should 
respectively  belong ;  that  the  said  defendant  was  an  inhabi- 
tant, t^c.  and  a  fit  and  able  person^  and  that  the  said  J.  1\ 
then  was  one  of  the   aldermen  of  the  said  city,  to  wit, 
for  the  ward  in  question,  and  that  on  the  said  30th  day 
of  September,  in  the  year,  8fc.  the  said  J.  T.  did  duly  anil 
lawfally  elect,  choose,  and  appoint  the  defendant,  Sfc*    (Tbea     r  532  ] 
stating  die  notice  and  summons,  as  in  the  former  count,  and 
concluding  fliat  notwithstanding  the  election  and  appointment 
die  defendant  refused  to  take  the  oath,  Sfc.) 

The  defence  consisted,  1.  In  putting  the  prosecutors  on 
proving  die  custom  as  laid  in  die  second  count  of  the  indict- 
ment :  £•  In  shewing  that  die  defendant,  being  matriculated 
in  the  miiversity,  and  entered  on  the  buttery-books  of  Brazen 
Nose  College,  as  barber  to  the  college,  was  not  liable  to  serve 
as  constable,  aldiough  he  resided,  and  kept  a  barber's  and  per* 
Aimer's  diop  in  one  of  the  wards  of  the  city. 

The  evidence  for  die  prosecution,  with  regard  to  the  custom^ 
was,  that,  on  the  30th  of  September,  (or  £e  1st  of  October,) 
annually,  a  meeting  is  held^  in  die  town-hall,  of  the  mayor, 

four  aidermcnf  and  a^stants,  at  which  the  new  mayor  is 

i    ■■  -••  --.u.  .  sworn 


1780^      sworn  iiii  tnd  the  city  officers,  viz*  constables,  8fc.  appointed; 

v^v^^      ^^  ^n  ^^^^  occasions,  the  hall  is  open  to  every  body;  that 
The  Kino    constables  are  never  appointed  but  at  that  meeting ;  but  that 

against  none  of  the  members  of  the  corporation  ever  interfere  in 
RoixTL|i4io«.  their  apppntelfqt  fuc^  tho  aldenn^p,  each  of  whom  ap- 
points one  for  his  own  ward ;  that  this  is  done  in  the  following 
manner:  the  pld  constable  delivers  ip  a  list  qf  all  the  peraops 
m  his  ward  fit  to  s^rve  tlU  offi^i  ^^  the  alderman  of  tb^  w^nj 
majai^  one  front  that  list. 

With  regard  tp  the  liability  of  the  defendant  to  s^rve,  the 
prosecutors,  after  proof  of  the  defendant's  residence  in  the 
ward^  and  nis  keeping  a  shop  there  for  perfumery,  toys,  Ac. 
endeavoured  to  shew,  that,  in  many  instances,  persons  oi.a 
like  cjcsQriptioii,  viz.  (MU'bers,  cpojcs,  4^.  of  different  colle|[es, 
had  served  ^e  ofSice.  Tbc^  hfMl  ff iven  nptice  to  the  defend* 
ant  to  produce  the  matriculatipn-books  of  the  university^  in 
order  to  prov^  t)ie  m^triculatign  of  those  persons;  )>i|tya9 
the  boo|^  tad  not  ht^en  inspected  before,  and  there  wfts  po 
index^  ^^y  wcte  npt  ab)^  to  find  the  names  of  any  of  HnifasL 
It  was  admitted.  091  the  p^urt  of  the  defendant,  that  the  Vice* 
Chancellor  of  the  ui^versity  often  dijrects  bis  warhints  to  be 
executed  by  the  cify  qomtablei. 

The  defqq^bnfs  counsel,  on  the  question  concerQiqg 
the  custom,  read  a  clause  in  the  charter  of  3  Jac.  I. .to 
the  city  of  Oxford^  by  which  it  is  provided,  that  con- 
stables, S^c.  of  thiit  cjity,  in  case  of  vacandes,  shal}  be  chosen 
l>v  the  mayor,  tfc.  and  eommanalty^  or  fhe  major  part  of 

[  533  ]  them ;  **  de  civihus  civitatis  pradicta.**  lliey  also  read  tlie 
constable's  oatfa^  by  which  he  is  bound  to  attend  the  city 
court,  Sfc. 

Oh  the  other  he^d,  they  proved  the  defendants  matricula* 
tion  in  the  university  books ;  that  he  was  bart>er  of  Brazen 
Nose  CQllege;  and  that  an  antient  fee  is  annexed  tp  that  pf- 
$ce,  which  was  r^ilarly  paid  tp  him;  that  the  office  of 
barfaof  is  taken  ppdpe  of  in  the  statutes  of  the  college ;  and 
that  the  defendant^  if  the  menoibers  pf  th^  cpl)eg9  chpi^e,  yf^ 
bound  to  act  as  their  iMirber,  |uad,  pn  pne  pr  t^p  particular 
occasions  in  the  year,  to  atte^  ^t  the  college  a3  ^^s^rrapt; 
that  he  actually  h^dl  r^RiIarly  ^tt^^  PD  dips$  pccQsiop^,  but 
was  not  th^  employed  in  the  exercise  gf  ))is  tr9<)p  1^  9  Nr* 
l>er.  They  dien  rf^^  %  p^ssag^  fyi^  4  ^dftejr  oi  ^^ffyp.  4. 
Tecitipg  a  cpmpositipn  i^aje  b^'^ep  4l9  uqiyQr^t^  fm^  tbf 
city  ui  the  noign  df  Edw,  1.  as  follaw9 : 

**  Ad  boc  etiam,  qupd  prssdicti  maJ9r  £f  burgeQses  quernp- 
'<<  tor,  quod,  ciugi  p^  fartam  doniini  fqp^'upn  cpdMptiif 
''  ali^iiae  jib^rtates  a}ijs  in jDf«dictjl  vil}jl,  qus^ip  scbolaiibus 
''  unWersitatis  pracNJUctse,  et  uli  scbohir^  sjpt  f^^fiWPti  a  cppir 
^^*munitate  prab^ctd  ad  fnppndendtpp  ^npp  ^|  y^  ^IfPlfi 
**  cum  ipsis;  de  aliauil^  rebps  ^^fflpi  i^u^^^  T^fm  W 

*^  commnnitatein 
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•  •■  -  .t  . 

*^..toaiawmU»tw(i  prodjctmii  ttmcmtihin,  pnedktjqwicellyittg      1730. 
^  h  «cbo|fir«H  p«r  pro€uv«|j|p9«i  s^m,  •Uot  sibi  uppropriant^      \^^ 
^  et  ^vi  voQ.fuitt  at^alarM^  «it  oiaioreaj  ^W^aloivik  tor^    *fbe  Kin^ 
^  lorep,  piiro^wiiiirmv^  biU^modiy  qui  nw  wml  4e  jiitm-       against 
fV4icUoiif  «M«>  &  <|iH  hab^  on  «id«ii  villi,  laora^  fiwnH  ^vtx,«999» 
.4<  .Uain,  8cmerc«iu)Mi  auMf  Ic  hoc  ^  grafQ  d«mm«i  dopouii 

oeilaiiuiq  fc  mgirtrqib  IM^  ^(>wn  per  p 
*'  g^mes,  uQ^nimiter  est  concordatuniy  quod,  de  oeterOi  ovUuy 

**  mi  ckfiei  «i;  «prwi  m^tt^  en  servi^tjfM,  ppvimiMrii. 

The;  utoQ  produced  an  iqdeeiiur^  or  v>rt  9f  Ktreom^ 
between  tjbe  ummmy  wd  tlie  city^  in.Uie  37di  ^mf^Hcn* 
&  14>^>  by  whiah  agreeoieut  db^e  city  a<)mii;iM>  tb«l  tbe 
m^istnlcii  of  the  universi^  v^ere  jfmt  eooservetoiv  0f  tiie 
peace,  ind  the  iiMtkulsMT  pwK»i3  inthled  ,t9  /M  ^rtvUegei-of 
tke  umvfmi¥  weife  eqiymQrate4»  ^ndy  fmiouc  ^WHf  barhfn 
mUk  ik^it  MuHMd.    Tbere  w«s»  bQwev«r>  m  evidence     [  534  ] 
given  1^  ab^w  the  extiffA  pf  Unwe  prii^«fes,  or  vbethev  Aq 
aaeonption  from  mnm^  die  office  of  eopeiiibla  vts  iiKtoM 
in  Aalfpnemi  expressMoiv    I(  eppeaied  4lM  tfie  presenl  oor^ 
poratCL^ame  was  thewiqie  us  in  tb^  chatterof  3  Jac^  I.    In 
»  viodem  corpora^u  botokj  b^in«iug  ui  the  year  1776,  the 
title  of  the  entry  of  the  meeting  of  the.  30th  6f  Sq^^embtrp 
was — <'  For  ihe  Section  i(f  offictni'-rwi^  nothing  was  stated 
in  the  bmk  of  «uy  other  busineas  being  <iwe  at  such  meet- 
ing;     It  meiMpued  nptbing  qC  the  niQde  of  electing  the 
owtablee;-  the  entry  of  the  ele^Avi'  .o(  e«ch  bejiw  sioftply, 
-^'^  ji.B,  w«s  ehosen  C9netrf>^  f^r  the  werd  of  C.  and 


^  sworo  in." 


.  4fter  tibe  mdence  wasfjlose^,  iX  w«s  cQ9^ded,  at  the 
iHd,  oa  tbe  pait  of  the  de(ewie)it*— )•  Tb%^  die  prosecutors 
Imd  Ml  prcnred  the  custom  ea  kid'  Tke  pres^ice  of  the 
mmfoit  end  aavsm^ta  appwed  to  be  necewtry  at  ^  eieeiii^ 
mA  it  490  appeareii  %o  be  |m^  qf  the  imge  Ihal  each  oon- 
aliUe  should  be  nae^ed  out  of  aiist  ddivered  in  by  Ivs  pre* 
^lecepsor.  •  JBut  veitkiBr  of  those  cjit»ieMsteiices  were  Isud  as  |l 
Mn  of  Ihe  cuskmi,  in  4ie  9ec(md  eeuQt  of  the  indictfueut 
iW  uaege,  es  pimed*  seeiped,  it  was  aaid,  lo  shew,  that  the 
ifteoticMi  ^as  meda^acoordiflg  to  the  charter  qf  3  Jkc.  1.  siqt 
J^  fxfy  peescriptive  right,  for  ikft,  aldiough  liie  oomiuatiou 
jfiv  each  ward  was,  de  facto,  left  to  the  alderman  of  that  ward, 
yet  the.  meeting  waa  open  to  the  who(e  corporate  body. 
(The  counsel  for  the  prosecution  seemed,  at  the  trial,  \o  ad- 
jmit-tt^  tlie  Jiir^  cwA  was  too  geuejraly  and  could  not  be 

supported*) 

•<4i}  u  €.  niomiaators  of  manuscripts.    Hence  probably  the  weird  ^  JAmntr. 
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1780       snpported.>---8.  It  wm  innsted  by  the  defendanfi  counsel; 

diat,  Mipponog  the  custom  had  been  proved  to  exist  as  laid 

Y^^^^^^Q    in  the  imnctment^  and  d»t  die  appointinent  had  been  agree- 

asainst       *^'®  ^^  ^^  custom,  still  the  defuwiant  must  be  acquitted,  be- 

RouTLBDOE.  <^use  he  was  clearly  intitled  to  the  privileges  of  the  umver- 

*  if ^,  and,  as  no  instance  had  been  shewn  of  a  matriculated 

bwber  having  served  as  constable  for  the  city,  the  exemption 

from  diat  office  ought  to  be  considered  as  one  of  those  pri- 

vileees. 

•  To  these  objections,  it  was  answered; — 1.  That,  as  to  die 
charter  of  3  Jac.  1.  it  was  out  of  the  question,  for  that  Ox- 
ford  is  a  city  by  prescription,  and  it  did  not  appear  that  the 
city  had  ever  accepted  d»t  part  of  the  charier  relied  on  by 
the  defendant.  With  regaru  to  the  variance  between  the 
[  SZS  ]  evidence  and  the  custom  as  laid,  it  was  not  material ;  it  had 
not  been  said,  by  any  of  the  witnesses,  that  the  meeting  was 
necessary  to  the  appomtment  of  constables;  it  was  only 
proved  ttiat,  in  (isict,  tney  had  been  appointed  at  tliat  dieetii^; 
iNit  that  was  merely  matter  of  convenience,  because  the  .  d« 
dermen  mnst  meet  in  the  hall  that  day,  in  order  to  swear  in 
the  ikMyor^ — £.  The  exemption  claimed  could  not  be  sup- 
ported on  the  ind^nite  and  general  expressions  in  the  ancient 
instruments  which  had  been  read,  especially  as  the  defendant 
was  merely  a  colourable  servant  of  a  college  and  others,  who, 
de  facto f  stood  in  similar  predicaments  had  been  proved  to 
have  served  the  office. 

BuLLBR,  Justice^  m  summing  up  to  the  jury,  said,  there 
were  two  diisdnct  questions  in  the  case,  perfecdy  independent 
of  one  another,  and  he  would  take  their  opimon  separately 
on  the  first,  because,  if  that  opinion  should  be  one  way,  it 
would  become  unnecesaaiy  for  them  to  consider  the  otlier 
question.  He  then  said,  that,  if  the  practice  was  at  all  re- 
concileable  to  the  charter,  that  must  be  taken^  as  the  autho- 
rity and  rule  for  the  appointment  of  the  constables ;  and  that 
it  seemed  to  him,  that  the  nomination  by  the  aldermen  m^ht 
be  consistent  with  an  election  by  the  mayor,  i^c.  and  common- 
alty. It  was  not  denied  that  part  of  the  charter  had  been 
accepted ;  the  present  corporate  name  was  that  given  by  the 
charto^;  and  he  was  incliiiad  to  think,  that  a  charter  must  be 
accepted  in  to/o,  if  at  all[l].  There  was  no  Hit  menticmed 
in  the  indictment,  yet  that  was  proved  to  be  an  invariable 
part  of  the  usage.  The  entries  in  the  book,  relative  to  the 
meetii^,  seemed  to  diew,  diat  the  chief,  if  not  the  only,  pur- 
pose, 

[l]    Fide  Rex  y.  Cambridge^  E,  5  trine  concerning  the  acceptance  of 

Geo.  3.   d  Burr.  l656.  l66'l.   1663,  charters,  vide  Eex  v.  Amcry,  H.  27 

where  it  is  held,  thataaev  corporation  Gfd.  3.     1  Term  Rep.  575  to  590  h 

must  accept  a  charter  tn  toto,  or  not  at  S.  C.  on  a  writ  of  error  in  Dam.  ProCm 

all ;  but  that  one  alreadv  exutimg  may  30  Geo*  3. 
accept  one  inpart.    C7  For  the  doc- 
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poto^  w«s  the  •le«litiii  of  offio^n.    U^  iim  yiAoL9,  h$  i»-      1780. 
tUnsd  slroii|^y  for  the  defendwit,  .mi  this  head*  ^      _^ 

The jiiry^  however,  which  wm  upedal^  but  oaamteA  chiefly    r£^^  Kiko 
of  ta/et  Bieoi  Cmuid  dik  qiiestioa  fer  the  pnMecuton^  asainst 

The  jiichfe  afterwards  slated,  add  obierved  upon,  the  evi-  RouTUio^t. 
denoa  cm  the  head  of  the  exemption ;  and  Memed  to  think, 
that  it  was  to  be  presumed  that  thb  was  compreheoded  in  the 
ganend  word  ** privUegtSt*  uale^  the  contraty  had  been 
diowa* 

Tlie  jury,  however,  found  this  Question  also  for  the  prdae- 
eutocs;  and  there  was  a  general  vcract  against  the  defiandant. 

On  Tkur$dajf>9  the  9th of  No9saiier,  &arcr^ obtameda 
rule  to  shew  cause,  why  a  new  trial  should  not  be  nanted^and^ 
this  day,  the  case  was  argued,  by  the  jdtlomey-Genermlf  ffo-      [  53fi  ] 
wnrtAg  Dummigt  mmI  W.  Jones,  for  the  prosecutioni  attd 
Bmur€f0ftp  and  Th.  MUlett  for  the  defetndant. 

la  suppoft  of  the  terdict  it  was  contended :  1.  That,  si^ 
posing  tfaeie  was  a  material  variaucse  between  the  evidence  and 
the  sarojMf  coiuit,  yet  tktJirU  count  was  sufficiently  partkular, 
and  night  well  be  supported :  2.  That  the  variance  between 
the  eifidence  and  the  second  count  was  not  material ;  there  was 
aapfoof  that  the  presence  of  the  mayor  and  commonalty  viras 
a  necstcMiry  part  of  the  custom^  nor  that  the  alderfaen  mi|^t 
»ot  nominate  pewons  not  contamsd  in  the  old  constable's  list; 
wad,  upon  the  whole,  the  evickisce  on  this  head  was  sufficirat 
to  be  1^  to  a  jury :  3.  That  it  was  too  violent  a  presumption 
lo  imply,  that,  under  the  general  expression  of  ''  pfivUega 

Qfwt  umotn^r  ^^  exemption  was  includedi  In  eveiy 
of  parishHMTOei^  which  are  of  general  utility,  all  iahabi- 
lants  boHseholdeis  are  liable  to  serve,  unless  there  is  an  «ti> 
jmii  eteawTten.  There  might  be  some  reason  for  such  a 
claim,  by  mose  servants  of  collies  who  are  bound  to  con- 
stant attendance,  but  diis  man  was  little  aM>re  than  a  nominal 
aervaot,  and  belonged  much  more  to  the  city  than  to  the  uni- 
lemty.  However,  die  office  of  constable  is  of  such  a  nature 
as  to  be  equally  beneficial  to  the  university  as  to  the  city,  and, 
theiefeffe,  there  lA  no  very  good  rrnsjB  why  any  member  of 
either  body  should  be  exempt  from  iarvkig.  It  was,  more- 
over, proved  at  the  trial,  that  several  college  barbers  had 
served  the  office:  it  is  notorious,  that  all  college  servants  are 
matriculated;  therefore,  though  the  entries  of  the  mtOricula- 
tion  of  those  men  had  not  b^  found,  the  jury  might  fairly 
presume,  that  they  had  been  matriculated.  If  they  were, 
those  instances  completely  overturn  the  pretended  right  of  eit- 
emption.  < 

For  the  defendant,  it  was  insisted, — 1.  That  the/7rs<  count, 
most  clearly,  CQuld  not  be  supported.  C<;nstables,  by  the 
common  law,  are  appointable  only  at  the  court  leet,  or,  in 
default  of  appomtment  there,  by  the  conservators  of  the  peace. 

Vol.  U.  K  or 
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1780       or  at  die  quarter  seanoot.    A  corporatkn,  as  such,  has  m 

^  ^  right  to  appoint  comtables.  Thqr  muit  intitle  themselves  to 
The  KivG    ^  onder  some  pardcolar  ptescription,  or  grant.     Hence,  in 

against       indictments  of  this  sort,  it  is  held  indispensably  necessary  that 

RoiTTLiDOB  ^'^  grant,  or  prescraption,  should  be  alledged,  and  plainly 

'  set  forth;  2  Ha»k.  PL  Cr.  c.  10.  §46.  Rtxv.  Vam(a)j 

[  597  ]  Rexv.  Bamard(b)* — 2.  As  tothe  variance  between  the  evi- 
dence and  the  custom  laid  m  the  second  count,  it  is  material 
and  fatal.  By  the  custom  pravedj  the  persons  digible  are  li- 
mited to  the  constable's  list;  by  the  custom  laid,  there  is  no 
such  restriction.  According  to  the  evidence,  the  appomtment 
must  be  m  a  corporate  meetiiq^ ;  according  to  the  indictment^ 
no  such  meeting  is  requisite.— 3.  As  to  the  exemption,  there 
is  no  distinction  to  be  made  between  the  defmdant's  case,  and 
that  of  the  highest  members  of  ihe  universipr ;  he  is  intided, 
like  them,  to  the  privilegCM  of  die  university,  and  dienefore 
die  question  on  this  head  comes  to  be,  Whether  every  member 
of  the  university  is  liable  to  serve  this  oflke  f  The  counsd 
for  the  proseoition  feel  the  absurd  extent  of  die  proposition 
fvhen  stated  in  this  manner,  and,  therefore,  would  (fistinguish 
die  defendant  from  other  members  of  coll^^  by  the  circum- 
stance of  his  non-residence ;  but  it  is  a  notorious  fact,  that 
none  of  the  servants  of  colleges  reside  within  the  colle^,  ex* 
■ceptthe  porter.  Are  no  servants,  but  the  porters,  intitied  to 
the  university  privilq^  ?  Every  collc^^e  is  situated  locally  in 
some  of  the  wards  of  the  city,  and,  therefore,  every  inhabi- 
tant of  a  college  is  also  an  inhabitant  of  die  oty,  so  diat  die 
exemptions  which  members  of  colleges  enjoy  must  be  per- 
sonal privileges,  not  at  all  depending  on  their  not  inhabiting 
in  the  city.  The  privileges,  by  the  agreement  in  the  reign  of 
Hen.  6.  extend  to  barbers  with  their  household.  This  ex- 
pression goes  very  strongly  to  shew  that  persons  of  the  defen- 
dant's description  are  intided;  for  barbers  widi  their  Aotfse- 
hold  cannot  be  supposed  to  have  lived  within  the  walls  of  a 
collie.  The  following  reasons  evince  that  die  exemption 
claimed  by  the  defendant  is  among  the  privileges  common  to 
all  members  of  the  ipiversity.  1.  That  the  university  has  a 
court-leet  is  well  known,  and  appears  by  the  case  of  Rush  v. 
The  Chancellor  and  Scholars  of  Oxford,  in  SalkeUL  (c),  as 
well  as  by  the  statute  of  13  EL  c.  29.  which  ratifies,  to  both 
tiniversities,  '^  all  liberUes,  S$c.  letes,  law-days,  S^c."  Now  the 
appointment  of  constables  is  incident  to  every  court-leet.     Q. 

\11ie  magistrates  of  the  university  are  conservators  of  the  peace, 
and  to  such  the  office  of  constable  is  necessary  and  subser- 
^  vient.     3.  Every  matriculated  person  is  one  of  the  homage  of 

the  university  court-leet,  and  liable  to  be  appomted  a  con- 
stable 

(aj  B.  R.  AT.  21  Car.  2.  1  Mvd.  24.  (cj  i»\  R,  T.  \  Ann.  1  Salk,  343. 

(b)  B.  R.  U.  9  fVili.  3,  Comb.  41 6. 
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itable  there,  and  it  is  said  b)f  Hawkins  that  no  man  can  be       1780. 
of  twoleetB(b).     Much  less  can  the  same  person  act,  at       L^-^v—i j 
the  same  time,  as  the  •fficer  of  two  different  jurisdictions.     The  Ki^g 
Yet,  if  this  exemption  does  not  exist,   a  member  of  tlie       against 
oniversity  may  be  appointed  a  constable  both  by  the  city  and  Routledge. 
die  university.     Many  instances  mig(it  be  cited  in  which  the 
Qourt  has  expressly  held  persons  to  be  exempt  from  serving 
diis  oflke,  because  it  was  incompatible  with  their  other  du- 
ties :  as  attomeyi ;  because  they  are  attendant  on  the  courts 
of  justice;  Prous^s  casefc^:  B,nd  a/dermen  of  London ;  be- 
cause they  ought  to  be  resident  iu  that  city,  and  are  fiueable 
if  absent;  jibdy*8C2i8e(d), 

Lord  Mansfield, — I  am  well  persuaded  the  reason 
'Wfaicb  induced  the  counsel  for  the  city  to  wave  the  general 
count,  at  the  trial,  was,  that  they  knew  it  could  not  be  sup- 
ported. With  regard  to  the  custom  laid  in  the  second  count, 
the  circumstance  of  tlie  list  is  an  essential  variance.  Hie  al- 
derman cannot  appoint,  ad  libitum^  any  one  of  his  ward : .  he 
is  confined  to  the  return  made  by  the  former  constable.  As 
to  the  exemption,  the  univ<Tsity  has  a  separate  jurisdiction, 
established  by  ancient  wisdom,  and  it  is  essential  to  its  hap- 
piness and  peace  that  this  should  continue.  The  body  of  the 
university  has  always  been  kept  distinct  from  the  city  at  large ; 
and  I  believe  every  university  in  the  world  is  so  constituted. 
Who  is  it,  in  this  case,  that  claims  the  exemption  ?  A  ser- 
vant of  the  college,  named  in  the  statutes,  with  an  ancient  fee, 
and  duties  which  require  attendance  and  service  in  the  college. 
AU  colleges  have  servants  of  thb  sort.  For  many  years,  I  had 
the  honour  of  being  counsel  to  one  of  the  colleges,  and  had 
an  ancient  fee  annexed  to  my  office.  It  seems  admitted,  that, 
if  the  defendant  resided  within  the  walls  of  the  college,  he 
would  be  exempt.  But  it  is  certainly  true,  tliat  none  of  the 
servants  but  the  porter  do  live  within  the  walls.  Bcsidts,  the 
agreement  with  the  city,  which  declares  that  the  privileges  ex- 
tend to  barbers  with  their  householdy  overturns  such  a  distinc- 
tion. In  short,  the  defendant  seems  to  be  a  fully  privileged 
person.  I  think  the  verdict,  on  both  points,  contrary  to  evi- 
dence.    . 

The  rule  made  absolute  [I]. 

(h)  2  Hau'k.  c.  10.  §  12.  589. 

(c)  B.  R.  U.   10  Car.  1.  Cro.  Car,  [l]  There  has  not  yet  been  any  m  w 

389.  trial  had,  (Vacation  after  T.  22  Geo, 

(dj  B.  R.  T.  16  Car.  l.  Cro.  Car.  S.) 
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1780. 


^Sn3?.  Ab««nbtht  against  Landale. 

An  officer  or      HPRlS  EctioB  was  tried  before  Bulleu,  Justice,  «t  Ae' 
Sfi^'to^^e         Sittii^s  after  last   rrtm(y  Term,  when  a  veidict  ^iraa 
on  board  a  letter  fouod  for  the  plaintiff^  Bubject  to  the  opioioB  of  the  courts 
«fti?iC*  ^*     ^"  *  *^**®  which,  (as  far  as  Li  materiat,)  stated  : — ^Tbat  the 
during  the^      defcDdant  was  captain  of  a  ship  called  die  Windhcomf^^ 
•h^i? of  *"f  *     ^'^^ct  ^vas.  pcovided  with  Utten  of  marque,  and  was  to  cruize 
prfm.^is  not     fo^  ^^^^^  month$[9!]f  and  then  proceed  to  the  coast  of  Jfriat, 
*"*'*'7ih°  *"^    ^  ^^  thence  to  America :  that  die  plamtiff,  in  considera* 
rAiieshiors*^^  ^^^  of  ^5  by  tlie  month  as  wages,  and  of  certain  diares  of* 
taken  beiore  she  all  priscs  whicb  sbould  be  taken  by  the  Winc/icombe  in  the 
^a^Tauhough  ^•"^  of  tlie  cruize, — eptered  on  board  the  ship,  as  second 
he»haiihave\    lieutenant,  apd  subscribed  certain  articles,  by  Miiich,  among' 
til^M^b^fbr'!^    ^^^  &'ng^,  it  was  qgreed  between  the  defendant  as  captab, 
fbe  capture,  as    and  the  plaintiff,  together  with  several  other  persons,  as  the 
fli^^P^^    officers  and  cww  of  the  ship ;  tliat  the  plaintiff,  as  second 
taken  in  the       lieutenant,  and  the  said  crew^  should  repair  on  board,  and' 
»™^?^****       proceed  in  the  ship,  and  duly  senre,  in  tlieif  several  capacities 
and  stations,  in  her  dien  intended  voyage  from  London  to  the 
coast  of  Afrkas  apd  at  and  from  thence  to  such  place  or 
places  in  America  4ts  the  said  master,  or  other  master  or  mas- 
ters for  the  time  being,  should  direct,  and  from  thence  back ' 
to  the  port  of  Ijondon^  or  some  odier  her  dischaiging  port  in' 
Great  Britain  ;  and  that  the  wages  or  monthly  pay  to  grow 
due  to  the  oaid  officers,  sailors,  and  others,  belonging  to  the 
sfud  vessel,  for  their  service  on  board  thereof  that  present 
yoyage,  should  be  paid  to,  and  accepted  by  them,  in  the  man- 
ner following,  viz.  one  half  part  thereof  at  the  port  or  places 
of  the  delivery  of  the  negroes  in  Amstica,  and  the  remaining 
part  thereof,  and  also  tlie  wages  which  should  afterwards  be- 
come payable  within  30  days  next  after  the  ship's  arrival  at 
her  port  of  discharge  in  Great  Britain  :  That  the  ship  sailed 
from  London  on  the  25th  o(  May,  1779»  and  on  the  1st  of ' 
;    August,  took  a- iS^a///sA  vessel,  of  which  the  plaintiff  was 
4^    appointed  prize-master:   That  he  carried  her  into  Lisbon, 
•where  he  continued,  till  January  following,  in  the  care  of 
the  prize  and  her  cargo,  and  till  the  same  were  disposed  of 
by  the  agent  appointed  by  the  owners  of  the  Winclicombe, ' 
and  afterwards  to  his  passage  to  England^  and  arrived  on 
die  15th  of  February :  Tliat  the  Wiiichcombe,  on  the  3d  of 
i  540  ]     September,  was  taken  by  two  Spanish  men  of  war,  in  her  pas- 
sage to  the  coast  of  Africa,  after  the  time  limited  for  cruiz- 
ing. 

[2]  Supra,  Sj/ers  v.  Brid^e^  p.  5^17 . 
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m^  tad  befm  her  airival  at  tbct  port  or  pboe  of  delhrery  of      1 70(^ 
lb*  negiMi  io  AfnericOy  mentioned  in  the  artideg,  or  at  her 
diarha^m  port  in  Gftat  Britain^  or  at  any  other  port  what-  a 


The  ({iieadoii  stated  for  the  opinion  of  the  court  wak    I^yrp^is. 
Whether  tba  plaintiff  wm  entitled  to  recover  C£S8  1$.  bdj 
tha  whole  of  the  auoi  deinanded  by  the  action  [l],  or  any 

Sot  of  it  f    The  case  was  argued  ou  Tuesday,  the  14th  of 
'09imber,hy  jBo/t/aiMi,  for  the  pUintifi;  and  Mnkine,  for  the 


Far  Ifae  plaindfT,  k  waa  contended,  that  the  justice  of  his 
demand  could  not  he  diaputed,  since  he  had  continued  in 
ifae  defondaQt*s  servi^  till  his  return  to  England,  He  did 
aot  desert  the  diip^  but  left  her  by  the  command  of  the  de- 
fcndant  It  is  indeed  laid  down  as  a  general  maxim,  Th^f 
fine^fU  is  the  mother  of  wages ;  but  the  reason  of  that  maxim 
is,  that  die  siulors  may  have  an  interest  in  the  safety  of  the 
ehijp^  and  may  be  therdi^y  induced  not  to  leave  her  in  oases 
of  danger,  bol  to  exert  themselves  in  her  defence ;  hut, 
Iwf^  as  the  plaintiff  had^  by  the  orders  of  the  captain,  left 
Ae  ship,  he  could  not  act  at  all  in  her  defence,  and  there- 
ibre  the  reason  does  not  apply  in  the  present  instance. 
The  rule  ia  certainly  not  umveml,  and  without  exception. 
U  the  ship  is  seized  for  debt,  or  for  having  contraband 
.(Boda  en  board,  it  baa  beea  held  that  the  sailors  have  a 
s%^  to  their  wages  up  to  the  time  of  the  seizure,  because, 
liisngh  die  voyaga  was  never  completed,  that  was  owiqg 
to  IM  act  of  lise  owners  and  9ot  to  uag  negligence  of  the 


0»  Ae  eAer  side,  it  was  insisted^  that,  as  the  ^ip  was 
talrfn  befose  wuj  fjeight  had  been  earned,  the  olaintiff  could 
w&umtr  «olhiii|g  for  wages.  If  a  mariner  is  aucharged,  he 
ia  cstttled  iip  to  the  time  ef  the  dischaigy,  ahfaough  the  ship 
afierwaida  be  loat,  but  here  the  plaintiff  never  was  disdiarged. 
With  regard  to  all  questions  concerning  wages,  the  ofiicers 
aad  oommea  aiariiiers  are  exacdy  on  the  same  footing ;  as 
WM held  m  die  cases  of  Hooke  v.  Moret^n (aL  and  Baify 
%  Gfiant(bk  If  the  plaintiff  had  arrived  from  iJsbon  befaie  [  541  ] 
'  the  arrival  of  die  ship^  and  she  had  afterwards  arrived  safe, 
hi^  aa  well  as  the  officers  and  crew  on  board,  would  have 
bc«n  entitled  to  wages  up  to  the  arrival ;  for  he  continued  to 
Mbqg  to  theship^  and  waa  still  subject  to  the  sameccmditions 

with 

[l]  Being  at  the  rate  of  £S  per  (a)   B.  R.  M.  10  IViU.  3.     1  Ld, 

nonth,  from  the  day  the  ship  sailed,  Raym.  397* 

toUiatof  the  phiintirs  return  to  £ag-  (h)  B.R.   ll,  12  fTt//.  3.    1  Ld. 

imd.  Raifm.632. 

*  KS  ' 
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1 7  go.       ^^^  ^^  ^^^  ^^  ^^  crew.     But  suppose  he  should  be  thought 
\^s,^,^^      to  have  acted  in  another  capacity  than  as  one  of  the  crew, 
Abrrn  etht  ^^'hen  he  was  employed  in  taking  care  of  the  prize,  his  remedy 
against       i^  ^^^  hy  proceeding  for  wages  under  the  articles,  (which  was 
Lan  dale,    the  only  point  gone  into  at  the  trial,)  but  he  ought  to  bring  an 
action^  upon  a  quantum  meruit,  for  work  and  labour.    The 
court  cannot  now  ascertain  or  apportion  what  he  may  be  en- 
titled to  in  that  respect. 

Baldwin,  in  reply,  observed,  that  the  sum  might  be  easily 
apportioned.  If  the  court  should  think  the  plainiiiF  entitled  to 
wages  for  the  time  he  was  on  board  the  ship,  those  wages 
would  be  calculated  in  tlie  proportion  of  £5  per  months  uid, 
as  there  was  a  general  count  m  the  declaration  upon  tt  quantum 
meruit,  he  might,  under  that  count,  recover  likewise  what  he 
earned  during  the  time  he  had  the  care  of  the  prize^  which  it* 
would  be  reasonable  also  to  allow  at  the  rate  of  the  stipulated 
monthly  wages. 

Lord  Mansfield  said,  Baldwin^a  distinction  seemed 
equitable,  but  that  he  thought  it  would  be  difficult  to  draw 
such  a  line,  for  that,  after  the  plaintiff  went  on  board  the 
prize,  he  must  still  be  considered  as  belonging  to  the  Winch- 
combe. 

Dunningf  on  the  same  side  with  Erskine,  observed,  that 
this  ship  had  two  characters,  one,  that  of  a  privateer,  the 
other,  that  of  a  merchantman.  Tliat,  in  like  manner,  the 
plaintiff  had  two  characters,  the  one,  as  an  officer  of  a  priva- 
teer, the  other  as  belonging  to  a  merchantman.  In  tlie  first 
character,  no  wages  were  due  to  him.  The  chance  of  a 
share  in  prizes  was  the  consideration  for  serving  in  that  capa* 
city ;  and  the  plaintiff  had  in  fact  received  that  consideration; 
and,  if  the  ship  had  taken  more  prizes,  his  gains  would  have 
^J^een  proportionably  increased.  As  belonging  to  the  ship  in 
lier  capacity  of  a  merchantman,  he  must  be  subject  to  the  ge- 
neral rule,  and  no  freight  having  been  earned,  no  wages  were 
due. 

The  conrt  took  time  to  consider,  and,  as  the  case  did  not 
state  the  whole  of  the  articles.  Lord  Mansfield  directed  a 
full  copv  to  be  sent  him.  It  appeared,  however,  that  nothing 
material  had  been  omitted. 

This  day  his  Lordship  delivered  the  opmion  of  the  court, 
to  the  following  effect : 
[  542  ]  Lord  Mansfield, — As  a  sailor  on  board  a  ship  on  a 

trading  voyage,  the  plaintiff  is  entitied  to  nothing  [f]  ;  for 

frej^t 


[f]  So,  where  a  sailor  expressly    not  be  entitled  to  any  part  of  his 
agrees  by  his  articles,  that  he  shall    wages  until  the  termination  of  a  re- 


turn 
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freigfat  b  the  mother  of  ws^es,  and  the  safeQr  of  the  diip  die       1 780. 

mother  of  freight.    The  plaintiff't  counsd  endeavoured  to       wvv'^ 

support  his  case  on  another  ground,  and  contended,  that  he  Abbrvetht 

was  entitled  to  a  sum  equal  to  his  ^^'^f  upon  die  fiiantum       against 

meruit,  for  the  care  of  the  prize.    Tne  ship  was  a  iMer  of    Lavdals*. 

marquef  and,  before  her  voyage,  was  to  cruize  for  three 

months.     All  the  crew  were  to  diare  in  what  prizes  might  be 

taken,  in  certain   proportions;  and  it  is  admitted  that  the 

plaintiff  has  had  his  share  of  the  prize  which  was  actually 

taken.    The  question  then  is,  whether  he  can  now  make  any 

denaand,  in  the  nature  of  wages,  for  the  time  he  had  the 

care  of  the  prize ;  and  the  lisht  in  which  it  strikes  us,  is  this. 

He  ship  sets  out  in  a  double  capacity ;  she  is  to  perform  % 

tradiiq;  voyage,  and  to  carry  negroes  from  Africa  \o  America;' 

but,  before  ^t,  she  is  to  cruize  for  three  months  as  a  priva*  ■ 

teer.     All  demand  on  account  of  the  trading  voyage  is  gone^ 

But,  in  her  character  as  a  privateer,  the  crew  are  entiUed  to 

no  wages.    They  all  run  equal  risks,  and  take  their  chance  of 

their  respective  shares  in  prizes. 

The/HM^ea  to  be  delivered  to  the  defendant. 


Megit  against  Johnson  and  Another^  Ad-       s»iardar, 

ministrators  of  Lowe.  «w»not. 

A  CTION  of  debt  on  a  bond.    The  plaintiff,  in  his  declor  The  effects  ofta 
■^  ration^  averred,  that,  after  the  death  of  Lowe  the  obligor,  intestate  h»nng 
administration  of  the  goods  and  chattels  of  the  said  Loov,  at  crown  by  for- 
the  time  of  his  death,  was  duly  granted  to  the  defendants. —  fnture,  if  letters 
To  this  die  MenAimXs  pleaded ;   1.  That  such  administration  Trt^nl^l 
was  not  granted  to  them ;  2.  Non  est  factum ;  3.  ^Fhat  they  in  consequence 
had  fully  administered. — On  the  two  first  pleas  issue  was  froiuhiJwng, 
joined.    To  the  third,  the  plaintiff  replied ;  Inat,  on  the  23d  and  they  nm  in 
oi  January,  1780,  the  defendants  had  divers  goods  and  chat-  J^'f.'ro^p™' 
teb,  which  were  of  the  said  Lozoe  at  the  time  of  his  death,  in  debts,  icc,*»  but 
dieir  hands  to  be  administered,  with  which  tiiey  might  have  sa-  J[onai  d'all^* 
tisfied  the  plaintiff's  debt. — ^Upon  this  replication  issue  was  •<  For  the  u/e 
dsojoined.  ^^^r^T"" 

Ine  shall  he  answer- 
able as  adminis^ 
trator  for  the  debts  of  the  intestate,  and  shall  not  be  permitted  to  give  evidence  tending  to  question  the 
validity  of  the  letters  of  administration. 


I    ■   ■  '^        ■  ' -  ■> 

tarn  voyage,  and  the  ship  is  lost  by  been  earned  upon  the  voyage  out* 
itorm  upon  her  return,  he  shall  not  re-  ward,  and  in  an  intermediate  voyage, 
cover  pro  ratd^    though  freight  has    Appleby  v.  Dods,  6  East,  300. 

K4 
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against 

teairaair. 
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The  came  cume  on  (qt  tnal,  before  hard  MAVsrixi^ 
•t  Gmldhall,  at  ifae  Sittiwf  after  last  Trinity  Term^y/htn  m 
verdict  wqs  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  a  case  reserved.  The  case  stated;  diat  tbe 
dkintiff*8  demand  aroH  on  a  bond  given  him  by  Ralph 
XooVy  deceased,  dated  the  6di  of  January,  1776,  in  the 
penal  sum  of£^40t  conditioned  for  the  payment  of  ;f  120, 
and  that  oo  this  bond  there  was  due  to  me  pUuntiff,  at  the 
tiaae  of  the  trial,  the  sum  of  ;£142.  It  then  set  forth  an  t»* 
MJsitiQU  taken  on  the  body  of  Lowe,  before  the  coroner  of 
lA^erpo^lf  on  die  IQth  oi  April,  1779,  by  which,  upontfa« 
view  of  the  body,  and  the  testimony  of  witnesses,  it  was 
found,  that  be,  bewg  confined  in  the  gaol  of  that  place  on  a 
duuge  of  felony,  had  taken  a  laige  quantity  of  laudanum,  on 
purpose  to  poison  himaal^  and  that  he  wwifeh  de  le.  The 
case  then  setforth  three  other  exhibits,  via.  1.  A  memorial  by 
the  defiindants,  as  treasurers  of  the  society  called  *^  The  Am^ 
^  adde  Comiributiomkipf  or  Handrinrliand  Office^  for  in- 
^'  suring  houses  and  buildings  from  fire,'*  to  the  commissioners 
of  the  Treasury.  3.  A  wwrrant,  under  the  sign  manual,  in 
conseqbence  of  this  memorial,  directed  to  the  advocate,  and 
procurator^eneral,  or  either  of  them.  d.  Letters  of  Admi" 
nistration  granted  thereupon  to  the  defendants,  by  die  arch- 
bishop of  Canterbury.  The  substance  of  the  memorial  was ; 
that  Lowe  had  insured,  at  the  office  of  the  defendants,  die  anm 
of  £2350  on  a  building,  called  the  Emanuel  hospital  for  the 
blind,  in  Kentish  Town,  and  that  the  landlord  of  the  building 
had  also  ensured  ^1200  upon  it;  that  afterwards,  the  build- 
ing was  consumed  by  fire,  and  suspicions  arising  in  the  minda 
of  the  directors,  diat  this  had  happened  by  the  malicious  and 
wilful  act  of  Lowe,  they  had  taken  great  pains  to  discover  tho 
truth,  and  bring  him  to  justice,  and,  havmg  received  abundant 
circumstantial  evidence  of  his  guilt,  they  procured  a  warrant 
for  apprehending  him ;  that  he  was  taken  at  Liverpool,  and 
committed  by  the  mayor,  to  the  gaol  of  that  place,  to  be  con- 
ducted to  Lotidon  the  next  day ;  but  that,  to  avoid  public  jus- 
dee  and  disgrace,  he  poisoned  himself,  and  died  a  few  hours 
after  his  commitment ;  that,  upon  the  inqubidon  before  tho 
coroner,  he  had  been  found  Jfeto  dese,  and  was  sentenced  to 
be,  and  accordingly  was  buried  in  the  king's  highway ;  that  he 
died  possessed  of  a  considerable  personal  estate,  particularly 
£700  c&pital  stock,  diree  valuable  leasehold  houses,  besides 
ftuntture  and  other  effects,  which  tbe  memorialists  were  m- 
formed,  had  been,  or  were  about  to  be,  seised  for  the  king's 
use;  that  the  landlord  of  the  hospital  had  demanded  & 
£1200  of  the  office,  and  that  they  tnougbt  themselves  bound 
to  pay  it,  and  intended  so  to  do ;  and  that,  in  prosecudi^  the 
enquiry  and  apprdiending  Zo?i^,  the  office  had  expended 
£90  Is.  6d.  they  thi^refore  pcayed|  that  die;  mi^t  be  paid  the 

said 
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ftid  Minit  of  ;f  1^00, and  ,£90  Js.  6d.  out  of  die  eMteand  ef-      1 780. 

fiecti  of  the  said  Lowe^  or  sach  parts  of  the  said  sums  as  to      v.«-v-«^ 

their  Lordships  should  seem  nieet.    The  material  part  of  the      Meoit 

warrant  was  as  foiiows:   ^  We  do  hereby  command^  that      against 

^  you  appear  on  oiu*  behalf  before  the  prerogative  court  of   Jounsov. 

^  Caniefiurifj  and   assert  our  right  to  the  said   personal 

^  atate,  and  efiectSy  of  the  said  iMph  Lowe,  and  thereupon 

^  obtain  letters  of  administration^  for  our  use,  unto  (the  de- 

^  ieiKianCSy)  they  givii^  good  and  sufficient  security,  for  dieir 

^  duly  administeriiig  and  accounting  to  us  for  the  same.*^    The 

htters  of  administration  were,  in  all  refpects,  in  the  usual 

form  and  words,  except,  that,  after  the  concludh^  clause,  viz. 

^  And  we  do,  by  these  presents,  ordain,  depute,  and  appoint, 

^  you  administrators  of  all  and   singular  the  goods,  chat- 

^  lels,  and  credits  of  the  said  deceased,**  these  words  were 

added,  '*  For  the  use  and  benefit  of  his  nuffesty.^    After 

these  exhibits  the  case  proceeded  to  state,  that  the  defendants 

had  received,  under  the  above  circumstances,  from  the  effects 

<rf  IxMre,  thesumof  <£ll34  I9s*  id.  and  no  more,  and  that, 

before  the  commencement  of  this  action,  they  had  ^d  the 

kndlord  of  the  hospital  £\2i)5  5s.  on  his  said  claim,  and  had 

expended  £90  7s,  tid.  in  prosecuting  the  aforesaid  enquiiy, 

and  in  the  apprehending  of  Lowe. 

If  the  court  should  be  of  opinion  that  the  plaintiff,  under 
&a  circumstances,  was  entitled  to  recover,  a  verdict  was  to 
be  entered  for  him,  with  If.  damages,  and  40s.  cost«i,  and  the 
postea  to  be  indorsed,  *'  That  the  defendants  had  possessed 
^^  aaselB  of  Ume,  sufHcient  to  satisfy  the  plaintifPs  demand." 
If  they  should  think  he  was  not  entitled  to  recover,  then  a 
nonsuit  to  be  entered. 

The  case  was  areued  on  Friday,  the  ^4th  of  November, 
by  Rooke,  for  the  plaintiff,  and  Davenport,  for  the  defendants. 
The  court  dej>ired  Davenport  to  begin. 

He  argued  to  the  following  effect.-^As  it  appears  that 
Xums  Yt^Jelo  de  se,  by  the  record  of  inquisition,  that  is  con- 
clusive evidence  of  the  king*s  right,  against  all  the  world. 
There  was  a  time  in  this  coantry,  when  the  crown  had  an  [  545  ] 
immediate  right  to  the  effects  of  intestates,  without  the  inter- 
position of  the  ordinary,  or  metropolitan.  This  at  least  is 
laid  down  by  Lord  Coke,  in  Hensloe's  case  (a).  It  is  true  the 
doctrine  of  that  case  is  denied  in  Manning  v.  Napp  (b).  But, 
whether  the  law  was  so,  or  not,  makes  no  difference  in  the 
present  case;  for,  as  the  party  died  f eh  dc  se,  the  whole 
vested  immcKTiately  in  the  crown,  andf  the  king  might  have 
taken  possession  of  the  effects  by  tlie  ordinary  procciis  of  ex- 
teal,  so  that  the  letters  of  administration  are  to  be  considered 
as  mere  waste  paper.    I  suppose,  however,  that,  in  practice,  it 

has 

(a)  r.  4?  El.  9.  Co.  38.  b.  (b)  B.  R.  T.^W.k  M.  1  Salk.  37. 
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1780.  ^^  ^^"  tbou^t  necessary,  since  the  case  of  Manning  r^ 
.^^^^^.^^  Napp,  for  the  crown  to  take  the  assistance  of  the  ordinary, 
Mecit  ^  appointing  proper  persons  to  collect,  but  such  persons  can 
against  ^^^^  "^  autliority  to  administer,  the  effects.  Being  forfeited, 
JoHx.so  N .  ^cy  ^6  not  the  subject  of  administration.  Before  the  statute 
of  13  Edw.  1.  stA.  c.  \%  the  ordinary  could  neither  sue, 
nor  be  sued.  If  he  got  possession  of  the  intestate's  effects,  he 
might  keep  them,  oy  that  statute^  he  was  rendered  liable 
for  the  debts  of  the  intestate,  as  far  as  the  goods  should  ex- 
tend; and,  by  31  Edw.  3.  stat,  1.  c.  11,  he  was  made  com- 
pellable to  grant  administration  of  the  intestate's  goods,  to 
his  next^  and  most  lawful  friends,  who  were  thereby  authorised 
to  sue  for  debts  owing  to  him,  and  subjected  to  suits  for  what 
he  owed.  But,  in  tliis  case,  could  the  ordinary  have  beeit 
sued  under  the  statute  of  Edw.  1.  or  compelled  to  grant  ad- 
ministration under  that  of  Edw,3i  Hie  intestate  left  no 
effects  to  be  administered.  ^ITie  defendants  are  merely  re- 
ceivers, lliey  cannot  be  sued,  nor  have  they  any  right,  und^r 
the  letters  of'  administration,  to  retain  for  any  debts  due  by 
the  intestate  to  themselves.  It  was  absurd  to  make  out  the 
letters  of  administration  in  the  usuat;.  form.  However,  the 
additional  clause,  properly,  directs  the  defendants  to  act  for 
the  use  and  benefit  of  his  majesty,  llie  effects  vested  com- 
pletely in  the  crown  by  the  forfeiture,  but  as  die  insurance 
office  suffered  a  material  injury  by  the  very  act  in  consequence 
of  which  the  forfeiture  took  place,  they  had  a  fair  equitable 
claim,  and  they  have  received  am  authority  to  collect.  But 
still  the  strict  right  is  reserved ;  and  the  crown  may  dispose 
of  the  effects,  when  collected,  as  it  thinks  fit.  Because  it 
was  held,  in  the  case  of  Manning  v.  Napp,  that  the  king 
[  546  ]  could  not  grant  such  an  autliority  by  letters  patent,  the  prac- 
tice has  been,  for  him  to  send  to  the  ecclesiastical  court,  an()' 
to  have  a  deputy  appointed  to  collect  the  effects,  for  his  be- 
half. It  would  be  strange,  if  this  assertion  of  his  right 
should  be  construed  to  divest  that  very  right,  and  to  entitle  the 
creditors  to  what  by  law  belongs  to  the  king.  This  action  ia 
founded  on  the  supposition,  that  the  defendants  are  liable  to 
the  debts,  in  consequence  of  the  letters  of  administration; 
but  the  complete  answer  is,  tliat  no  letters  of  administration 
have  been  granted  to  die  purpose,  and  which  have  the  effect, 
of  making  tliem  answerable  for  the  debts.  )f  the  plaintiff 
has  any  equitable  claim,  if  he  is  entitled  to  favour,  be  should 
apply  by  petition,  as  the  defendants  have  done,  lliis  action 
is  founded  upon  a  claim  of  strict  right,  and,  if  it  is  supported, 
the  King  will  lose  one  of  his  great  prerogatives,  and  the  title 
of  the  crown  found  of  record,  by  the  inquisition,  be  divested 
by  the  act  of  the  ecclesiastical  court  [t  1 12]. 

Rookef 

[t  1 12]  Vide  Wentw.  Office  of  Executor,  134. 


IN  THE  TWENTY-HRST  YEAR  OF  GEORGE  Hi.  546 

JRooAf,— -This  18  not  a  new  practice.    It  is  of  course  for      1780. 
Ihe  treasury  to  assist  parties  in  such  cases,  when  they  can      Cv-i^ 
Aew  such  an  equitable  right.    I  admit  that  the  crown  does       Meoit 
not  take  die  goods  of  felons  subject  to  their  debts.    But,       against 
aldiough^  by  the  prerogative,  the  property  vests  in  the  king    Jouksok* 
discharged  of  all  demands,  i  insist  that  he  may  wave,  and 
that  in  this  case  he  has  waved,  his  prerogative  in  that  respect. 
He  may  exercise  the  prerogative  of  mercy,  in  r^i^ard  to  for- 
feited property  as  well  as  life.    Though  this  branch  of  the 
revenue,  by  the  civil  list  act,  makes  part  of  the  aggregate 
fvnd,  yet  an  express  power  of  disposing  of  it  is  reserved  (a). 
As  the  power  is  undoubted^  the  only  question  is,  in  what 
manner  it  has  been  exercised  in  the  present  instance.     Now 
it  seems  to  be  clear  that  the  crown  has  directed  administra- 
tion to  l>e  g^ranted  for  the  general  benefit  of  the  creditors,  re- 
serving a  ri^t  to  dispose  of  the  surplus;  which  no  doubt 
was  intended  for  the  defendants.    Js  this  inconsistent  ^ith 
law  i    Most  certiuniy  not.    llie  ordinary  is  bound  by  statute 
to  grant  administration  for  the  payment  of  the  intestate's 
debts;  but,  even  before  any  positive  direction  by  statute,  be 
was  bound  tn  conscience  so  to  do,  and  the  chancellor  would 
now^  independent  of  any  statute,  compel  him.     Here,  both 
the  crown  and  (he  ordinary  are  concluded ;  the  crown,  by  the 
sig:n  manual;  the  ordinary  by  the  letters  of  administration. 
What  was  the  intention  of  the  crown,  as  it  is  to  be  collected      r  547  ] 
from  the  proceedings?    The  letters  of  administration  were 
^nted  upon  the  application  of  the  king's  advocate  general, 
m  consequence  of  a  warrant  from  his  majesty,  and  by  them 
the  defendants  are,  (in  the  usual  form,)  expressly  directed  to 
pay  the  debts  of  the  intestate.    The  concluding  words  csin 
only  mean  that  they  are  to  account  to  his  majesty ^br  the  over^ 
plus.    All  parties  interested  have  concuiTed  in  giving  validity 
to  the  letters  of  administration ;  the  king,  by  commanding  his  . 
advocate  to  apply  for  them ;  the  ordinary,  by  granting,  and 
the  defendants,  by  accepting  them. 

Lord  Mansfield  asked,  if  there  were  many  instances  of 
this  sort,  (as  had  been  alleged  in  the  argument  for  the  plain- 
tiff,) and  it  seemed  to  be  agreed,. that  it  was  common  for  the 
crown,  in  cas^  of  outlawry,  to  grant  a  sign  manual  to  the  cre- 
ator who  has  prosecuted  to  outlawry. 

His  Lordship  said,  there  was  no  doubt  the  justice  of  the 
case  was  with  the  plaintiff;  but  that  there  was  a  difficulty  in 
point  of  law,  viz.  whether  a  right  vested  in  the  crouii  could 
be  waved  or  relinquished  in  any  other  way  but  by  matter  of 
record.  The  king,  his  lordship  seemed  to  think,  could  uot, 
in  point  of  hw,  resort  to  the  ecclesiastical  court  for  admini- 
stration, the  forfeiture  havbg,  ipso  facto,  vested  the  whole  in 

him. 

(a)  lAn.st.l.  c.l.  §8. 
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Inm.  Batdieabt  asked^  iivlMtlitf  Ihedefiontetep^v^ 
de  foi^o^  accepted  these  lettew  of  adBuniftratkniy  couU 
now  object  to  uem.  Tliey  were  sot,  lie  aaid,  void  on  tke 
fiure  of  them ;  end,  if  tbej  had  been  graoled  irrcgulaiij,  le- 
course  riiould  have  been  had  to  the  eccleiiastical  court  to  re- 
peal them. 

WiLLES,  and  Bullsb,  Justiaoi^yven  of  opimon,  dui^  hf 
the  acceptance  of  the  letters  of  admjnistralion,  the  defendanta 
were  precluded  from  ^i^estkmiiig  their  vaUditj,  and  operation; 
and  BuLLsm,  JuBtietf  thou^t  that,  fer  that  reason^  none  of 
the  evidence,  which  tended  to  impeach  them  ought  to  have 
been  received  at  the  trial. 

AsHHURST,  Jui^y  concurred  in  thinkmg,  diat,  if  the 
letters  of  admtmttration  had  been  in  the  usual  krm,  the  do- 
fendants  were,  b  j  their  acceptaooei  bound  not  to  question  their 
validity.  But  he  said,  that  the  ecclesiastical  court,  in  thia 
case,  had  no  inherent  authority  to  interfere;  that  it  was  only 
authorised  to  act  in  consequence  of  the  sign  manual,  and 
that,  according  to  die  terms  of  the  sign  manual/  the  admini- 
stration was  to  be  granted,  without  any  qoaltf  cation  in  fovour 
of  creditons  for  the  benefit  of  the  crown,  and  the  defendanta 
were  to  give  eecuri^  that  diey  would  duly  account  to  the 
crown.  The  ecclesiastical  court,  therefore,  had  exceeded 
ilB  anthority,  and  the  letters  of  administration,  in  as  far  as 
rapected  the  payment  of  the  dcl>t8,  were  a  mere  nulUty; 
«Mi  there  vras  no  occasion  to  apply  for  a  repeal  of  them.  He 
Hgreed,  that  the  justice  of  the  case  was  with  the  plaintiff,  and 
that  he  had  a  good  ground  to  petition  to  be  paid  before  the 
defendants,  but  was  afiraid,  that,  if  the  court  riiould  decide 
that  the  ecclesiastical  court  could,  by  such  an  act,  divest  the 
property  of  the  crown,  a  dan|^»oua  precedent  might  be 
established. 

The  court  took  tnne  to  consider  till  this  day,  when  Lord 
Mansfikld  delivered  their  unanimons  opinion,  as  foUowa: 

Lord  Mansfield,  (after  sti^ng  the  case,) — Upon  the 
wIk^  of  the  facta,  it  was  argued,  by  the  counsel  for  the 
defendants,  that  the  personal  estate  of  Lme  was  vested  in 
the  crown  by  forfeiture,  in  ccmse^pienoe  of  the  auicide  fonnd 
upon  record,  and  that  this  proper^  could  only  be  divested  hf 
matter  of  record,  which  lettera  of  adroinistratiop  are  not; 
that  the  plaintiff,  therefore,  had  no  right  to  recover  against 
the  defendants,  but  oi^ht  to  apply  to  the  favour  of  the  crown. 
But  we  are  all  of  opinion  on  connderation,  that  these  lettera 
of  adminislratioo  are  not  vend  on  the  fece  of  them.  Thare 
are  many  instances  where  sudb  administration  may  be  granted 
for  the  kh^'a  use.  Suppose  lawe  had  been  a  bastard,  or, 
being  legitimate,  had  <hed  widvMit  any  next  of  kiu.  The 
king,  in  such  case,  would  have  taken,  as  tdtimus  hares^  but 
subject  to  the  debts  of  the  intestate,  !^^ot  being  void,  we  think 

the 
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di» coort  cuBXit,  m  tfufCMe^  eater  into  the  quettioBy  wli6-  1780. 

^bet  tbt  l«lten  •£  adnuniBtratioii  are  noidiri^le :  and  the  ground  v^'v^/ 

off  o«r  opinmi  b,  that  tlia  Jrfendanta,  who  have  accepted  Megit 

and  actad  under  tbem^  dni  not  be  permitted  to  deny  meir  against 

validir^.    That  is  jm  iertH;  and  we  are  of  opinion  that  JouKfioir. 
tbe  evidence  oa  Ihi^  part  oS  the  caae  ot^t  not  to  have  been 

Tbt  pottiato  be  delivered  to  tbe  plajntifi 


The  King  against  Whitbrbad.  ^^^9  ] 

2«lh  Nov. 

A  RULE  had  been  obtained,  in  Ea$ter  Term,  QO  Geo.  S.  a  certiorari 
to  diew  cause,  why  a  certiorari  should  not  issue  to  ^^'i  "o^  ii«  to 

•     •.•'^1  ••  '       ^         •  ^      jemove  a  con* 

wov  a  conviction,  by  die  commissioners  of  excise,  for  viction  by  the 
the  double  duties  on  beer  (a),  into  this  court;  and,  in  the  <\nimusiooen» 
same  Imn,  on  Wtduniny,  the  e6di  of  AprU,  cause  was  SoSS^SX'^^oa 
she  wilt  hj  die  SoReitor4itmral^  (Wallace^)  and  Wilson. —  beer. 
Dummmg^  Da^atport,  and  H.  Cowper,  arg^ied  in  suj^rt  of 
Iharule. 
-  It  was  opposed  on  two  grounde;    I.  It  was  contended, 
Ihaiaaflrfiarart wouUnot  1^,  in  any  case,  to  remove  pro* 
cacdbigs  befove  the  commissioners  of  excise;  ft.  That,  in  this 
OMM^  Aepe  were  not  sufficient  reasons  laid  before  the  court 
to  indnoa  them  to  grant  the  certiorari,   even  if  it  would 
Ik. 

Against  the  rule,  on  the  general  question,  it  was  said,  that 
Aere  -was  not  a  single  example  since  the  first  establishment 
of  the  board,  where  such  a  writ  had  issued,  althougli  they 
try  several  thousand  causes  in  a  year.  As  the  statutes  had 
established  a  court  of  appeal,  that  was  the  regular  course  of  re- 
dress, which  the  l^islature  had  pointed  out,  if  parties  thought 
thanisslves  aggrieved  by  the  determination  of  the  commis- 
moeva.  Bait  v.  Pmrtridgc(a)  was  cited,  as  a  case  in 
which  it  had  been  held,  that,  when  a  jurisdiction  is  vested, 
hj  act  of  parliament,  in  commissioners,  a  certiorari  will 
not  lie,  unleM  it  a[q>ear  that  they  have  exceeded  their  jurist 
diction. 

On  die  other  side,  it  was  insisted,  that  the  case  of  Ball  v. 
Furtridgt  had  been  often  over-ruled  p],  and  the  daily  prac- 
tice was  against  it.  It  was  an  authority  incident  to  the  court 
to  remove  every  conviction,  and  this  could  only  be  taken 
away  by  express  words.  In  many  cases  under  the  excise 
laws,  the  power  of  granting  certiorari  is  expressly  taken  away, 

which 

(a)  Under  12  Car.  2.  c.  24.  §33.  [l]  Rex  v.  Morefy,    T.  33  ^  34 

(«)  B.  R.  T,  18  Car.  2.  1  Sid.  296-     Geo.  2.    2  Burr.  1040.  104'>. 
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17  go.  which  is  a  strong  arguinent  to  shew  diat  in  all  other  cases  t 
>,^^y^  €ertiarari  wUl  lie.  Thus,  by  6  Geo.  1.  r. 21 .  ^%0  8fQ\,  it  is 
The  KiKo  expressly  taken  away,  in  the  cases  there  specified. — Several 
against  authorities  were  cited<6),*  but  no  clear  instance  of  a  certiorari 
Winr-  directed  to  the  comnusstanen  of  excise  could  be  shewn. 
BREAD.  The  case  stood  over  for  the  opinion  of  the  court,  which 

r  *550  ]     was  delivered,  this  day,  by  Lord  Mansfield,  to  the  follow- 
ing effect. 

Lord  Mansfield,— Though  great  industry  has  been  em- 
ployed, no  case  was  produced  in  which  a  certiorari  has  been 
granted  to  remove  proceedings  before  the  commissioners  of 
excise.  This  circumstance  alone  affords  a  strong  ground  to 
suspect  that  none  is  grantable ;  for,  in  the  multiplicity  of  bu- 
siness which  occurs  before  them,  it  is  natural  to  suppose, 
that  some  persons,  dissatisfied,  (whether  right  or  wrong,) 
with  their  determination,  would  have  wiiilitd  to  remove  it  be- 
fore another  tribunal.  ^JTliis  has  induced  us  to  make  further 
researches  than  the  ailment  suggested,  and  to  look  very  at- 
tentively into  all  the  statutes  on  the  subject.  Tlie  statute  of 
6  Geo.  I.e.  21.  has  a  clause,  which  was  not  observed  upon 
at  the  bar,  but  seems  very  material.  It  is  the  522d  section. 
By  the  clause  immediately  preceding,  (^21,)  a  forfeiture  of 
brandy,  arrack,  rum,  spirits  and  sfrong  waters,  is  created 
in  certain  cases,  aqd,  in  tliose  cases,  both  appeal,  and  certio-' 
rari,  are  taken  away.  Then  comes  the  section  to  which  I 
refer,  which  inflicts  a  penalty  upon  the  removal  of  sweets 
without  certificate,  and  enacts  that  the  sweets  themselves,  to- 
gether with  the  casks  in  which  they  are  contained,  shall  be 
forfeited,  and  liable  to  be  seised  by  any  officer  of  excise.  It 
then  goes  on  and  says,  *^  lliat  every  seisure  and  seisures  of 
"  such  sweets,  Sfc.  and  also  every  other  forfeiture  and  ybr- 
^^  feituresy  which  from  and  after,  ^.  sliafi  or  may  be  made, 
^'  by  virtue,  or  in  pursuance  of  any  act,  or  acts,  whatsoever, 
'^  relating  to  the  duties  of  excise,  or  to  any  other  duty,  or 
^y  duties,  under  the  management  of  the  commissioners  of 
*'  excise,  shall^  and  may  be  proceeded  upon,  heard,  examined 
'^  into,  adjudged,  and  determined,  by  the  same  ways  and 
**  means,  and,  in  the  same  manner  and  form,  as  is,  and  are, 
^^.  herem,  and  hereby,  prescribed,  directed,  or  appointed,  to 
*'  be  done,  upop  seisures  of  brandy,  arrack,  rum,  spirits,  or 
^^  strong  waters,  not  exceeding  as  aforesaid,  and  that  such 
^^  proceedings  thereon  shall  not  be  liable  to  any  appeblj  or 
*^  appeals,  or  to  be  removed  by  certiorari^  any  thing  in  this  pre- 
[  551  ]      ^'  sent  act  contained,  or  any  law,  statute,  or  provision,  to  the 

<^  contrary 

{b)  Waruick^  qui  tarn,  S^c,\,  White,  608.    8  Jl/orf.  319-    Ihgina  y.  Tunns- 

Bunb.  106*.  Rex  v.  Tindall,   4  Burr,  hend,  B,  R.  M.  1710.  cited  by  Coxiper, 

2458.  Anotu  1  Salk.  149.  P^-  l6-  B^^  from  a  MS,  note  ot  Cowpcr,  Justice. 
V,  Theed,  2  Ld.  Raym.  1375.   2  Str, 
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'^  contrary  thereof  notwithstaiMling/'    These  words  are  cer-       1780. 
tainly  very  comprehensive,  and  seem  large  enough  to  include       c«v^ 
the  present  case ;  for  this  is  a  forfeiture  of  double  duty.    In    The  King 
the  mformation  it  is  stated,  Aat  me  said  Whitbread  hath  for-'       against 
Jeit^d  double  the  value  of  the  said  rates  and  duties  of  excise,       Whit- 
and  the  adjudication  is.  That  he  do  forfeit^  Sfc.    But,  besides      bread. 
that  diis  is  the  natural  construction  of  the  words  of  the 
clause  itself,  such  construction  is  greatly  corroborated  by  the 
statute  of  1  Geo.^.  st.^.  c,  l6.  ^3.  which  was  made  ex- 
pressly for  the  purpose  of  obviatmg  some  doubts  that  had 
arisen  upon  the  general  penning  of  tiie  act  of  6  Geo.  1. 
This  third  section  of  1  Geo.  2.  c.  l6.  after  mentioning  the 
122d  section  of  the  former  statute,  proceeds  thus :  **  In  which 

clause  some  general  words  are  mentioned,  concerning  other 
forfeitures  to  be  made,  fipom  and  after,  Sfc.  by  virtue,  or  in 

pursuance  of  any  act  or  acts,"  S^c.  upon  which  words  a 
doubt  hath  arisen^  **  whether,  by  the  generality  thereof,  the 
^*  right  and  liberty  of  appealing  to  the  commissioners  of  ap- 
''  fidSf  from  judgments  given  by  the  commissioners  of  excise, 
'^  m  causes  and  prosecutions  on  account  of  forfeitures  and 
**  offences  relating  tm  the  duties  of  excise,  and  the  jurisdic- 
**  tion  and  power  of  the  commissioners  of  appeals  to  hear 
*'  and  determine  such  appeals,  and  also  the  ri^t  and  liberty 
^'  of  ofpealin^  to  the  justices  assembled  at  the  respective 
^'  quarter  sessions  of  the  peace,  in  cases  where  judgment  or 
''  judgments  happen  to  be  given,  by  two  or  more  justices 
'^  of  the  peace,  in  causes  and  prosecutions  before  them,  for, 
^  or  on  account  of  forfeitures,  and  offences^  respectively  re- 
-^  lating  to  the  duties  an  malt,  ifc.  be  not  taken  away,  and 
^  lep^led;  now,  for  preventing  and  avoiding  all  such  doubts 
^  and  <|^uestions,  and  declaring  and  re-establishing  the  right 
'^  and  hberty  of  appealing^  m  the  respective  cases  before 
''  mentioned,  be  it  enacted,  that  neither  the  said  act,  nor 
'^  any  clause,  mafter,  or  thing  therein  contained,  did,  or  doth 
*^  extend,  or  shall  be  construed  to  extend,  or  to  have  extended, 
''  to  take  away,  repeal,  or  alter,  tlie  right  and  liberty  of  op- 
^*  pealing,  in  the  respective  cases  before  mentioned,  or  m 
**  any  of  them,  and  the  right 'and  liberty  of  appealing  in  the 
''  respective  cases  before  mentioned,  and  the  several  jurisdic- 
**  tions  and  powers,  as  well  of  the  commissioners  of  appeals, 
^'  as  of  the  justices  of  peace^  assembled  in  tiieir  respective 
^^  quarter  sessions,  now,  is,  and  are,  and  ought  to  continue, 
'^  and  be  in  the  same  plight  and  condition,  as  the  said  right, 
*'  liberty,  jurisdictions  and  powers,  respectively  was,  and 
"  were,  before  the  making  of  the  said  act."  It  is  observeable  r  552  ] 
on  this  clause  of  the  statute  of  Geo.  2.  that,  in  speaking  of 
the  doubts  whether  the  right  of  appeal  was  not  taken  away, 
from  judgments  by  the  comhiissioners,  in  cases  of  forfeitures, 
it  adds,  "  and  offences  relating  to  the  duties  oftxdse/*  which 

shews. 
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1780.  abewsy  that  the  legislature  did  not  neaii  ^peejfii:  forfeitmres 
miff  but  dbo  pecuniafy  fbrfeilveay  and,  by  mcDttoning  «p- 
pcaU  only,  and  not  certiararh,  (which  are  apoken  of  in  the 
same  breath  in  the  act  <tf  Geo.  1.  aad,  if  diere  W9»  a  doubt 
about  the  ooe,  there  must  have  beea  the  saoie  about  the 
other,)  it  seems  plain,  Aat  the  legislature  inbendod,  that  cer* 
iioraris  should  be  taken  away^  and  that  the  right  of  appeal 
only  should  remnin*  That  it  was  thought  such  a  distinction 
was  proper,  and  that  an  appeal  ought  to  be  preserved,  m 
cases  where  the  certioran  was  taken  away,  is  piainy  because, 
with  r^ard  to  hides  and  malt^  reapectnig  which  die  appeal  is 
saved,  by  the  statute  of  Geau  d.  the  certiorari  is  exprealy 
taken  away,  by  9  Ann.  c.  11.^  47.  and  IS  Jnn.  st^  1.  c.  d. 
^  37  (a).  As  to  the  cases  which  were  cited  at  the  bar,  most, 
if  not  at  all  of  them,  are  inapplicable  to  the  present  question. 
The  Anonjfwunu  case  in  Saikeld  was  before  the  statute  of 
1  Geo.  9.  In  Warwick  t.  tVkite,  tbe  court  of  Exchequer 
took  cogntomce  of  the  case^  because  tbe  subject  matter  ap^ 
peered  to  them  not  to  be  within  tlie  jurisdiction  of  the  com- 
missioners. In  Jiear  v.  Timdal,  tbe  applicatiou  for  the  cer- 
tiorari was  on  the  part  of  the  crown,  and  the  judges  said, 
the  king  comM  not  be  prednded  b«t  by  eipress  words,  and 
theiubgianot  named;  nor  caa  it  be  suppoesd  that  he  is 
within  the  reason  farlakiog  awMr  certiamrit  in  any  case,  vir. 
In  prevent  veaattmi  and  delay.  Ae  only  case  which  seems 
to  apply,  is  diet  of  A»r  V.  TieecJ.  That,  indeed,  was  a  case 
b^re  justices  of  the  peace,  but  tlie  statute  of  6  Geo.  1 .  ex- 
lends  to  proceedmgs  bdoie  thenau  It  doea  no^  however, 
appear,  ihsd  there  waa  any  Ucipdoa,  in  Aat  casci.  ahont 
granting  the  certiorari,  for  the  report  mentions  only  the  aigu-^ 
meut  for,  and  against,  supporting  the  conviction,  and  it  is 
probable  the  prosecutor  being  advised  that  it  might  be  main^ 
tained,  (which  was  the  decision  of  the  court,)  he  did  not 
Adnk  it  worth  while  to  object  ta  the  certiorari.  We  are  all 
of  opkiion^  tbat>  in  this  case,  a  ontiorari  doea  not  fie.  But 
if  it  did,  it  must  be  granted  upeii  cause  shewn  \py\  and,  as 

[  5^3  ]  ^e  affidavits  in  support  of  the  present  apphcation,  do  not 
proceed  upon  any  alleged  want  of  jurisdiction,  but  contain 
objections  to  the  conviction  on  the  merits,  the  coiirt  would 
not  grant  die  certiorari,  if  they  had  power  to  do  it,  for  those 
objections  are,  more  properly,  the  subject  matter  of  an  ap« 
peal,  and  the  defendant  has  not  chosen  to  resort  to  that 
remedy. 

The  rule  discharged  [i]  [f  ll3]* 

(fl)  Vide  also  1 2  Car.  2.  c.  23.  §  36.     names  of  Hall  and  Gr^«i,  at  the  same 
[d^]  Vide  infra,  1^1.  Note  {2).         time  with  this,  and  were  discharged 
[l]  There  were  two  other  rules  of    at  the  same  time,  without  argument, 
the  same  sort,  which  had  been  ob-         [f  113]  The  following  caiN;  was  de- 
tained by  two  other  brewers,  of  the     tormincd,  II,  23  Geo.  3. 

The 
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The  KiKG  V,  Frances  Abbot. 

This  was  a  conviction^  by  two  jus- 
tices, Upon  the  statute  of  11  Geo,  1. 
c.  SO.  §  l6.  for  harbouring  tea  and 
spirits. 

In  the  beginning  of  the  term,  Peck- 
kam,  on  the  affidavit  of  the  defendant 
and  another  person,  obtained  a  rule 
for  the  two  justices  to  shew  cause^ 
why  a  writ  of  certiorari  should  not 
issue,  directed  to  them,  to  remove 
into  this  court,  all  records  of  convic- 
tion before  them  had,  on  the  17th  of 
June  last,  against  the  defendant,  for 
the  forfeiture  of  eight  bags  of  bohea 
tea,  two  bags  of  congo  tea,  twenty 
casks  of  geneva,  and  one  cask  of  rum, 
and  treble  the  value  tliercof,  by  her 
incurred,  for  or  by  reason  of  her  har- 
bouringy  keeping,  or  concealing  the 
same. 

On  Wednesday,  the  5th  of  February^ 
Wallace  shewed  cause,  and  contended, 
1.  That,  as  the  affidavit  on  which  the 
nde  was  obtained  went  only  on  the 
ments,denying  the  truth  of  the  charge, 
the  court,  if  they  had  the  power  of 
granting  a  certiorari,  would  not  do  it, 
an  inquiry  into  the  merits  being  pro- 
perly the  subject  matter  of  an  appeal, 
and  not  competent  to  this  court.     For 
this  he  relied  on  the  case  of  Rex  v. 
Wkiibread.    But, — 2.  He  argued,  that 
no  certiorari  would  lie  in  this  case. 
The  ofience  was  created  by  11  Geo,  1. 
c.  SO.  §  i6.  and  by  §  39,  of  the  same 
tatute,  it  is  enacted, ''  That  all  fines, 
^'  penalties,  and  forfeitures,   b)l||Piis 
•*  act  before  imposed,  of  and  concern- 
**  ing  the  suing  for,  recovering,  and 
'*  dividing  whereof,  other  directions 
**  are  not  herein  given,  shall  be  sued 
*^  for,  levied,  or  mitigated,   by  such 
^  ways,  means,  and  methods  as  any 
**  fine,   penalty,  or  forfeiture,  is,  or 
"  may  be,  sued   fisr,   recovered,   le- 
**  vied,  or  mitigated,  by  any  law,  or 
"  laws,  relating  to  his  Majesty's  rc- 
"  venues  of  excise,  or  any  of  them ; 
"  or  by  action,  Sfc/*    Those  general 
words  have  the  sdke  operation  as  if 
the  specific  clauses  relative  to  matters 
Vol.  U.  L 
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of  jurisdiction  contained     1780* 
in  the  former  excise  laws     s^k>^/ 
had  been  re-enacted  iper-  •pjj^  King 
batim  in  this,  and  were     against 
adopted  merely  to  avoid     vvhit- 
unnecessary     repetition,     j^bad 
Now,  by  the  statute  of 
10  Geo.  1.  c.  10.  it  is  ex- 
pressly enacted,  (§  42.)     *'  That  the 
'^  judgments  which  shall  be  given  ill 
pursuance  of  that  act  by  the  com* 
missioners  of  excise,  and  justices 
of  the  peace»  respectivelv,  shall  be 
'*  final,  and  not  liable  to  be  removed 
*'  by  certiorari,  into  any  of  the  courts 
"  at  Westminster:'     By  §  21.  of  the 
act  of  6  Geo.  1.  c.  21.  the  certiorari 
is  expressly  taken  away  as  to  the  for* 
feitures  created  by  that  section!  and» 
by  §  22.  generally,  "  As  to  every  other 
"  forfeiture  which  shall,  or  may,  be 
''  made,  by  virtue,  or  in  pursuance^ 
"  of  any  act,  or  acts,  whatsoever,  ro^ 
'*  lating  to  the  duties  of  excise^  or  any 
**  other  duties  under  the  management 
**  of   the  commissioners  of   excise.** 
Accordingly,    in  Rex  v.  Whitbread, 
the  court  held,  that,  in  consequence 
of  that  last  mentioned  section,    no 
certiorari  lay  to  remove  a  conviction 
under  the  statute  of  12  Car.  2.  §  33. 

Peckham,  in  support  of  the  rule,  in«^ 
sisted,— 1.  That,  on  the  merits,  as 
sworn  to  in  the  affidavit,  the  convio^ 
tion  could  not  be  supported.  The 
offence,  created  by  the  statute,  is^ 
"  knowingly  to  harbour,  IffC*'  and^ 
upon  the  construction  of  the  word 
"  knowingly"  the  court  of  Exchequef 
have  established  these  distinctions,  viz* 
I.  That,  where  the  goods  are  found 
in  the  house  of  the  party,  the  know'^ 
ledge  shall  bepresumed ;  2.  That,  \t 
they  are  found  in  his  grounds,  some  di<* 
rect  evidence  of  his  knowledge 
must  be  given;  and,  3.  That,  if  [  554  ] 
they  are  found  in  an  out-house 
belonging  to  him,  the  presumption  shall 
notarise,  unless  it  is  shown  that  he 
himself  kept  the  key«  It  may  be 
true,  that  this  court  cannot  decide 
upon  the  merits;  but,  by  removing 
the  conviction,  theg  will  see  the  evi« 

dence 


554, 

1780. 


CASES  IN  MICHAELMAS  TERM 


The  Kino 
against 
Whit-  • 

B&EAD* 


dence  {a)  ;  and  can   de- 
cide,   whether   tlie  jus- 
tices have  followed  any 
of   those  rules  of  con- 
struction.    Thi"  ilefond- 
ant  swears,  that  slio  is  a 
cripple,    and  unable  to 
stir    A\ithout    crutches  ; 
that   the  tea  was   found    in   a    barn 
120  yards  from  iier  house,  and   the 
spirits  at  the  distance  of  a  (|uarter  of 
a  mile,  in  a  ditch  adjoining  to  hor 
land ;  that  there  was  no  evidence  of 
her  knowledge    before   the  justices; 
that,  in  fact,  she  knows  notliini;  of  the 
goods,  and  had  no  interest  in  them. 
If  ail  this  is  true,  she  ou;^ht  not  to 
have  been  convicted. — C.  Tliore  is  no 
statute  which    has    taken   away    the 
certiorari^  in  a  case  like  the  present. 
The  act  of  11  6>o.3.  c.30.  ^  l6.  has 
no  words  of  reference  to  t!  r>se  of  1 0 
Geo.  1.  c.  10.   or  of  6'  Geo.  1.  c.  21. 
TTie  defendant  does  not  object  to  the 
forfeiture  of  the  tea  and    spirits;  as 


already  done  by  the  act  of  that  year  f 
A  similar  express  provision  has  been 
mentioned  on  the  other  side  in  10  Geo, 
1.  c.  10.;  and  there  is  one  of  the  same 
sort  in  '23  Geo.  2.  r.  21.  §  33.     What 
is  still  more  remarkable,  in   an   act 
which  passed  so  lately  as  21  Geo.  3. 
called  the  Cocua  act,  a  general  clause 
was  introduced,  which  enacted  as  lol- 
lows:    "All  judgments  of  the  com- 
missioners of  excise,  or  justices  of  the 
|K»ace,  within  their  respective  jurisdic- 
tions,  for    the  condemnation   of  any 
commodities,  goods  or  eHects,  seised, 
as  forfeited   under  this,  or  ani/  other 
act,  or  acts  of  parliament,  relating  to 
the  duties  of  excise,  or  other  duties 
under  the   management  of  the  com- 
missioners of  excise,  shall  be,  and  shall 
be  deemed  and  taken  to  be,  as  final  and 
conclusive,  to  all  intents  and  purposes 
whatsoever,  as  any  judgment  for  the 
condemnation    of    any    commoditits, 
goods,  or  effects,  given  in  his  Majes- 
ty's  court   of   Excheqver  (c)  :**     This 


to  that  point,  she  is  willing  to  adniit    clause  was  objected  to  in   the  House 
that  the  condemnation  is  conclusive,    of  Commons,  and   agreed   to  be  ex* 


hut  not  as  to  the  treble  value.  The 
argument  on  the  other  side  seems  to 
be,  that  the  general  clause  in  G  Gvo.l . 
c.  21.  takes  away  the  certiorari  in  all 
cases.  But  it  has  been  determined, 
by  the  court  of  Exchequer,  in  the  case 
of  Warwick  v.  IVhitc  [b),  that  the 
words  of  that  statute  are  to  be  strictly, 
and  literally,  construed,  and  several 
subsequent  statutes  have,  in  expp\ss 
terms,  taken  awav  the  certiorari  in 
particular  csises,  which  would  have 
been  unnecessary  if  it  had  been  al- 
ready taken  away  in  all  easels  by  G 
Geo.  I.  Thus,by8  Cro.  1.  c.  IS.  §"^16. 
it  is  taken  away  in  the  particular  in- 
stances there  mentioned.  Can  it  be 
supposed  that  such  a  provision  would 
have  passed  two  years  only  after 
S  Geo.  1.  if  the  same  thing  had  been 


ponged  ;  but  having  somehow  or 
other  remained  in  the  bill,  and  re- 
ceived the  royal  assent,  another  act 
was  brought  in,  and  passed  that  very 
session,  for  the  purpose  of  repealing 
it  {(I).  The  clause,  and  the  repeal, 
would  have  been  equally  nugatory,  if 
the  effect  of  6  Geo.  1.  c.  21.  §  22. 
had  been  as  general  as  is  contended. 
There  have,  in  fact,  been  many  cases, 
whcrece/'^JoraWv  have  issued  to  remove 
coipjictions  under  the  excise  laws,  and, 
as  to  the  late  determination  in  ilea:  v, 
Whitbready'xt  does  not  apply  here,  be- 
cause that  was  a  conviction  by  the 
commissioners  of  excise,  x  Very  soon 
after  the  act  of  6  Geo.  1.  c.  21.  the 
cas(»  of  Kex  v.  Theed  happened,  which 
is  reported  by  Strange,  and  also  by 
Lord   Raymond  {e),    who   must   have 

known 


(tf)  Vide  Rex  v.  Read ^  supra,  p.  4$6. 
iJb)  Scacc.E.  1722.  Bunb.  lOtf. 
{c)  21  Gco.Z.  C.55.  §47. 


(rf)  21  Geo.  3.  C.64. 
(e)  Af.  1 1  Geo.  1.  1  Str.  60S.  2  Ld. 
Raynu  1375, 


mtHETWESrrY.WRST'flEAft  OV  OtOUGE  lit 


554  a 


known  the  intfentioii  erf  thai  st^ttrte, 
having  been  Sotici tor-General  when  it 
passed,  and  a  judge  when  the  case 
was  decided.  To  that  dase  may  be 
added  those  of  Rex  v.  The  Justices  of 
Southuwpton  (f),  which  is  repotted  by 
Bamardiston,  and  the  rule  for  the 
certiorari  entered  in  the  rule-book  of 
the  crown-office,  p.  '242,  and  after- 
wards made  absolute;  a  secoiitl  case 
of  Rex  V.  Thced(g);  Rex  (on  thtf 
prosecution  of  Redbum)  v.  Miller  ^ 
Reeve,  Jwtices  of  Berkshire  (h) ;  Hale 
V.  Evel^  if  Nash  (i)  ;  Alexander  v. 
The  Justices  of  Berkshire  (k)  ;  Rex 
V.  The  Justices  of  Essex  (I)  ;  arid  Rex 
V,  The  Justices  ofSufolkftn). 

IVcdlace,  iu  reply,— ^ 
[  555  ]  The  commissiotiers  and 
justices  of  peace  are  put 
exactly  on  the  same  footing,  by  the 
different  statutes  oti  which  I  rely, 
within  the  limits  of  their  respective 
jurisdictions,  and,  therefore,  although 
the  case  of  Rex  v.  IVhitbread  arose  on 
a  conviction  by  the  commissioners,  it 
is  a  solemn  decision  in  point  upon  the 
present  question.  Several  of  the  cases 
now  cited  for  the  defendant  were  men- 
tioned in  that  case,  particularly  Rex 
V.  Theed,  to  which  the  answer  was, 
that  the  objection  was  not  taken.  The 
new  cases  now  mentioned  all  passed 
sub  silentio.  There  is  no  hardship  hi 
taking  away  the  certiorari^  for  there 
is  a  remedy  on  the  merits,  by  an  ap- 
peal, from  a  conviction  by  justices,  to 
the  quarter-Si*ssions ;  and,  unless  in 
matters  of  law,  or  form,  a  defendant 
would  have  no  redress,  if  a  certiorari 
were  allowed.  It  is  not  yet  settled, 
whether  a  conviction  before  justices, 
or  the  commissioners,  would  be  a  con- 
clusive   defence    against    an    action 


1780. 

The  KiNa 
against 

BREAD. 


brought  by  the  party 
convicted.  A  bH I  of  ex- 
ceptions is  now  depend- 
ing, which  has  been  set- 
tled by  agreemeitt,  in 
jorder  to  bring^  that 
c|nestion  before  this 
court  (ff).  The  clause 
in  the  Cocoa  act  was  left  in  hy  fnis^ 
take,  and  the  officers  of  the  crown; 
of  themselves,  brolight  iif  the  act  ttf 
repeal  it.  It  was  agreed  to  be  omit- 
ted that  the  point  might  first  be  de« 
termifned.  i  * 

The  court  took  thne  fo'  comader  j 
and,  on  IVednesday,  the  IStli  of  Fe^ 
bruart/y  Lord  Mansfieli>  delivered 
therr  o{)inion,  to  the  foHowirfg  effect: 

Lord  Ma  Irs  FIELD,— This  case'  has 
been  argued,  on  the  pait  of  the  pro* 
secutor,  on  two  grounds,  xiz.  1.  That 
by  law,  a  certiorari  is  not  grantable  t 
2,  That,  if  there  were  a  power  in  the 
court,  in  their  discretion,  to  grant  it, 
they  ought  not  to  do  it  upon  the  pre«^ 
sent  occasion  ;  because  the  obje^tfon 
is  upon  the  merits,  and  not  to  thcju« 
riidiction.  1.  The  case  of  Rix  v, 
Whit  bread  has  been  cited,  as  in  point. 
On  the  other  side,  it  is  said,  that  it 
does  not  apply,  because  thtf  convic- 
tion there,  was  by  the  commissioners^ 
Tiutwe  are  all  clt^arly  of  opinion,  that 
there  is  no  distinction  in  that  respect. 
The  jurisdictions,  by  all  the  acts  re- 
lative to  the  excise,  are  diafincf  in 
their  limits  ;  that  of  the  commissioir» 
ers  is  within  the  bills  of  mortality ; 
that  of  justices,  in  all  other  places ; 
but,  in  every  other  point  of  view, 
their  powers  arc  the  same;  ant^, 
wherever  the  statutes  take  away  thu 
certiorari  in  the  case  of  convictions 
before  the  commissioners,  they  also  do 

so 


«Mfe 


Cfj  M.  3  G.  2.  1  Barnardist.  245. 
(g)  T.  Sr  M.  5  Geo.  2.  2  Barnardist. 
l6.  73.  1  Scss.Ca,  2d  edit.  417. 
(h)  3f.  4'  R.  17  Geo.  3. 
(ij  M.  18  Gfo.  3. 


(Ar)A/.  19  Geo.  3. 

(0  1779.  Qtf.  the  term? 

(w)  Qu,  the  year  and  term? 

{a)  I  believe  it  never  was  argued. 
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id  as  to  eonvictions  be- 
foic  justice*.  However, 
notwithstanding  this* 
we  think  Rex  v.  WJdi- 
bread  is  not  an  autho- 
rity to  govern  this  case. 
That  was  a  conviction 
on  a  statute  long  prior 
to  6  Oeeu  1.  fitz.  12  Car.  2.  c.  24. 
Supposing  it,  tkereibre,  clear,  that 
Ae  act  of  6  Oto.  1.  takaa  away  the 
certiorari  in  the  case  of  all  forfeitures 
and  penalties  created  before  that 
time,  it  does  not  necessarily  follow  [f], 
that  it  is  taken  away  in  cases  of  for- 
feitures and  penalties  introduced 
since.  The  counsel  for  the  prose- 
cutor relied  on  §  39  of  11  Geo,  1. 
c.  30.  and  contended,  that  the  general 
words  of  that  clause  re-enact  those  of  * 
10  Geo.  1.  c.  10.  §  42.  as  much  as  if 
they  had  been  expressly  repeated. 
This  is  certainly  true,  as  to  the  form 
and  mode  of  prosecution  and  convic- 
tion, but  it  is  not  a  consequence,  that 
it  is  equally  true,  as  to  what  shall,  or 
snay,  be  d<me  aliter  conviction.  If  this 


is  not  clear,  and  we  think  it  is  not, 
then  the  old  general  rule  applies,  vix* 
that  nothing  but  express  negative 
words  shall  take  away  the  jurisdiction 
of  this  court.  This  opinion  is  Jbr- 
tified  by  the  words  of  l^-Qeo.  U 
c,  10.  §  42.  and  by  the  second  case  oT 
Rex  V.  Tkeed  [f  1 14],  by  Rex  (on  the 
prosecution  of  Redburn)  v.  Miller^ 
and  the  other  cases  which  have  been 
cited  ;  for,  though  the  objection  does 
not  appear  to  have  been  taken  in  those 
cases,  that  very  circumstance  shews 
the  general  sense  of  Westminster  Halt, 
and  we  are,  therefore,  all  of  opinion, 
that  the  certiorari  is  not  taken  away 
in  the  present  case.  2.  But,  the  mo- 
tion has  been  made,  not  on  an  objec- 
tion to  the  jurisdiction,  bi^t  on  the 
merits;  and,  in  Rex.  v.  JVhithread^ 
the  court  thought,  thai  would  have 
been  a  suiRcient  reason  for  not  grant- 
ing a  certiorari^  if  it  had  been  other- 
wise competent.  We  all  adhere  to 
that  opinion. 

The  rule  discharged. 


^p 


ff  114]  That  was  a  conviction  on    c.  50.  (  27*    The  former  case  of  Rex 
a  clause  in  this  very  act  of  11  Geo.  1.    v.  Tkui^  was  on  8  Ann.  c.  9.  §  10. 


[f]  So,  where  one  statute  subjected 
an  ofience  to  conviction  before  a  jus- 
tice, and  took  away  certiorari  ;  and  a 
subsequent  statute  gave  jurisdiction 
to  the  sessions  to  inflict  further  pu- 
for  tke  iome  qfencCf  but  did 


not  expressly  take  away  certiorari,  the 
court  held  that  the  proceedings  befem 
the  sessions  were  removable  by  cer* 
tiorari^  and  that  the  conviction  before 
the  justice  was  not  R.  v.  Terretf, 
2  7.  Jt  735. 


The  £fiif  of  Michaelmas  Term,  Si  George  IIL 
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Pbarson  against  Iles*  Taetd«y, 

93d  January. 

ACTION  of  debt  on  the  statute  of  5  El  c.  9.  §  12.  the  jujuriher  re- 
words  of  vfhich  are :  wUVri  ^^ 

^  That  if  any  penon  or  persons^  upon  whom  any  process  5 12.  agiiinit  a 
out  of  any  of  the  courts  of  record,  within  this  realm,  or-^*^"***'®'  »<*«*- 
JValet,  shall  be  served  to  testify,  or  depose,  concerning  any  ^^"5'S^* 
caMise,  or  matter,  depending  in  any  of  the  same  courts,  and,  the  court  out  of 
haTing  tendered  unto  him,  or  them,  according  to  his,  or  their  ^u^lls^.^not 
countenance,  or  calling,  such  reasonable  sums  of  money,  for  by  the  jur^r,  or 
his,  or  their  costs  and  charges,  as,  having  regard  to  the  dis-  jjj!^^'  *^  *"" 
tance  of  die  places,  is  necessary  to  be  allowed  in  that  behalf, 
do  not  appear,  accordii^  to  the  tenor  of  the  said  process, 
having  noi  a  lawful  and  reasonable  let,  or  inrpedimenty  to 
the  contrary,  that  then  the  party  making  default,  to  lose  and 
forfeit,  for  every  such  oft'ence,  «£lO,  and  to  yield  such  further 
recompence  to  the  party  grieved,  as,  by  the  discretion  of  the 
Judge  of  the  court  out  of  which  the  said  process  shall  be 
awarded;  according  to  the  loss  and  hindrance  that  the  party 

L  3  which 
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1781.  which  proaired  the  said  process  shall  sustain ,   by  reason  of 

^*v*-^  the  non-appearance  of  tlie  said  witness,  or  witnesses  ;  the  said 

pEAKsoy  ^several  mms  to   be    recovert^d    hi/  the  part  if   so   irricccdy 

a^-ainst  against  the  offender,  or  offenders,  by  action  of  debt,  bill,  plaint, 

I  ^^7  J  The  plaintiff  had  suhparnaed  the  defendant  to  attend,  as 

a  witness,  on  the  trial  of  an  ejectment,  in  which  he  was  lessor, 
and  had  paid  him  a  p:uhiea  for  his  attendance,  but  when  the 
cause  Mas  called  on,  the  defendant  was  absent,  and  the 
plaintiff  was  non-suited ;  upon  which  he  brought  the  present 
action. 

Hie  first  count  in  the  declaration  stated  the  proceedings  in 
the  ejectment,  ttie  subpcrnay  and  that  the  trial  came  on,  but 
tliat  the  defendant,  not  regarding  the  statute  in  such  case  made 
and  provided,  nor  fcarhig  the  penalty  therein  contained,  al- 
though then  and  there  solemnly  called  for,  did  not  ap|)ear  to 
give  his  testimony,  although  he  had  no  lawful,  or  reasonable, 
let  or  inpediment  to  the  contrary,  but  refused  and  neglected 
80  to  do,  in  contempt  of  the  statute,  and  that,  by  reason  of 
his  neglect  in  that  respect,  and,  because  the  evidence  he  would 
have  given,  for  the  said  Richard  Ferin,  (the  plaintiff  in  the 
ejectment,)  would  have  been  material,  and  was  necessary  for 
the  said  Richard  to  proyc  and  maintain  bis  said  recited  decla- 
ration and  the  matter  therein  contained,  the  said  Richard^ 
for  want  of  the  testimony  of  tlie  defendant,  could  not  safely 
receive,  and  abide,  the  verdict  of  the  jury,  but,  they  hanng 
departed  from  the  bar,  and  conferred,  and  agreed,  among 
themselves,  and  then  returned  ^o  tlie  bar,  the  said  Richard ^ 
being  solemnly  called,  did  not  come,  nor  did  further  prose? 
cute  his  said  writ ;  that  judgment  of  nonsuit  was  afterwards 
entered  up  against  tlie  said  Richard ^  and  j£4o  awarded  against 
him,  for  costs  and  charges;  that  the  ejectment  was  com- 
menced and  prosecuted,  at  the  e^peucp,  and  fqr  the  benefit 
of  the  present  plaintiff;  and  that  he  had  paid  tlie  £^5  tp  the 
defendant  in  tlie  ejectment,  to  avoid  the  execution  on  the 
judgment;  that  he  had;  besides,  laid  out,  and  expended  in  and 
about  tlie  prosecution  of  the  said  recited  suit,  a  large  suiii,  to 
wit,  c£35,  and  had  also  sustained  damage,  over  and  above 
those  several  sums,  by  reason  of  the  defeif(]ant's  not  appearing, 
to  the  value  ofoflCX),  and  that,  l^y  reason  of  the  said  pre- 
mises, and  by  force  of  the  statute,  an  action  h^d  accrued  to 
the  plaintiff,  being  the  pttrtif  aggrieved  in  this  beha/J\  to 
demand  and  have  of  the  defendant,  the  sum  of  <£l90,  to  wit, 
the  sum  of  £  10,  and  his  said  damages. 

TLIiere  was  another  count,  stating  the  proceedings  in  the 
ejectment  more  brieily,  but  to  the  same  effect  with  the  first, 
[  558  ]  except  that  it  alleged,  that,  besides  paying  the  guinea  to  the 
defendant  on  serving  the  siibpana,  the  plaintiff  had  also  pro- 
ipised  to  pay  him  such  further  reasonable  sum  of  money,  a^ 
*  '  *  hi« 
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his  reasonable  costi  and  charges  should  amount  to,  over  and       1701, 
above  the  said  s;iiiiiea  f  1 1.  *  *  o  I . 

rhe  verdict  was,  "  That,  as  to  the  said  sum  of  i^  10  in  the      p     ^^ 
last  count  of  the  said   declaration  mentioned,  and  as  to  the        against 
snm  of  .£'10,  parcel  of  the  ^180,  the  damages  in  the  said  last         fiEs. 
count  mentioned,  the  defendant  owes  the  same  several  sums 
of  .110  and  .t'lO  in  manner  and  fonn,  ^v/'  and  an  acquittal 
as  to  the  rest. 

In  Easter  Terniy  CO  Geo.  3.  a  rule  was  obtained  to  shew 
cause^  "  why  the  plaintiff  should  not  have  judgment  for  £80^ 
(rtr.  his  own  costs,  and  the  defendant's  in  the  ejectment,) 
besides  the  penalty  of  i)10,  and  also  for  the  costs  of  tliis 
action  [2],  to  be  taxed  by  the  Master,  for  a  further  recom^ 
pence  to  him,  as  die  party  grieved,  in  pursuance  of  the  statute 
of  5  Elizr 

•This  nde  stood  over  among  the  peremptories,  to  Trinity 
Terniy  20  Geo.  3.  when  the  case  was  argued,  on  Wed^ 
nesday^  the  31st  of  May^  by  Davy^  Serjeant,  and  Morris, 
against  the  rule,  and  by  Dunning,  and  Chambre,  for  the 
pTaintifF. 

Against  the  rule,  it  was  said,  that,  in  all  the  old  records 
and  precedents,  the  declaration  is  only  for  the  penalty. 
This  was  the  iirst  attempt  to  include  the  further  recompence 
for  damages,  in  the  debt  laid  in  the  declaration.  If  the  court 
should  think  themselves  authorised  to  go  upon  this  motion, 
into  the  consideration  of  the  damages,  they  would  also  in« 
quire  into  the  merits  of  the  verdict,  and  not  hold  the  defend- 
ant concluded,  even  as  to  the  penalty,  by  the  verdict.  Should 
the  court  enter  into  that  consideration,  and  permit  affidavits, 
then  ready  to  be  filed,  it  would  appear,  that  there  was  a 
lawful  and  reasonable  cause  for  the  defendant's  absence,  and 
that  the  plaintiff  had  not  suffered  thereby ;  for  ihat,  having 
brought  anodier  ejectment,  he  was  again  nonsuited,  for  want 
of  title. — (Heath,  Serjeauty  who  tried  the  cause,  had  ruled^  , 

that  the  question,  whether  there  was  a  lawful  and  reason- 
able  impediment,  was  matter  of  law,  to  be  decided  by  the 
court,  and  not  by  the  jury.) — It  is,  it  was  said,  very  difiicult  [  559  ] 
to  put  a  clear  construction  upon  the  statute ;  some  material 
words,  as  '*  shall  he  assessed,'  "  adjudged,^'  S^c,  seeming 
to  be  omitted  in  the  common  printed  copy,  which  diliers 

from 

[1]  According  to  the  declaration  in  was  spec  ifically  alleged. 

Goodwin  V  /fW,  c'lud  infra,  p.  559.  [*]  ^^  ^^^*  ilocidicJ  in  the  case  of 

Note  (b), — But  the  <Wclaration,    in  Maddison    v.   Shore^    cited   infra,  p. 

that  case,  was  held  to  be  ill,  becausf?  559.  Note  (c),  that  the  plaiutifl;  is  en- 

thc  statute  gives   the  action   to  the  titled  to  costs  in  this  action, 
part^  grieved,  and  no  loss  or  damage 

L4 


UO  CASES  IN  HILARY  TERM 

1781*      ^'^^'^  ^  original  edition,  but  corresponds  with  the  record  at 

^^^^^      the  Rolls. — (Morris  said,  be  had  compared  thein.) — ^They 

Pkarsok    ^*^  Havithbury  v.  Harvey  (a)^    Goodztin  v.   fVest  (b), 

ligainst      Maddison  v.  Shore  (c),  and  Aston  ^  Entries  90  [3]. 

)l.£s.  On  the  other  side,  it  was  insisted,  that,  though  the  statute 

is  inaccurately  penned,  the  meaning  is  plain.    That  the  true 

construction  is,  that  the  damages  should  be  ascertained  by 

the  court.    The  word  ''  recovered^^  applies,  it  was  said,  to 

the  jui^ment,  not  to  the  verdict,  and,  tlierefore,  there  could 

be  no  judgment,   even  for  the  £\0  dami^es,  until  there 

should  be  an  assessment  by  the  court.    The  quanttun  of  the 

damages  could  not  be  any  matter  of  dispute,  the  two  sums 

of  £45  and  £35  being  the  amount  of  the  bills  of  the  two 

attoraieSj  in  the  original  cause,  both  of  which  were  paid  by 

the  plaintiff;  and,  as  to  the  propriety  of  the  verdict  for  the 

penalty,  that  could  not  be  gone  into  upon  affidavits,  it 

being  the  province  of  the  jury  alone,  to  say,  whether  the 

circumstances  were  such  as  entitled  the  plaintiff  to  maintain 

the  action. 

BuLLER,  Justice^  observed,  that,  by  the  statute,  the  da*- 
mages,  as  well  as  the  penalty,  were  made  a  debt,  to  be  re-r 
covered  by  an  action  of  debt,  and  accordingly  were  so  declared 
for,  and  therefore  asked,  how  the  plaintiff  had  taken  a  ver- 
dict for  any  thing  iu  the  name  of  damages.  He  also  took 
notice  that  the  debt  declared  upon  was  £igo. 

To  this  last  observation  it  was  answered,  on  the  part  of  the 
plaintiff,  that  this  was  not  an  action  of  debt  of  that  sort  in 
which  it  is  necessary  to  recover  the  precise  sum  laid ;  and,  as 
to  the  £10  given  by  the  jury,  in  the  name  of  damages,  thaty 
it  was  said,  might  be  remitted,  and  judgment  only  entered 
for  the  penalty,  and  such  damages  as  the  court  should  now 


BuLLER,  Justice,  then  hinted,  but  said  he  did  not  mean 
to  give  an  opinion,  that  the  proper  method  of  proceeding 
(  460  ]  might  be,  for  the  court  to  be  applied  to,  in  the  first  instance, 
to  assess  the  damages,  by  ascertaining  the  costs  in  the  original 
cause,  and  then  to  bring  debt  for  that  sum  and  the  penalty 
added  together. 

To  this  Dunning  answered,  that  there  might  be  damages^ 
exclusive  of  the  costs  on  both  sides,  and,  besides,  the  court 
could  not,  with  propriety,  make  an  assessment  by  anticipation, 
when  it  might  turp  out;^  on  the  trial,  that  the  plaintiff  liad  no 
(;ai)se  of  action, 

Ix)rd 

fa)  B.  n.  E.  31  EL  Cro.  El.  139.  355.  5.  C.  Comb.  449.  called  Siore 

(b)  B.  R.M,  14  Car.  1.   Cro.  Car.  v.  Maddison,  aqd  1  Salk.  206.  called 

922.  d40.  S.  C.  Sir  ^f  Jonesi,  430.  Shore  v.  Maddistcn. 

Jdarch  18.  [3]  In  that  precedent  the  claui# 

(cj  B.  R.  T.  9  WUL  9*    S  Moi  the  statute  is  recited. 
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Lord  Mansfibld  siud,  that,  as  there  was  no  instance  of      1781* 
m  similar  proceeding,  since  die  statute,  it  would  be  proper      v^v^^> 
for  the  court  to  take  time  to  consider  of  their  determination.     Pearsoit 
His  Lordship  expressed  some  doubt,  wbedier  the  payment,  or       against 
tender,  to  the  witness,  for  costs  and  charges,  was  properly        1l£S. 
laid. 

Dunning  said,  that  by  the  acceptance  of  the  guinea,  and 
the  promise  to  pay  such  farther  reasonable  sum,  ^c.  (as  laid 
in  the  second  count,)  it  had  become  unnecessary  to  make  any 
fardier  tender  [4], 

The  case  stood  over,  and  the  defendant  had  leave  to  file 
qffidavitSf  tending  to  diminish  the  quantum  of  the  damages, 
but  not  such  as  might  impeach  the  verdict ;  because  that  - 
could  only  have  been  done  on  amotion  for  a  new  trial. 

This  day,  Lord  Man sfi eld,  after  stating  die  case,  deli- 
vered the  opinion  of  the  court  to  die  following  effect : 

Lord  Mansfield, — It  is  admitted,^  that  the  plaintiff  was 
£80  out  of  pocket,  by  reason  of  the  nonsuit ;  but  the  ques- 
tion is,  When,  how,  and  by  whom,  the  damages  are  to  be 
assessed  ;  whether  before  or  after  the  trial;  by  the  judge  at 
nisi  priuSf  the  jury,  or  the  court  ?  In  this  case  the  jury  took 
upon  themselves  to  do  it ;  and  have  given  under  the  sum  ex- 
pended. Precedents  were  cited  of  actions  of  debt  for  the  pe- 
nalty, but  there  are  none  for  the  damages.  We,  therefore, 
took  time  to  consider. — 1.  At  the  trial,  it  was  proved,  that 
the  witness  did  not  purposely  and  maliciously  absent  himself 
on  the  trial  of  the  ejectment ;  that  he  did  attend,  and  meant 
to  give  evidence,  but,  having  consulted  the  plaintiff's  attorney, 
about  the  time  when  the  cause  was  likely  to  come  on,  he  told 
him  he  would  have  time  to  go  to  see  the  camp  ;  that,  when 
the  cause  was  tried,  it  was  never  mentioned  to  the  .judge,  that 
a  witness  of  the  plaintiff's  was  absent,  nor  alleged,  that  there 
was  any  material  evidence  which  the  plaintiff  had  not  been 
able  to  produce ;  no  new  trial  was  moved  for,  and  there  has  [  56l  ] 
been  another  nonsuit  in  a  new  action.  There  is,  therefore, 
the  strongest  reason  to  think,  that  the  defendant  could  not 
have  given  any  material  evidence,  and  I  should  have  thought 
the  conversatiqn  with  the  plaintiff's  attorney,  and  the  sort  of 
leave  given  by  him,  a  reasonable  let,  within  the  meaning  of 
the  statute.  However,  that  was  proper  for  the  jury  to  de- 
cide, and  there  has  been  no  motion  for  a  new  trial. — 2.  With 
regard  to  the  construction  of  the  statute  ;  the  courts  of  fVest-' 
minster  Hall  most  clearly  now,  (and  they  also  did  so  before 
this  statute,)  [f]  proceed  against  witnesses  w  ho  wilfully  absent 

themselves 

[4]  This  seems  to   have   been   determined  in  Goodwin  v.  JFest,  supra^  p. 
559.  Note{b). 


[p]  This  was  quoted  as  an  authority     Long,  Q  Ea^t.  473 ;  where  it  was  de- 
by  Lord  EUenboraughf    in   Amcy  y.    cided,  lYnj^i  o,^  subpoena  duces  tecum '\% 

compulsory 
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1781.       tfatfmaelvesy  as  for  a  contempt ;  and  remit  the  punishmen^^  if 
^_^__^      they  redeem  their  offence  by  making  satisfaction  to  the  party. 
'    Pearson     "^^  legislature,  by  this  statute,  meant  to  give  a  further  re- 
against       compence  of  ctJlO  in  addition  to  what  the  court  might  assess 
Isles.       ^  a  satisfaction  in  damages.     But  it  is  not  the  jury,  nor  the 
judge  who  tries  the  cause,  but  the  court  out  of  which  the 
process  issues,  by  whom  the  assessment  is  to  be  made  [5]. 
Upon  such  an  adjudication,  or  assessment,  there  is  no  doubt 
but  debt  might  be  brought.     But  it   never  has  been  done 
Why  ?  Because  there  is  a  preferable  remedy,  by  attachment. 
The  jury,  here,  have  done  what  the  court  ought  to  do.     An 
^tion  will  lie  for  damages^  against  a  materia)  witness  >vho 
'\  absents  himself  without  any  excuse.     But  that  must  be  an  ac- 

tion on  the  case.  In  an  action  of  debt^  also,  the  jury  may 
*i  gi^^  damages  for  the  detention  of  the  debt.  But  the  damages 
here  given,  are  for  the  injury  stated  in  the  declaration.  Per- 
baps^the  real  justice  of  the  case  would  be  to  give  leave,  now, 
to  move  for  a  new  trial,  upon  which,  if  granted,  the  defendant 
would  have  an  opportunity  of  laying  the  cause  of  his  absence 
before  another  jury.  But  that  would  be  expensive,  and  we 
are,  therefore,  inclined  to  let  the  plaintiff  take  judgment  for 
the  |)ena]ty,  and  one  shilling  damages  for  the  detention  of  the 
debt,  if  he  will  release  tlie  £\0  for  damages,  there  being  the 
atrongest  suspicion  that  no  injury  was  done.  If  these  terms 
are  not  acceded  to,  we  will  give  leave  to  move  for  a  new  trial. 
The  counsel  for  the  plaintiff  agreed  to  the  terms  proposed 
by  his  Lordship,  and  undertook  further,  by  the  desire  of  the 
court,  not  to  bring  an  action  on  the  case  for  damages. 

[5]  In  the  statute  of  3  Hen,  7,c,  10.  doubt,  made  use  of,  instead  of  '*  the 

•—giving  costs  and  dainagrs  to  an  ori-  '*  Court  ;*'  tor  the  words  are,  **  By  the 

ginal  plaintiflf,  in  whose  hivour  judg-  "  discretion    of    the     Justice    afore 

mcnt  has  been  affirmed,  upon  a  writ  of  "  whom    the   said    writ   of    error  is 

in-ror,— "  Jtf*/ice''in  the  sinjiular  num-  "sued;''    and    there  is   no   court  of 

bcr,  is,  without  the  possibility  of  a  error  consisting  of  only  one  judge. 


compulsory  for  the  production  of  such  to  be  required  to  disclose:  and  that 
document  as  the  judge,  nt  the  trial,  an  action  on  the  case  lies  against  the 
shall  think  the  witness  ought  projKM'Iy     witness  for  refusing  to  produce  them. 
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The  King  against  the  Inhabitants  of  Sand-  Saturday, 
wicH,  otherwise  Swannage.  2.th  jao. 

CERTAIN  occupiers  of  lands,  in  the  parish  of  Sandwich^  Whether  kousa 
or  Swannage,  in  the  Isle  of  Purbeck,  in  Dorsetshire,  t^r^in^dJft 
had  appealed  to  the  Quarter  Sessions  for  tliat  county,  against  ferent  proportion 
a  poor-rate;  setting  forth,  in  their  notice  of  appeal,  among  ^T^JS*^^',^* 
other  objections,  ''  "^Fhalt  the  rate  was  unequal,  and  partial,  circumstances, 
because  tenements  and  farms,  consisting  of  houses,  lands^  or  *"f j  J^^*  ^^  ^ 
grounds,  were,  in  such  rate,  or  assessment,  charged  and  as-  order  for  rating 
sessed  at  one  penny  in  the  pound,  and  cottages,  or  dwellii^-  them  equally. 
houses,  at  only  three  farthings  in  the  pound,  whereas  such  cot- 
tages,  or  dwelling-houses,  ought  to  have  been  rated  and  as- 
sessed, on  a  par  with  tenements  and  lands,  at  one  penny  in 
the  pound."     Upon  hearing  this  appeal,  the  justices  quashed 
the  whole  rate,  and  ordered  a  new  equal  assessment  to  be 
ipade,  stating  the  following  case  for  the  opinion  of  tliis  court : 

TlImI  it  w;is  proTed,  on  hearing  the  appeal,  that  the  rate 
was  an  assessment  of  one  penny  in  the  pound  on  the  occu- 
piers  of  lands,  ^nd  three  farthings  in  the  pound  on  the  occu- 
piers of  cottages  and  dwelling-houses,  according  to  their  then 
aim.oal  relets;  that,  from  the  year  1733  to  the  year  1776,  a 
constant  distinction  had  been  observed,  in  rating  houses  and 
lands,  die  former  having  always  been  rated  in  less  proportion 
tp  their  rpnts,  ai  the  respective  times  of  such  rating,  than  the 
latter ;  that  the  land  in  general,  in  the  parish  of  Swannage,  is 
buithened  with  no  particular  charges  that  are  not  incident  to 
land  in  general ;  but  that  both  lands  and  houses  are  subject  to 
the  usual  repairs,  and  taxes,  generally  incident  to  each  respec- 
tively. 

I'he  proceedings  having  been  removed  by  certiorari,  the 
case  was  now  argued,  by  Rooke,  against  the  order  of  Sessions, 
and  Dunning,  in  support  of  it. 

The  court  having  desired  Rooke  to  begin,  he  stated,  that, 
on  a  lat^  occasion,  in  a  case  from  this  parish,  the  court  had 
hinted,  that  a  distinction  ought  to  be  made  between  lands  and 
houses,  in  consequence  of  which,  as  well  as  in  compliance 
witli  the  usage  from  17S.5  to  177(>,  this  rate  had  been  made. 
It  is,  he  said,  the  general  practice  throughout  the  kingdom,  [  563  ] 
^o  rate  houses  lower  than  lands,  because  they  require  con- 
tinual repair.  He  al$o  objected,  that  the  notice  was  too  gc« 
f}eral,  fdr  t^iaf  it  ought  to  have  specified,  nominatim,  the 
particular  ho^ses  and  cottages,  that  were  ti/<(/er-rated,  and  the 
lands  di^t  were  orer-rated.  And  he  contended,  that,  at  all 
events^  it  was  not  necessary  to  have  quashed  the  whole  rate ; 

that 
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1781.       ^^^  ^^  assessment  on  the  lands  ought  to  have  remained^  and 

»^_^-,^^       the  rate  to  have  been  Amended,  by  uicreasing  the  sum  assessed 

The  Kiv0    on  the  houses.     On  this  last  head,  he  cited  Kex  v.  Witney  (a), 

against       und'Rex  v.  Ringwood  (b), 
SwAKVA^E.       Dunning,  on  the  other  side,  insisted,  that  die  court  never 

hady  and  never  will,  lay  down  a  general  rule  that  houses  should 
be  rated  lower  than  land.  The  proportion  between  them  must 
depend  on  local  circumstances ;  and  there  were,  he  aaid|  local 
circumstances  in  this  parish,  which  made  it  reasonable  that  they 
ahould  be  equally  rated.  One  which  he  si^ested  was,  that 
nm»-tenths  of  die  burthen  of  die  poor  arise  from  the  houses. 
The  rate,  he  contended^  could  not  have  been  amended,  for 
the  objection  affected  die  whole.  A  rate  is  a  distribution  of 
8  given  sum,  over  a  certain  number  of  persons,  and,  if  the 
ouota  charged  on  one  or  more  persons  is  too  high  or  too  low, 
ue  proportion  assessed  on  all  the  rest  ought  to  he  altered  [<t>]. 
Lord  Mansfield^— 1.  There  can  be  no  general  rule  as 
to  the  proportion  between  lands  and  houses  [f  1 1 5].  It  must 
depend  on  particular  local  circumstances.  There  are  no  cir- 
cumstances stated  in  this  case,  to  shew  that  houses  ought  to 
be  rated  lower;  and,  if  what  is  suggested  is  true,  that  is  a 
strong  circumstance  the  other  v^y. — 2.  The  objection  un- 
avoidably goes  to  the  whole  rate,  for  it  is  made,  throughout, 
by  a  rule  and  proportion  which  die  justices  thought  v«nrong; 
and,  dierefore,  they  could  do  nothing  but  quash  the  whole. 

The  order  of  sessions  confirmed. 

(a)  E.  10  Geo.  3.  Bott.  34.     Since  Geo.  3.   1  Term  Rep.  6^5.    Yet  vide 

reported,  5  Burr.  263*.  Rex  v.  Cheshunt,  T.  28  Geo.  3. 2  Term 

(6)  T.  15  Geo.  3.     Mentioned  in  a  Rep.  623  [f]. 

note  in  4  Burr,  2295*  [t  115]  Vide  Rex  v.  Brograve^  M. 

[<3>]  This  has  been  since  expressly  10  Geo,  3.  4  JBurr.  2491.  2493.    fies 

determined.  Rex  v.  Maddern,  H.  27  v.  Lakenham,  E.  25  Geo.  3. 


[t]  By  41.Gfo.  3.  c.  23.  s.  6.  power  heard  on  the  appeal.    By  this  statute, 

it  given  to  the  justices  at  sessions  to  the  amending  or  quashing  of  rates 

amend  rates  ^en  by  inserting  persons  seems  fully  left  to  the  discretion  of  the 

omitted  ;  and  it  is  provided  that  no-  sessions,    according-  to   the  circum* 

tice  be  given  in  such  cases  to  the  par*  stances  of  the  case.   See  «•  1. 
ties  interested ;  who  are  entitled  to  be 
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The  King   against   the  Inhabitants   of      sitnnuy. 


Heckmondwicke. 


5r7tii  ivtu 


o 


RDER  of  removal  of  Frances  the  wife  of  Abraham  Ifthenaoieofa 
Preston,  a  soldier,  and  Joseph  their  child,  from  the  tow*-  J'J^  "^^^^ 
•hip  of  Batlejff  in  the  West  Riding  of  Yorkshire^  to  Heck*,  knowledge  of  th* 
mondwicke,  in  the  same  Riding ;  confirmed  by  the  court  of  ^^t^f^P  ^ 

Quarter  Sessions^  who  state  the  following  case  :  '^  .That tinu<^  in  the 

Preston,  widow,  the  mother  of  the  said  Abraham  Preston^  t^'^renlTni^cu- 
the  husband  of  die  pauper,  occupied  a  dwelling-house  in  the  pier  pays,  he 
township  of  Batley,  and  was  rated  and  paid  all  assessments,  »|**'*  **  m.**** 
till  the  time  of  her  death,  which  happened  on  the   15th  of    ^°^*° 
March,  1778;  that,  upon  her   death,  the  said  Abrafiam 
Preston  became  tenant  of  the  said  house,  from  that  time  until 
die  year  1780,  and,  during  all  that  time,  paid  all  the  assess- 
ments charged  on  the  said  house ;  and  that  it  was  known  to 
die  parish-ofiicers  of  Bathy  that  the  said  widow  Preston  was 
dead,  and  that  t&e  said  Abraham  was  tenant  and  occupier  of 
die  said  house,  and  that  the  assessments  being  produced,  it 
appeared  that  the  name  of  widow  Preston  was  continued 
therein.* 

Cockell  argued  in  support  of  the  order  of  removal,  and 
cited  Rex  v.  Sarratt  (a),  Rex  v.  Bramshaw(b),  Rexy,  Car^ 
shaltan  (c),  and  Kinfare  v.  Kingswinford  (d),  which  last  he 
loaisted  on  as  a  case  exactly  in  point  with  the  present. 

Ftarnley  was  to  have  argued  on  the  other  side,  but  was 
stopped  by  the  court.  ^^ 

Lord  ^ANSFiELD, — ^There  must  be^^such  a  rating  and 
faying  as  to  shew  manifestly  that  the  parish  had  notice.  Here 
the  rite  was  continued  in  the  name  of  a  dead  person  whom 
the  pansh-ofiicers  knew  to  be  dead ;  the  )pauper*s  husband 
was  die  occupier,  and  the  charge  was  made  upon  him,  and 
could  be  on  nobody  else. — ^This  has  been  determined  very 
lately  in  a  case  where  the  article  in  the  rate  was  '^  hate 
Lofv6nc;geV'[l]. 

Both  the  orders  quashed  [f  1 16]. 

(a)  M.  g.  Geo.  2.  Burr.  Settl.  Ca.  329-  S.  C.  mentioned  in  Burr.  Settl. 

No.  21.  S.  C.  2  Str.  1023.  Ca,  No.  29-  p-  99- 

(6)  M.  10  Geo.  2.  Bufr.  Settl.  Ca.        [l]  Rex  V.  Walsal,  M.  18  Geo.  3. 
No.  29.  [t  1 1^1   Vide  Rex  v.  St.  John\  T. 

(c)  £.  15  Geo.  S.  Burr.  Settl.  Ca.  ^9  Geo.  3.  supra,  p.  225.  and  Rex.  v. 

No.  252.  Mitcham,  E.  23  Geo.  3.  supra^  p.  226. 

(rf)  E.  A,  Geo.  2.  Tot.  137.     Bott.  Note  [t65]. 


[v]  By  35  G.  3.  e.  101.  s,  4.  no  set*    in  respect  to  a  tenement  of  less  than 
.  tlement  is  to  be  gained  by  paying  taxes    £l  0  yearly  value. 
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2j^*y»  GooDTiTLE,    Lessee   of  Clarges  and    Earl 

Ferrers,  against  Funucan. 

Where  there  is  a  rpHE  material  facts  of  this  case  were  these : 

ftun^jtjttrnrT  Washington^  the  last  Earl  Ferrers^  was  tenant  for  life, 

rfoji,  but  not  by  under  a  settlement  made  in  1741,  in  which  there  was  the  fol- 

wzy  of  rettersion  i 

€,rfuturt  ifUertit,  lowmg  power : 

^icai%t  per  verba  "That  it  shall  be  lawful  for  the  tenants  for  life,  respec- 

conxr^io^xh^^  tively,  from  time  to  time,  and  at  all  times  during  iheir  respec- 

power,  mithough  tive  natural  lives,  and  when  they  shall  respectively  come  into, 

timecrfSantiM*  ^"^  he  in,  the  ttctual  possession  of  the  aforesaid  manors  and 

theirftte,  was  premises,  by  virtue  of  die  limitations  aforesaid,  by  indentures 

iiTwiU^or^rom  ^n^®*"  ^^^  hands  and  seals,  to  demise  all  or  any  of  the  said 

year  to  year,  if,  monorSj    mcssuagcs,   lands,   tenements,    and   hereditaments, 

KcSvedd^rcc*-^^  hcrcinlicfore  mentioned,  or  any  part  thereof,  to  any  person  or 

tioDs  from  the  persons  whomsoevcF,  in  possession,  but  not  by  waj/  of  rever^ 

grantor  of  the  ^'^^  ^^  future  interest,  for  the  term  of  twenty-one  years  abso- 

iease  to  pay  their  i              •^           ,               ,1                                 r                                           1 

rent  to  tlie  lessee,  lute,  Or  any  Icssev  absolute  term  ;  or  lor  any  term  or  number 

Under  a  power  of  years  determinable   upon  one,  two,  or  three  lives,  so  as, 

to  lease  all  nut'  '                        •,                *.                            'fii                      1 

won,  meuuaget,  vpon  ever  If  such  lease  or  teases,  respective  ft/,  tliere  be  reserved 

'SJ^ii'^^'J!^  ^^^  niade  payable,  duruig  the  continuance  of  such   lease  or 

oi  muek  rent  as  leases,  respectively,  to  be  incident  to,  and  go  along  witli,  the 

itmwp^for  immediate  reversion  or  remainder  of  tlie  premises  so  leased^ 

partTof  the  estate  ^  much,  or  as  great  yearly  rents  as,  or  more  than  now  is, 

enumerated  in  and  are  paid,  and  yielded,  or  agreed  to  be  paid  and  yielded, 

nAS?b^n  dc^'*  f^^  t^»e  same  [f  1],  or  proportioiiably  for  any  part  thereof." 

misedmaybe  All   the  lands  comprised  in  tlie  settlement  that  lay  in  the 

IwJTroadc  under  P^^i^'^  o^  Sutton  St.  Anne\,  (except  about  thirteen  or  fonr- 

such  a  power,  tccu  acrcs,  and  two  or  three  cottages,)  were  part  of  a  large 

!?*;'l"fi*!fi"*'*  common  field,     lii  1774,  an  act  of  parliament  ftf)  passed, 

rent,  but  with  r       '      \     •          i»                                  1              11                     ^    j    r           j 

covenants  ics«  lor  mclosing  this  common,  and  an  allotment  was  made  to 

advantageous  to  YsVix\  Washington,  in  lieu  of  his  interest  in  the  connnon.     On 

than  formerly,  tlie  15th  of  3fa/(7/,   1775,  before   tlie   inclosure  took  place, 

would  not  be  a  JlJ^ 
fraud  ou  the 


pover,  and  void. 


(ii)  Prir,  Jets,  U  Geo.  3.  c.  27. 


[p  1]  Builcr,  J.  in  Pomerif  v.  Part-  *'  that  it  was  the  intcntir)n  of  the  par- 

ington,    infra,     cit.  said,   that    *•  the  **  tics,  that    the  quantum  of  the  ront, 

"  court,  in  this  case,  relied  much  on  "  and  not  any  particular  part  of  the 

**  the  words  at  the  end  of  the  power,  **  premises  included  in  the  settlement, 

•*  *  or   proportionahlif   for    any  part  "  was  to  guide  the  person  in  the  exi> 

"  *  thereof:**  for  those  words  shewed  /'  cution  of  the  power." 
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his  agenty  by  his  lordship's  authority^  let  die  new  aDotted       17gl. 
lands,  by  agreement  in  writing,  to  three  persons,  Palmer^       v^s/^ 
Bramleiff  and  Jelley,  at  the  value  set  upon  them  by  the  com-   Qoodtitl* 
misb'ioners  under  the  act  of  parliament,  to  occupy  till  the       a<^ainst 
lOth  of  March,  1776.     On  the  17th  of  ^eiflriwf,  1775,  Earl     Fuxucaiv. 
fVashlngton,  by  indenture,  reciting    the  power,  demised  to      [  560*  ] 
the  defendant   Editha  Maria  Fuuncatiy  for  99  years,  from 
Ladt/'day  then  last  past,  if  she  should  so  long  live,  at  the 
yearly  rent  of  .£134  (which  was  recited  to  be  more  than  was 
paid  for  the  demised  premises  at  the  time  of  the  settlement,) 
all  i/ie  manors  and  Jisliery,  with  the  rights,  Sfc.  and  the  mes- 
suage, lands,  S^c.  in   Sutton  St.  Anne^Sy  then  in  the  occu- 
pation of  Palmer^  Brantley y  and  Jelhify  as  wider-tenants  of 
tlie  said  Editha,  or  in  whose  possession  soever  the  same  then 
were,  or  had  been.     The  defendant  covenanted  to  pay  half 
the  land-tax,  (amounting  to  about  JL7  U^.)  and  the  Earl  co* 
venanted,  for  himself,  his  heirs,    executors,  adminiUratcrSf 
and  assigns,  to  free  the  defendant  from  tithes,  and  from  levies 
and  payments  for  the  church.     Tiie  rights  to  iihoot  and  iish 
were  reserved  to  the  lessor  and  those  hi  remainder.     Uy  the 
enclosure  act,  the  lauds  were  discharged  from  tithes,  and  an 
allotment  in  lieu  thereof  made  to  tlie  rector.     The  manors, 
or  manerial  riglits,  had  never  been  let  before.     Tiie  fishery 
had  been  let  before,  but  was  not  at  the  time  of  the  settlement. 
Since  that  time,  it  had  been  again  let  at  15s.    The  £134 
payable  by  tiie  defendant  was  about  <£30  more  than  the  de- 
mised premises  had  ever  produced  before,    lliat  part  not 
comprehended  in  the  agreement  above-mentioned  with  Pal" 
mer,  Bramley,  and  Jelley,  was,  at  the  time  of  the  lease,  in 
the  occupation  of  tenants  at  will.     At  die  time  of  making  the 
lease,  the  Earl  directed  the  occupiers  to  pay  tlieir  rent  to  the 
defendant,  and  they  accordingly  did  pay  her  all  the  rent  which 
accrued  afterwards. 

After  the  death  of  Earl  Washington,  an  ejectment  was 
brought  against  Mrs.  Funucan,  to  recover  the  demised  pre- 
mises, and  a  verdict  found  for  the  plaintiff.  But  a  new  trial 
having  been  grante<l,  the  cause  came  on,  before  Eyre, 
Baron,  at  the  last  lucnt  assizes  for  tlie  county  of  Nottingham, 
who  left  it  to  the  jury,  whether  the  attornment  of  the  occu- 
piers to  the  defendant,  in  consequence  of  the  directions  given 
them  at  the  time  of  making  the  indenture,  did  not  amount  to 
a  surrender  by  them,  and  whedier  they  were  not  to  be  con- 
sidered as  having  become,  tliereby,  parties  to  the  lease,  and 
as  having  put  the  defendant  in  possession ;  and  the  jury 
were  of  opmion  with  the  defendant,  and  found  a  general  ver- 
dict for  her. 

In  Easier  Term,  20  Geo.  3.  a  rule  for  a  new  trial  was 
again  granted,  and,  in  that  term,  the  case  was  argued,  by 

several 
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1 78 1  •      ievend  cooniel  of  a  side.    It  was  thea  insisted,  that  some  of 
v^«v^^      the  premises  for  which  the  action  was  brought  were  situated 

GooDTiTLK  in  the  parish  of  Sutton  St.  MichaeTSf  and  this  appearing  to 
against       be  the  case,  the  plaintiff  had  judgment  as  to  them,  the  title 

FvKucAV.  of  the  defendant  only  extending  to  Sutton  St,  Anne's.  But 
as  to  the  rest,  the  court  direct^  that  the  case  should  stand 
over^  to  be  argued  again,  by  one  counsel  of  a  side,  and  that 
^davits  should  be  produced,  to  clear  up  some  facts,  not  fully 
ataled  in  the  judge's  report. 

In  hot  Mtchaelmat  Term^  on  Friday ^  the  17th  of  'Novemr 
her.  Hill,  Seneast,  argued  for  the  plaintiff,  and  the  Attorney^ 
General,  for  tne  defendant. 

For  the  plaintiff,  three  points  were  made.  1.  That  the 
lease  to  Mrs.  Futmean  was  a  lease  in  reversion,  and,  there- 
fore,  contraiy  to  the  power,  and  void.  £.  That  the  manors 
and  fishery  were  not  demiseable  under  the  power.  S.  That 
the  covenants  in  the  lease  were  not  so  beneficial  to  the  remain- 
der-man, as  those  in  the  ancient  leases. — 1.  It  was  contended, 
that  Earl  Washington,  at  the  time  of  the  demise  to  the  de- 
fendant, could  not  grant  an  immediate  lease  in  possession, 
because  part  of  the  premises  were  then  let,  under  an  express 
agreement,  for  a  term,  of  which  several  months  were  still  to 
run,  and  though  the  rest  was  .stated  to  haVe  been  in  the  hands 
of  tenants  at  will,  yet,  as  the  law  now  stands,  they  must  be 
considered  as  tenants  from  year  to  year,  and  entitled  to  six 
mondis  notice.  Lord  Ferrers  could  not  have  brought  an 
<  eiectment  against  any  of  them,  at  the  tune  of  the  demise,  and 
therefore  hiul  no  immediate  possessory  right ;  such  right,  and 
the  r^t  to  recover  in  ejectment,  being  convertible.  The 
clause  in  powers,  confining  tenants  for  life  to  grant  leases 
only  in  possession  and  not  in  reversion,  was  borrowed  from 
the  statutes  relative  to  ecclesiastical  leases.  In  Hunt  v. 
Singleton  (a),  a  lease  for  forty  years,  by  the  Dean  and 
Chapter  of  St.  PauTs,  of  a  house  in  London,  though  made 
to  commence  immeMately,  was  held  to  be  void,  under  14  EL 
c  1 1.  §  19*  because,  at  the  time  of  making  it,  the  house  wa» 
already  in  lease,  to  a  stranger,  for  10  years,  the  words  of  the 
statute  bemg  ''  that  no  lease  shall  be  permitted  to  be  made, 
by  force  of  this  act,  in  reversion^  ifc.  the  authority  of  that 
case,  though  questioned  in  1  Mod.  205.  on  another  point,  is 
[  568  ]  allowed  in  10  Co.  59.  a.  and  confirmed  by  the  Dean  and 
Chapter  of  Westminsters  Case,  m  Carter  {b)^  In  like  man- 
ner, m  a  case  upon  a  power,  viz.  The  Duke  of  Buckingham 
V.  JLorci  Antrim  (c),  the  words  of  die  power  being,  "  to 
make  leases  for  21  years  in  possession/*  leases,  though  made 
to  commence  tit  prtesenti,  yet,  being  of  lands  then  under 

lease^ 

(a)  C.  B.  E.  59  El.  Cro.  El.  564.  (c)  In  Cane.  H.  14  4^  15  Car.  t. 

(h)  C.  B.  M.  16  Car.  2.  Carter  9.       1  Sid.  101.  1  Godb.  327- 
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lease,  'were  held  to  be  void,  by  the  Lord  Chancellor,  assisted  1 7g i 
by  the  Chief  Justice  of  the  Common  Pleas,  and  the  Chief 
Baron.  It  makes  no  difference,  as  to  this  question,  that  the  Goodtitlk 
subsisting  leases  were  not  by  deed,  since  a  parole  lease  for  against 
three  years,  or  less,  is  equally  effectual  with  a  lease  by  in-  Funucait. 
denture ;  and  the  court  cannot  draw  the  line,  and  say,  that  a 
lease  granted  under  a  power,  like  the  present,  shall  be  good, 
although  there  is  a  subsisting  term  for  seven  months,  at  the 
time  of  granting,  but  shall  be  void,  if  there  is  a  subsisting 
term  for  seven  ^e^rs.  The  legislature  only,  or  the  parties, 
can  draw  such  a  line.  In  the  Dean  and  Chapter  o/'  West" 
minster's  case,  it  is  the  doctrine  of  Sir  Orlando  Bndgman, 
the  father  of  conveyancers,  and  who,  probably,  invented  these 
very  powers,  that  *'  all  leases,  where  there  is  a  particular 
'*  estate  out,  are  leases  in  reversion  (b)"  The  interposition 
of  the  legislature,  in  4  Geo.  2.  c.  28.  §  6.  to  enable  landlords 
to  renew  leases,  for  lives,  on  the  surrender  of  the  former 
leases,  although  the  under  tenants  should  not  likewise  sur- 
render, corroborates  this  doctrine. — 2.  With  regard  to  the 
manors  and  fishery,  the  power  cannot  be  extended  to  them ; 
the  manors  had  never  been  let ;  the  fishery  was  not,  at  the 
time  of  the  settlement ;  and  the  power  requires  the  rent  then 
paid,  or  mores  to  be  reserved.  Things,  for  which  no  rent 
was  then  paid,  could  not  be  meant  to  be  comprehended.  This 
will  avoid  the  whole  lease :  for  one  entire  rent  is  reserved, 
and  it  cannot  be  apportioned.  Thus,  in  Mountjoi/s  case  (c), 
there  being  a  settlement,  under  an  act  of  parliament,  by 
which  it  was  declared,  diat  the  tenants  for  life  should  not 
alien,  bargain,  give  or  sell,  any  of  die  said  castles,  manors, 
Sfc.  nor  any  part  thereof,  but  only  for,  8^'c.  '^  yielding  the  true 
*'  and  ancient  rent  of  die  said  lands  and  tenements,  so  by 
*'  them  letten  as  aforesaid,  ^c."  and  the  moiety  of  a  manor 
comprised,  zcith  other  things,  in  the  settlement,  having  been 
demt^ed  at  an  entire  rent,  and  a  special  verdict  having  found 
that  the  manerial  rights  had  never  before  been  demised,  the  [  S69  ] 
court  determined,  that  the  lease  was  totally  void,  holding  that 
nothing  could  be  demised  under  the  restraining  clause  in  the  - 
act,  unless  what  had  been  let,  and  had  yielded  rent,  before ; 
and  though  some  part  of  what  was  then  demised  had  been  let 
before,  yet  the  rent  could  not  be  severed  and  apportioned. 
To  the  same  effect  are  the  cases  of  Tristram  v.  Lady  Bait- 
inglass(d);  and  Bagot  v.  Oughton{e).     In  that  last  case 

tliere 

(bj  Carter  14.  Vaugh,  28.  S.  C.  Sir  Th.  Jones,  27- 

(c)  M,  26  Sf  27  El  Moors  197.  (ej  B.  il.  Af.  12  Geo.  1.     Forte 

S.  C.  5  Co.  3.  3«2.  8  Mod.  249. 
fd)   C.  B.  H.  19  ^  20  Car.  2. 

Vol.  U.  M 
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1781;       ^^^^  ^as  a  certificate  of  the  Judges  of  the  Kin^$  B^dt^  t& 

.      _^      whom  It  had  been  referred  by  the  ChatuieUat,  aa  appears  by 
GoODTiTLE   ^^^  Register's  books;  but  thte  certificate faMbeeti  lost,  and  no 

af^aihst  decree  can  be  found,  aldioogh  it  is  said,  in  8  Mod,(n  that 
FuNUCAK.  *here  was  one,  and  thilt  it  was  aftirtiied,  on  an  appeal  to  the 
House  of  Lords  [I ].  ITiere  is  another  case  of  the  same  name, 
and  between  tlie  same  parties,  in  I  P.  WiH.{g)y  but  it  is 
upon  anothel'  point. — 3.  In  the  former  leases,  the  tenants  co- 
vehdnted  to  pdy  all  duties  and  taxes  except  the  land-tax; 
church  dues,  particularly,  arte,  by  law,  chargeable  on  the  oc- 
cupier; but,  by  the  present  lease,  the  landlord  covenanted 
to  free  the  defendant  from  tithes,  and  ail  levies  and  payments 
to  the  church ;  these  new  covebants,  therefoi-e,  are  less  bene- 
ficial to  the  remainder-mati — (The  only  proof  given>  that  the 
covenants  in  the  former  leases  were  as  just  stated,  was  an  affin 
davit  of  a  former  tenant,  which  was  how  put  in,  and  read) — 
If  the  rent  and  covenants,  reserved  and  made,  in  favour  of 
the  reversion,  are  not  as  beneficial  as  the  power  requires, 
that  will  be  sufficient  to  vacate  the  lease :  Orby  v.  Mon^ 
son(e)y  Lord  Cardigan  v.  Montague,  cited  in  Atkins  v. 
Horde  (/). 

The  Attorney-General,  on  the  other  side,  argued, —  1 .  That 
the  power  being  recited  in  the  lease,  it  was  manifestly  the 
intention  of  Earl  Washington  to  comply  with  the  terms  of  it, 
and,  with  regard  to  the  supposed  subsisting  leases,  it  had 
beeti  very  reasonably  ai^ed  at  the  trial,  that  the  agreemeal 
for  the  new  lands  wad  not  so  properly  a  lease,  as  a  licence  10- 
take  the  crop,  and  produce,  till  the  time  when  it  was  thought 
the  inclosure  would  be  com  pleated ;  and  it  was  left  to  the  jury, 
and  they  found,  that  the  defendant  was  in  possession  of  all  tbe 

[  570  ]  premises,  at  the  time  of  granting  the  lease.  But,  it  is  impos- 
sible the  construction  of  the  power  contended  for  on  the  other 
side  can  prtevail,  for,  if  it  should,  no  lease  under  such  a  power 
could  ever  stand,  uilless  every  tenant  under  an  agreement  for 
a  year,  or  at  will,  should  come  in,  and  make  a  formal  sur- 
render, and  remove  entirely,  with  all  his  eflfects,  from  the  pos- 
sessioii.  The  cases  cited  Went  upon  subsisting  leases  under 
seal.  The  words  of  this  power  are,  "  not  by  way  of  rcver- 
*'  sion,  or  future  interest ;  this  was  not  a  future  interest ;  it 
commenced  immediately,  and  the  immediate  attornment  of 
the  then  tenants,  was  the  same  thing,  in  substance,  as  if  the 
defendant  had  granted  them  new  leases. — 2.  The  qualifier- 
tion  in  the  power,  with  regard  to  the  reservation  of  the  rent 

•  then 

(f)  381.  (g)  348. 

\l\Hill,  Serjeant,  said,  it  is  very  (e)  In  Cane.  1705,  1705,  2  Vem, 

common  for  certificates  to  be  lost,  be*  53 1 .  542. 

cause  the  parties  save  a  small  foe  by  (f)  B,  R.  H,  30  Geo.  2.   1  Burr. 

not  filing  them.  60.  122. 
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then  paid,  can  only  apply  to  sixth  parts  of  the  subject  of  the       1781. 
power  as  were  then  let,  but  thfe  power  itself  ex|)ressly  exteuds       \^s/^^ 
to  the  manors  and  fishery,  and  it  must  have  been  known,  at  Goodtitls 
the  time  of  the  settlement,  that  neither  the  manors  nor  fishery      against 
were  at  that  time  let,  and  that  the  manors  never  had  been.     FunuCan. 
Where  a  general  authority  is  given,  by  a  power,  to  let  manors, 
lands,  Sfc,  and,  afterwards,  there  is  a  qualification,  as  in  the 
present  case,  that  the  usual  rent,  or  the  rent  for  which  the 
lands  are  then  let,  shall  be  reserved,  such  affirmative  qualifi- 
cation shall  hot  restrain  the  generality  of  the  power,  but  shall 
only  apply  to  that  part  which  had  been  formerly  demised.     In 
CumberforiTs  case  (a),  the  power  vvas,  to  grant  leases  of  the 
premises,  or  any  part  thereof,  for,  ^c.  ^'  so  that  such  rent  or 
more,  be  reserved  upon  each  lease,  as  was  reserved  or  paid 
for  the  same,  (pur  ceoy)  withiti  two  years  then  next  before ;" 
fori  dt  tbe  lama  had  not  been  let  within  the  two  years  before, 
but  it  was  held,  that  such  part  might  be  let,  reserving  what 
rent  the  lessor  pleased ;  "  for,  (says  the  report,)  it  appears  by 
the  ffenerality  of  the  words,  that  he  has  power  to  lease  all  the 
lands,  and  this  does  not  resemble  leases  made  by  force  of  the 
statutes  of  32  Hen.  8.  or  13  Eliz.  for,  in  those  statutes^  the 
intent  is  apparent  that  no  land  should  be  leased  except  what 
had  been  let  before  [f  2]."     The  same  rule  is  adopted,  and 
confirmed  in  the  case  of  IValker  v.  IVakeman  (6),  reported  by 

Fentris 


(a)  T.  10  Car,  1.  2  Roll.  Abr.  262, 
pl'  15. 


(b)  B.  R.  11.  27  4-  28  Car.  2. 


[f  2]  In  Pomery  v.  Partington^  3  T. 
R,  67 5 f  Lord  Kent/on  is  represented  to 
have  said,  that  the  counsel,  in  stating 
Cumberford's  case  in  this  argument, 
omittca  the  most  important  words, 
namely,  that  the  intention  of  the  par- 
ties was  to  govern.  It  seems,  however, 
on  c6mpkring  this  quotation  with  the 
text  in  Ralle^  that  it  is  an  accurate 
and  literal  translation  of  the  whole  of 
the  passage  on  this  subject.  In  that 
case  the  law  of  Cumberfotd'i  case  ap- 
pears to  have  been  directly  over- ruled ; 
and  the  whole  of  the  doctrine  of  Lord 
Mansfield  in  the  principal  case,  with 
respect  to  the  intent  of  the  parties,  (as 
collected  from  the  nature  of  the  pro- 


perty, as  well  as  from  the  expressions 
of  the  powrr)^  is  referred  to  with  equal 
appro (jation.  In  Doe  v.  Calvert^ 
however,  (infra,  cit.)  considerable 
slighi  is  cast  upon  the  authority  of 
Pomery  v.  Partifigton  by  Lawrence,  J. 
who  was  counsel  in  it.  But  the  deci- 
sion there,  however  at  variance  with 
CiimherJord*s  case,  is  perfectly  con- 
sistent with  the  principal  case  ;  which 
may  stand  on  the  express  particular 
words,  "  manor  and  fishery,"  inserted 
in  the  power,  in  contra-distinction  to 
general  words,  which  would  only 
comprehend,  but  do  not  necessarily 
point  at  the  matter  in  question. 


Ms 
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1781.  yentris(c)  2Xid  Levinz(d),  and  is  cited  as  clear  law,  on  the 
v^.y..«j  authority  of  those  cases,  by  Lord  HoU^  in  the  case  of  ^Wi/i" 
GooDTiTLE  t^r  V.  Lovedaj/  (e).  In  the  case  of  Lord  Mouutjoi/y  w  hich 
against  has  been  cited  from  Moore,  and  is  also  reported  by  Lord 
FuNUCAN.  CokCf  there  was  no  general  authority  first  given,  and,  iu 
*[  571  ]  Tristram  v.  Ladi/  Baitinglassy  in  raugltan,  the  power  of  let- 
ting is  expressly  coniined  ^'  to  such  of  the  premises  as  at  auy 
time  theretofore  had  been  usually  letten  or  demised  (/).*' 
Tliat  case  was  decided  a  very  few  years  previous  to  that  of 
Walker  v.  JVakematif  and,  if  it  had  established  any  thing  like 
the  doctrine  contended  for  on  the  other  side,  would,  most  un- 
doubtedly, have  been  cited  on  that  occasion.  With  regard  to 
the  case  in  Fortescue,  it  never  went  farther  than  a  reference 
to  a  court  of  law  ;  but,  according  to  Fortescue^s  account  of 
it,  the  authority  of  Cumberford's  case,  and  of  Walker  \. 
Wakeman,  was  not  denied,  but  the  Judges  distinguished  it 
from  them,  and  tliought  it  resembled  the  case  in  Paughan. 
But,  it  is  objected,  that  as  the  rent  is  entire,  and  cannot  be 
apportioned,  it  is  not  clear  that  the  ancient  rent  is  reserved 
for  that  part  of  tlie  premises  which  had  been  fonncrly  let.  In 
amwer  to  tliis,  it  is  sufficient  to  observe,  that  the  advance  on 
tlie  whole  is  £';0,  and  that  the  fishery  is  only  wortli  1 5s.  per 
07tnnm,  and  the  manor  does  not  appear  to  be  of  any  pecuniary 
value. — 3.  As  to  the  third  point,  the  power  contains  nothing 
about  usual  covenants.  But,  besides,  it  will  be  found  that 
the  alteration  in  the  covenants  is  beneticial  to  the  remainder- 
man. The  church-dues  cannot  be  equal  to  half  die  land-tax, 
which  the  tenant  is  now  to  pay.  If  they  were,  proof  of  their 
amount  would  no  doubt  have  been  given  at  the  trial.  As  to 
tithes,  none  are  payable ;  and,  at  all  events,  surely  the  addi- 
tional £30  is  much  more  than  equivalent  to  the  new  burdiens 
supposed  to  be  imposed  on  the  remaiuder-man.  But,  suppose 
the  covenant  to  pay  the  church-dues,  and  tithes,  not  counter- 
balanced by  the  new  stipulations  in  favour  of  the  landlord,  that 
covenant  will  not  bind  those  in  remainder.  It  is  a  covenant  by 
Earl  Washington^  for  himself,  bis  heirs,  executors^  admini- 
strators, and  assigns. 

Hilly  Serjeant,  in  reply,  insisted,  that  no  satisfactory 
answer  had  been  given  on  ihejirat  point,  a  parole  lease  being 
equally  a  particular  estate  with  one  under  seal.  As  to  the 
second^  he  admitted  that  there  are  contradictory  authorities, 
but  observed,  that  the  last,  in  point  of  time,  (viz,  the  case  in 
Fortescue^)  was  in  his  favour  ;  and  it  was  only  an  over  scni-» 
pulous  delicacy  that  induced  the  Judges,  in  that  case,  not 
expressly  to  deny  the  law  of  Walker  v.  Wakeman.      On  the 

third 

(c)  1  Vent.  294.  147.  151.  S,  C.  Carth.  427. 

CdJ  2  Lev.  150.  (f)  Faugh.  29. 

CrJ  B.  R.  M.  9  WUl.  3.  12  Mod. 
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third  point,  he  said^  he   thought  the  remainder-man^  or  the       I781. 
heir,  or  executor,  of  tlie  lessor,  might  be  sued  on  the  cove-       ^  _^,_^ 
nant  for  tithes  and  church  payments,  at  the  option  of  the  (Joodtitli 
lessee;  but,  Bvllem,  Justice,  said,  he   thought  otherwise;        a^^ainst 
that  the  lessee  had  all  she  had  bargained  for,  by  her  remedy    Funucait. 
against  the  representatives  of  tlie  lessor,  and  had  agreed,  by 
the  terms  of  the  covenant,  that  it  should  not  run  with  the 
land.     Ash  HURST,  Justiie,  seemed  to  doubt,  as  to  this,  and 
mentioned  the  case  of  Sir  John  Astley\  leases,  where  the 
court  had  decided  that  the  remainder-man  should  have  the  be- 
nefit of  covenants  for  rent,  though,  by  the  words,  the  lessee 
covenanted  only  with  the  lessor,  his  heirs  and  assigns, 

llic  court  took  time  to  consider,  Lord  Mansfield  say* 
ing  that  he  was  not  prepared  to  give  his  opinion,  having  lost 
his  papers,  and  the  notes  he  had  taken  on  the  former  argu- 
ment [I]. 

This  day,  his  Lordship,  after  stating  the  case,  delivered  the 
opinion  of  the  court,  to  the  following  eflFect : 

Lord  Mansfield, — ^There  are  three  objections  made  to 
the  validity  of  this  lease.  1 .  That  it  was  a  lease  in  reversion  : 
2.  That  the  manors  and  fishery  are  not  within  the  power,  be- 
cause they  paid  no  rent  at  the  time  of  the  settlement :  S.  That 
the  covenants  are  not  so  beneficial  to  the  landlord  as  those  in 
the  ancient  leases. — 1 .  On  the  first  head,  it  was  contended,  as 
to  the  old  enclosed  lands,  that  there  is  no  such  thing  now  as  a 
tenant  at  will ;  that  Earl  Ferrers  could  not  have  brought  au 
ejectment  for  those  lands^  without  giving  six  months  notice ; 
and  that  whoever  cannot  maintain  an  action  of  ejectment,  is 
not  in  possession ;  and,  as  to  the  new  allotted  lands,  that  there 
were  several  months  of  the  term  under  the  agreement  still  to 
run.  But  three  answers  were  given  to  this  objection,  every 
one  of  which,  if  valid,  is  decisive.  Tihejirst  is,  tliat  the  te- 
nants agreed  to  this  lease,  and  surrendered  tlicir  possession, 
before  die  execution  of  it,  in  order  to  make  it  valid.  This 
was  expressly  left,  by  Mr.  Baron  Eyre,  to  the  jury,  who 
found,  that  the  defendant  was  in  possession  at  the  time  of  the 
execution.  Tlie  second  answer  is,  that,  if  the  jury  had  not 
found  the  defendant  to  have  been  in  possession,  still  this 
would  be  good  as  a  concurrent  lease  [f  3].     For  this  Read  v. 

Nash 

[l]  Probably  when  his  house  \^as  burnt  by  the  rioters. 


[f  3]  jicc.  per  Curiam.  Roe  v.  Pri-  In  which  case  it  was  held,  that  under 
i?eaiM:,  lOEiM^.  I85.0therwise,ifitwere  a  power  authorising  leases,  either  for 
a  freehold  lease  (under  such  a  power)  twenty-one  years,  or  for  three  lives,  j» 
which  cannot  take  effect  in  futuro.    lease    for    ninety-nine  years,    deter- 

M  3  minable 
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1781.  ^osh  (a)  was  cited  [2],  where,  under  a  proviso  to  ^ant  leascf 
^^^^^  only  for  21  years-  a  lease  had  been  granted  in  4  PA.  ^  Mar, 
GooDTiTLE  ^^^  ^^  years,  and  afterwards,  18  Eiiz.  a  year  before  the  ex- 
acainst  piration  of  that  lease,  another  was  granted,  of  the  same  pre- 
FuNucAN.  inises,  for  21  years,  to  begin»res^w//y,  and  it  was  held,  that 
the  second  lease  was  good.  Tne  reason  given  is  a  strong  one^ 
viz.  that  the  inheritance  was  not  charged,  in  the  whole,  with 
more  than  2 1  years  (6).  No  authority  was  cited  a^inst  this 
case,  nor  any  answer  given  to  the  reasoning  in  it.  The  words 
of  13  Eliz.  c.  10.  as  strongly  require  ecclesiastical  leases  to  be 
in  possession,  and  not  in  reversion,  as  those  in  this,  or  any  of 
the  common  powers  to  tenants  for  life ;  yet,  in  the  case  of 
Fox  V.  Col/yer  (c),  all  the  Judges  held,  that  an  immediate 
lease  for  2 1  years,  of  premises  on  which  there  was  a  subsist- 
ing lease  for  four  years,  was  good.  The  18  of  Eliz.  c.  11. 
restrained  the  right  to  make  such  concurrent  leases,  to  cases 
where  the  old  lease  had  pot  more  than  three  years  to  run.  The 
third  answer  is,  that,  in  respect  of  the  power,  all  the  subsist- 
ing leases  were  leases  at  will  [1]  ;  there  was  no  out-standing 
lease,  as  against  the  remainder-man ;  he  would  not  have  been 
bound  to  give  the  tenants  notice  to  quit,  but  might  have  en- 
tered upon  them  immediately ;  for,  except  in  the  case  of 
leases  under  the  power,  (and  there  were  not,  in  many  respect^, 
according  to  it,)  the  possession  would  devolve  upon  him,  the 
instant  of  the  death  of  the  tenant  for  life.  Therefore,  we  are 
all  of  opinion  against  the  first  objection.     2.  As  to  the  second 

point ; 


CaJ  B.  H.  r.  31  EL  I  Leon.  147. 

[2]  Probably  on  the  first  argument, 
which  I  did  not  hear. 

(6)  1  Leon.  148. 

(c)  Cam,  Scacc.  T,  25  El.  1  Anders, 
65.     The  reporter  says,  *'  it  had  long 


"  depended  injudgment/*  and  the  lease 
must  have  been  granted  some  time 
between  13  and  18  El. 

[1]  This,  too,  must  have  been  men- 
tioned on  the  first  argument. 


1 " 


minable  upon  three  lives,  was  wholly 
void.  There  is  also  much  learning 
collected  in  the  arguments  on  the  sub- 
ject of  concurrent  leases ;  though  on 
that  point  the  court  gave  no  decision, 
the  other  objection  being  sufficient. 
In  Doe  v.  Calvert,  2  East,  376.  the 
doctrine  of  Lord  Mansjield,  that  a  lease 
to  commence  in  proesenti,  granted  dur- 
ing the  subsistence  of  a  former  y  is  good 
(under  a  power  to  grant  leases  in  pos- 
session) as  a  concurrent  lease,  was  con- 
firmed by  the  opinion  of  the  court. 
The  principal  decision  there  being. 


that  a  lease,  executed  on  the  29th  of 
Marchy  habendum  from  the  13th  of 
February  preceding  as  to  the  arable 
land,  and  from  the  5th  of  April  next 
as  to  the  pasture,  was  void  under  a 
power  to  lease  in  possession  ;  although 
the  several  periods  of  entering  upon 
the  land  were  according  to  the  custom 
of  the  country,  and  the  lessee  was  in 
possession  as  tenant  from  year  to  year 
under  such  a  holding,  and  bad  been  so 
under  the  testatrix  who  created  the 
power. 
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KlDt ;  powers  are  now  a  common  moditication  of  property  in 
idy  and,  as  such,  are  to  be  carried  into  effect  according  to 
the  intention  of  those  who  create  them.  ITiere  is  no  ground 
or  reason  of  equity  or  policy,  between  the  tenant  for  li&,  and 
the  remainder- man,  for  leaning  on  either  side.  It  is  appareoty 
from  tjie  statutes  of  32  I  Jen,  8.  c  28.  and  13  Jiliz,  c.  \Q.  that 
the  legislature  meant  to  confine  the  authority  to  let,  to  lands 
which  had  been  \ovmerly  letten,  and  were  capable  of  pro- 
4ucmg  profit.  This  istlie  iruecoDstructiou,  if  not  from  ex- 
press words  used,  yei  hs  necessary  implication.  In  the  case 
of  Bffgot  V.  UagiUon,  which  has  been  much  relied  on,  the  na- 
tofe  inihe  &if^  shewed  that  the  power  could  npt  be  meant  to 
^SQKlend  to  letliug  the  ancient  mauor4iou$e  at  all ;  tpuch  less  to 
getting  it  without  rcservmg  any  rent.  In  ^fami/j/  settlement  of 
an  estate,  consistuig  of  some  ground  always  occupied  toge- 
ih^JT  with  the  seat,  and  of  lands  let  to  tenants  upon  rents  re- 
9eryeU,  the  qualification  annexed  to  the  power  of  |easipg,  that 
tl^e  ancient  rent  must  be  reserved,  manifestly  excly^oes  the 
fliansion-house,  and  lands  about  it,  never  let.  No  mancoul^ 
ilitend  to  authoiise  a  tenant  for  life  to  deprive  the  represepta- 
tive  of  the  family  of  the  use  of  the  mansion-hous^.  Tlie 
vvords,  in  such  a  case,  shew,  that  the  power  is  lueant  to  ei;- 
tend  only  to  M  hat  has  beep  usually  let.  By  that  meaiis  the 
))eir  enjoys  all  the  preniises  in  the  settlement,  just  s|s  they  were 
held  and  emoyed  by  his  ancestor,  the  tenant  for  life  :  he  has 
the  occupation  of  what  was  always  occupied,  and  the  rent  of 
yi\i%t  was  always  let.  We  all,  therefore,  agree,  as  to  the  r^- 
iitude  of  the  decision  in  Bagot  v.  Oughtmu  flie  nature  qf 
the  thing  spoke  the  intent,  as  forcibly  a^  the  most  direct 
words  could  hs^ve  done.  It  was  demonstration.  But  where 
no  intent  appears,  where  nothing  arises  from  the  nature  of 
the  thing,  the  rule  laid  down  by  Lord  Holt,  in  the  case  of 
Winter  v.  Lovedai/,  as  reported  in  Cart  hew,  applies,  viz* 
*^  that  where  a  qualification  is  annexed  to  a  power  of  leasing, 
which,  if  observed,  goes  in  destruction  of  the  power,  the 
law  will  dispense  with  such  qualification  ((?)•"  So,  in  Cum- 
berford's  case,  the  reasoning  was,  that,  the  power  being  to 
let  all,  it  would  go  in  destrpction  of  the  power  to  restrain  the 
tenant  for  life. from  letting  part  because  it  had  not  be^n  let 
before ;  and  it  was  there  observed,  that  the  case  did  not  re- 
semble leases  under  32  Hen.  8.  and  13  Eliz.  Walker  v. 
Wakeman,  is  anodier  case  equally  strong.  Thus  stand  the 
authorities.     Now,  to  apply  them  to  the  present  case.    The 

power 

CaJ  Carth.  429. 
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1781.       E?^^'  ^  express  [f  4]  to  demise  the  manors  and  fisheries. 

y_^  ^^       They  are  particularly  mentioned  in  the  settlement  [^^],  and 
GooDTiTLE   ^^  power  goes  to  the  whole.     They  pay,  under  this  lease,  as 

against       great  a  yearly  rent,  as  at  the  time  of  the  settlement,  for  they 

FuNUCAN.    paid  nodiing  then.     '^The  words,  therefore,  are  complied  with, 

and  this  objection  could  only  stand  upon  intent.     But  we 

think  no  such  intent  appears.     The  manors  are  nominal, — of 

no  value, — no  object  of  yearly  income.     The  fishery  only 

f  575  ]  worth  1  os.  a  year.  They  are  convenient  to  the  lessee,  living 
on  the  land,  and  of  no  use  to  the  remainder-man.  The  right 
of  shooting  and  fishing  is  reserved  to  him.*  For  my  own  part, 
I  think  the  intent  was,  to  give  leave  to  demise  all,  reserving  as 
much  rent,  in  the  whole,  as  had  been  paid  before ;  and,  in 
feet,  ^30  more  has  been  reserved.  3.  The  third  objection, 
as  to  the  covenants,  was  not  much  relied  on,  and  does  not 
require  much  consideration.  The  power  makes  no  mention 
of  covenants.  ITie  ground,  therefore,  must  be,  that  the  pre- 
sent covenants  are  a  fraud  on  the  power,  by  lessenine  the 
value  of  the  reservation,  hut,  on  considering  them  fully,  it 
appears,  tliat  what  is  thrown  on  the  landlord  is  compensated 
by  what  is  paid  by  the  tenant.  She  is  to  pay  half  the  land-tax. 
As  to  the  church-dues,  the  covenant  seems  to  be  collateral, 
and  not  to  go  with  the  land,  nor  to  bind  the  remainder-man  ; 
resembling  a  covenant  for  quiet  enjoyment  But,  if  it  did  go 
with  the  land,  there  b  no  pretence  of  fraud  on  the  powen 
The  cf  30  is  bondjide  reserved  as  an  encreased  rent.  What  is 
stipulated  with  regard  to  tithes  is  of  no  consequence,  since 
none  are  payable.  Upon  the  whole,  we  are  all  of  opinion, 
that  there  is  no  ground  for  a  new  trial. 

The  rule  discharged. 

[c2^]  That  was  undoubtedly  the     words  of  the  settlement,  preceding  the 
case,  though,  to  avoid  prolixity,  I  did     power, 
not,  in  stating  the  case,  set  forth  the 


[f  4]  Semb,   that  this  is  a  better     Bagot  v.  Oughtotty  sec  Doe  v.  Calvert ^ 
ground  than  the  intent  argued  upon    supra,  cit, 
before  as  distinguishing  this  case  from 
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Bernardi  against  Motteux.  Saturday. 

°  27lh  Jan. 

TNSURANCE  of  freight  and  goods,  upon  the  ship  the  On  an  action  oa 
-*•  JanCy  (or  Joanna),  at  and  from  Venice  to  London,  "  war-  *  p°^'^  °^  *'^- 
*^  ranted  neutral  ship  and  neutral  property  ^    The  cause  was  demn^onby  »* 
tried  before  Lord  Mansfield;  at  Guildhall,  at  the  Sittings  foreiirn  court  of 
after  last  Trinity  Term,  when  a  verdict  was  found  for  the  co^'iTsive'cv^- 
plaintiff,  subject  to  the  opinion  of  the  court,  on  a  case,  which  dene©  that  the 
.taj^  as  follows :  'uZZ^:l.,i, 

That  the  defendant  underwrote  the  policy ;  that  the  ship  «ppcar  that  the 
was  taken  by  a  French  frigate,  called  La  Magicienne,  as  she  went  u'^n  uSt 
was  sailing  from  Venice  on  her  voyage  to  London ;  that  the  ground  [F IJ. 
plaintiff  offered  to  give  evidence,  on  the  trial,  that  the  pro- 
perty of  the  ship  and  the  property  of  the  cargo  were  neutral, 
and  that  the  papers  belonging  to  the  shipye//  overboard  by  ac" 
cident,  after  she  was  brought  to,  by  the  French  frigate  ;  but 
the  defendant  objected  to  such  evidence  being  received,  and 
produced,  as  the  ground  of  his  objection,  the  sentence  of  the 
condemnation  of  the  ship  in  the  French  Admiralty  Court^ 
which  was  read,  and  is  as  follows : 
''  Almeria.     1  Louis  Jean  Marie  De  Bourbon,  Duke 
''  The  Joanna.  5   -D^  Penthievre,  Admiral  of  France. — 
''  Seen  by  us,  The  Proces  Verbal  made  on  board  the  snow 
''  Joanna,  taken  by  the  king's  frigate  La  Magicienne,  com-      £  576  1 
"  manded  by  Mr.  De  Boades,  dated  the  2d  of  December  last. 
"  Signed,  Saint  Owey  steward,  Bouret,  Dominico  Zane. — 
"  Seen  by  the  captain  commander.     Signed  Boades : — Pun- 
''  porting,  that,  the  said  2d  of  December  last,  at  five  o'clock 


^'in 


[f  1]  See  Baring  v.  Clagetty  3  B,Sf  P^  conclusive  evidence  against  a  warranty 
SOI,  where  the  adjudication  was  sim-  of  neutrality.  See  the  judgment  given 
ply,  that  the  ship  had  been  duly  and  by  Lord  Alvanley^  in  which  the  prind- 
justly  captured  ;  and  a  principal  pies  and  authorities  arc  fully  detailed, 
ground  stated  for  it»  that  the  papers  See  also  the  great  case  of  IsOthian  v. 
had  been  thrown  into  the  sea;  yet,  Henderson,  3  B.  Sf  P.  A99y^n  the  house 
from  other  parts  of  the  sentence,  and  of  lords ;  where  «ill  the  judges  concur- 
chiefly  from  the  title,"  Condemnation  of  red  in  holding  that  a  foreign  sentence 
*•  the  £«^/wA  ship  M.V."  it  was  collect-  adjudging  a  ship,  for  whatever  cause, 
ed  that  the  ground  of  the  adjudication  to  be  enemies  property,  was  conclu- 
was,  the  ship  being  enemy's  property,  sive  against  its  neutrality :  and  this 
and  not  the  infringement  of  some  po-  case  was  referred  to  as  a  leading  au- 
sitive  regulations  of  the  foreign  coun-  tbority. 
(ry,  ^nd  the  court  held  such  sentence 
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'  in  the  evening,  his  said  majesty's  frigate  La  Magicietme, 
^  commanded  by  the  said  captain  De  Boadesy  being  ten 
'  leagues  east  of  Cap  des  MoulinSy  having  discovered  a  snow 
'  steering  south  south-west,  the  wind  south-west,  and  having 

*  come  up  with  her,  and  stopt  her,  under  Fenetmn  colours^ 

*  after  an  hour's  chace,  the  said  Mr.  De  Boades  ordered  the 

*  captain  to  bring  on  board  his  muster-roll,  passport,  and 
'  bills  of  loading ;  with  which  order  the  captain  did  not  rea- 
'  dily  comply,  under  a  pretence  that  the  sea  was  rough,  and 

*  that  his  long  boat  was  leaky ;  but,  being  at  last  obliged  to 
'  comply,  upon  threats  being  made  of  firing  on  him,  and  bc- 
^  ing  come  on  board,  he  declared,  that^  in  getting  up  the 
'  ship^6  side,  the  box  containing  his  muster-roily  his  patents 

"  and  passport,  had  fallen  from  his  pocicet  iiUo  the  sea,  and 
^  only  shewed  his  bills  of  Ipading,  by  whiA  they  found  the 
*^  9aid  snow  the  Joanna^  of  14  men,  including  ojfhcersi  <mh»- 
*'  o^anded  by  Dominico  Zan^,  of  Venice,  mdkdfrwn  Venice 
*^  the  25th  of  September,  voiih  a  cargo  of  12  bales  of  silk, 
**  Axytd,  raiflios,  oil,  cream  of  tartar,  potash,  and  other  effects 
'^  mentioned  in  the  bills  of  loading  by  him  exhibited,  for  the 
**  accQunt  cf  sundrx^  persons  in  renicey  consigned  to  sundry 
^  merchants  in  London^  whither  he  was  bQUjid.  These  gooas 
"  goi^^  into  an  enemas  country,  and  the  lasa  of  his  papers 
*'  whicfi  had  fallen  vito  the  sea,  raising  suspicions^  the  said 
'*  8R0W  had  been  stopt,  and  carried  by  his  said  majesty's  frigate 
'*  ia  Magicienne,  to  Almeria,  where  she  had  been  put  into 
^'  the  hands  of  the  consul,  after  the  said  Saint  Owey,  lieute- 
^  nant  acting  as  steward,  and  the  said  Bouret,  ensign  on  board 
the  said  frigate,  had  put  their  seal  on  the  said  snow,  where 
they  found  no  papers,  and  taken  on  board  the  said  ship  ten 
*'  of  the  said  snow's  crew,  which  were  replaced  by  six  men 
*'  from  on  board  La  Magicienne,  and  three  from  the  Atalante^ 
^  with  a  coasting  pilot,  who  have  brought  the  said  snow  into 
the  port  of  Almeria.  The  premises  considered — We,  by 
virtue  of  the  power  delegated  to  us  as  aforesaid,  have  de- 
^  dared,  and  declare,  as  good  prize,  the  ship  the  Joanna, 
^  her  tackle,  and  apparel,  together  witli  tlie  goods  of  her 
^  c&igo,  wad  do  adjure  them  to  the  captors,  that^  in  conse- 
^  qQeooe  of  diss  decree,  the  whole  be  sold,  (if  not  already 
^  dane,)  io  the  nsiisd  BQanoer,  and  the  produce  divided  ac- 
^  cotcGe^  to  the  desire  and  ordinance  of  the  king,  made  the 
^  £8tfa  of  Marti,  ITIS.  We  order,  by  thiese  presents,  the 
^  Vioe-Coiisal  of  Trance  at  Almeria,  to  look  to  the  execution 
^  ciTlfiB  oor  oidinaiice,  and  thereby  authorise  and  command 
^  the  fiist  tipgtafi  or  scfje^mt  to  proceed  in  all  forms  requisite 
^  tlieielo..*IXiK  at  Faris^  the  X^Oiui  January,  1779* 

"  Rigot/* 
Tbe  qnestkiii  slitod  for  tfae  opiaioo  of  the  court  was,— * 
Whether  the  said  sentcsoe  was  not  conclusive  evidence  against 
the  fdaintiff's  lecoverif.^  m  this  acbon  j    If  the  court  should 
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tbinl^  it  Qot  conclusive^  then  a  verdict  to  be  entered  for  faim. 
If  tfa^y  should  think  it  conclusive^  then  a  nonsuit  to  be  enr 
tered. 

In  the  course  of  the  arguments  on  this  case,  the  third  article 
of  the  regulations  of  the  marine  of  France,  bearing  date  the 
£6tb  of  Jul^f  1 778^  and  also  the  procet  verbal  made  at  the 
time  of  the  capture,  though  not  stated  in  the  case«  nor  given 
in  evidence  at  the  trials  were  so  much  referred  to^  and  seemed 
of  such  weight  to  the  court,  that  it  will  be  necessary  to  insert 
them  in  thi$  place. 

AnEET,  For  the  Regulation  of  the  Marine^  8fc.  26th 
Jufyy  1778. — Art.  3.  "All  vessels  taken,  of  what  nation 
^  soever,  either  neutral,  or  allied,  from  which  it  is  known  that 
<f  any  papers  have  been  thrown  into  the  sea,  suppressed^  or 
**  abstracted^  sh^fr  be  declared  good  prize,  together  with  their 
*^  cargoes,  upon  the  mere  proof  that  some  papers  have  been 
'^  thrown  into  the  sea,  without  any  necessity  of  examining  what 
*^  those  papers  were,  by  whom  they  were  thrown,  and  even 
*^  though  a  sufficient  quantity  should  remain  on  hoard  to 
^*' justify  that  tlie  ship  and  its  cargo  belonged  to  frieqds  or 
«  allies." 

"  Proces  Verbal  of  the  Venetian  snow  the  Joanna^ 
Captain  J)ominico  Zane,  stopt  by  the  frigate  La  Mcfgi" 
cienne,  the  year  1778,  the  second  of  the  month  of  Decemr 
**  ber, — At  five  o  clock  in  the  evening,  the  king's  frigate  fjg, 
*^  Magicienne,  commanded  by  Mr.  De  Boades,  being  tea 
leagues  to  the  eastward  of  Cap  de  Moulins,  having  disco-, 
vered  g  snow  making  her  way  to  the  south-west,  th^  wind 
**  at  east,  and  having  joined  him,  detained  him  under  Ven^tia^ 
**  colours,  after  an  hour's  chace.  Tlie  said  Mr.  De  BoQdes 
gave  orders  to  the  captain  to  bring  the  list  of  his  ship's  com- 
pany, passport,  and  bills  of  loading,  onboard;  with  which 
'^  the  captain  did  not  willingly  comply,  under  pretence  that 
the  sea  was  very  rough,  and  that  his  boat  was  staved;  but 
at  last  he  came,  upon  threats  being  made  to  fire  on  him^  and 
being  arrived  on  board,  he  declared,  that,  in  getting  up  th« 
frigate's  side,  the  box  in  which  was  contained  the  list  of  hi^ 
'^  ship's  company,  his  patents^  and  passport,  bad  fallen  from 
'^  his  pocket  into  the  sea.  £Ie  could  only  shew  his  bills  of 
'^  loading,  by  which  it  appeared,  tliat  the  said  snow  named 
*^  the  Joanna f  of  14  men,  officers  included,  commanded  by 
**  Dominico  Zani,  of  Venice,  sailed  the  ^jlh  of  September^ 
'^  loaden  with  12  bales  of  silk,  dryed  raisins,  cream  of  tartar, 
"  potashes,  and  other  merchandize,  (as  expressed  in  the  bills 
*'  of  loading  delivered  up,  and  which  have  been  put  up  in  a 
'*  packet  sealed  with  the  king's  ^rms,)  for  account  of  sundry 
persons  of  ("enicc,  for  the  address  of  sundry  merchants  of 
London,  where  he  was  to  deliver  his  cargo.  Going  into 
'^  an  enemy's  country,  and  the  loss  of  his  papers  by  fa^ing 
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1781.       ''into  the  sea,  raising  suspicions,  Mr.  De  Boades  thought 

^..^^^.^j       '*  proper  lo  stop  him,  in  consequence  of  the  third  article  of 

Bernardi    *'  ^^^  regulations  of  the  ^iQth  of  July y  1778,  concerning  the 

against        "  navigation  of  neutral  ships,  and  to  carry  him  to  Almeriuy 

MoTTEUx.    "  to  be  left  under  the  care  of  the  consul,  and  to  be  detained 

'  *'  until  the  court  of  France  has  decided  the  affair. — In  conse- 

*'  quence  of  his  orders,  we,  the  lieutenant  of  the  ship,  charged 

'*  with  the  accounts,  And  the  ensign  of  the  ship,  named  for 

*'  the  purpose,  have  gone  on  board  the  snow,  where  we  found 

*^  no  papers,  and  caused   the  door  of  the  cabin,  and   the 

'^  hatches,  to  be  shut,  to  which  we  have  set  our  seal,  that  no 

*^  goods  may  be  disposed  of.    We  have  likewise  ordered  ten 

*'  men  of  the  crew  on  our  board,  whom  we  have  replaced  by 

''  six  of  our  own  men,  and  three  from  the  Jtalante^  with  the 

**  named  Joseph  Nicholas  Thurley^  coasting  pilot,  to  conduct 

^  her,  and  secure  her  navigation,  with  express  orders,  not  to 

^'  make  any  insult  or  misdemeanor  in  the  said  snow,  under 

**  pain  of  corporal    punishment.     Done    on    board.     Said 

*'  Senante" 

It  was  admitted,  at  the  bar,  that  the  sentence  had  been  ap- 
pealed from,  and  affirmed,  but  nothing  new,  or  special,  ap- 
peared in  the  proceedings  on  the  appeal. 

The  case  was  twice  argued ;  first,  in  Michaelmas  Term,  on 
Tuesday,  the  21st  of  November y  by  Woody  for  the  plaintiff, 
[  ^79  ]      *nd  Baldwin y  for  the  defendant ;  and  again,  on  Friday y  the 
26th  oi  January y  by  Dunningy  for  the  plaintiff,  (who  read  tlie 
proces  verbal,  and  stated,  that  it  had  not  come  from  the  par- 
*  ties,  but  had  been  transmitted  from  the  French  court  of  ad- 

miralty, along  with  the  sentence  and  other  proceedings,)  and 
by  Lee,  for  the  defendant. 

After  this  second  argument.  Lord  Mansfield  directed 
the  cause  to  stand  over,  till  there  should  be  an  opportunity  to 
apply  to  the  defendant,  for  his  consent,  that  the  above  arret, 
and  the  proces  verbal,  should  be  added  to  the  case. 

This  day,  the  defendant's  counsel  informed  the  court,  that 
their  client  would  not  consent  that  the  proces  verbal  should  be 
considered  as  part  of  the  case. 

Tlie  arguments  on  the  part  of  the  plaintiff  were,  in  effect,  as 
follows: — The  sentence  of  the  French  court  of  admiralty 
can  only  be  conclasire  on  the  point  directly  decided.  If  this 
sentence  had  expressly  proceeded  on  the  ground  of  the  pro- 
perty not  beii^  neutral,  the  pla&ntiff  would  be  bound  by  it ; 
bat  it  does  not  appear  from  the  sentence,  that  the  ship  and 
cargo  were  condemned  as  enemy's  property .  On  the  contrary, 
it  manifestly  went  oa  the  papers  faavn^  been  wilfully  thronon 
into  the  sea.  This  b  a  ground  of  condemnation  by  the  law  of 
nations,  although  the  pn^rty  should  be  neutral ;  and  by  the 
arret  of  July,  1778,  the  French  have  gone  so  far  as  to  sub- 
ject the  diip  and  cargo  to  be  condemned,  if  any  part  of  the 

papers 
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papers  have  been  thrown  into  the  sea,  suppressed,  or  ab-       1781. 
stiuctedy  even  although  sufficient  should  remain  to  prove  that      ^_-g->_j 
they  were  neutral.     The  truth  in  this  case  is,  that  the  papers   Berxardi 
fell  overboard  by  accident,  but,  supposing  them  to  have  been       against 
M'il fully  thrown  into  the  sea,  that  was  not  a  breach  of  the  war-    Motteux. 
ranty.     Such  an  act  would  be  fraud,  misconduct,  or  barretry, 
in  the  master,  and  is,  therefore,  one  of  the  risks  expressly 
insured  against.     The  sentence  does  not  state  that  the  court 
suspected  the  property  not  to  be  neutral ;  the  suspicions  men- 
tioned in  it  are  recited  from  Hie  prods  verbal,  and  are  those  of 
the  captain  of  the  frigate  who  made  the  capture.     Indepen- 
dent of  any  such  suspicions,  there  was  a  much  better  ground 
of  condemnation,  namely,  the  arrity  and  it  will  be  impossible 
to  contend,  that  a  condemnation  under  that  arrit  shall  operate 
as  conclusive  evidence  against  the  plaintiff  of  the  property  not 
having  been  neutral.     One  of  the  causes  of  suspicion  was, 
that  the  goods  were  going  into  an  enemy's  country ;  but  the 
merchants  in  London,  to  whom  they  were  consigned,  may 
have  been  merely  factors,  and  it  appears  from  the  sentence,      [  5S0  ] 
that  the  consignors  were  Venetians.     The  ground  of  the  sen- 
tence is  at  least  ambiguous  on  the  face  of  it,  which  is  reason 
sufficient,  why  it  should  not  conclude  the  plaintiff,  who  was 
ready,  at  the  trial,  with  evidence  to  shew,  that  the  property 
was  neutral,  and  that  the  papers  fell  into  the  sea  by  accident. 
The  sentence  was  founded  on  the proces  veibal.    Therefore, 
though  only  part  of  it  is  there  recited,  the  whole  ought  to  have 
been  read  at  the  trial,  as  a  necessary  part  of  the  proceedings, 
and  it  should  now  be  considered  as  part  of  the  case.     Thus,  a 
decree  in  Chancery,  which  only  recites  so  much  of  the  pro- 
ceedings as  are  thought  necessary  to  be  set  forth  to  introduce 
the  decretal  part,  cannot  be  read  in  evidence  without  the  bill 
and  answer,  because  ambiguities  may  be  thereby  explained^ 
and  omissions  supplied  [1].     If  the  procis  verbal  is  taken  as 
part  of  the  case,  it  will  shew,  clearly,  that  the  ground  of  the" 
condemnation  was  the  arrit. 

For  the  defendant,  it  was  contended,  that,  taking  the  whole 
sentence  together,  the  condemnation  appeared,  clearly,  to 
have  been  made  on  suspicions  that  the  property  belonged  to 
Ae  enemy.  Tlie  words  of  the  sentence  are,  "  The  premises 
"  considered^  What  premises,  but  all  the  circumstances  be- 
fore stated  as  the  cause  of  the  suspicions  ?  If  it  had  proceeded 
on  the  arrit,  there  would  have  been  no  occasion  to  say  any 
thing  of  the  suspicions.  It  would  have  been  sufficient,  barely 
to  refer  to  the  arrit  itself,  after  stating  as  a  fact,  that  some  of 
the  papers  had  been  thrown  into  the  sea.  It  is  true,  the  sen- 
tence 

[l]  By  this  argument,  and  indeed     turc  of  a  libel  on  which  the  spit  had 
throughout,    tlic    plaintiff's    counsel     proceeded, 
treated  the  procis  verbal  as  in  the  na- 
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tence  does  not^  in  mtf«l%  declare  the  ship  and  cargo  to  haVc 
been  condemned,  as  enemy's  properfy;  but  it  i^  not  the  prac- 
tice to  do  sOy  and  it  amounts  to  the  same  effect,  if  that  ap- 
pears, from  necessary  inference,  to  have  been  the  grotMidof 
the  condemnation.  The  usual  cause  of  condemnation/  in  M 
countries,  is,  that  the  brofierty  belonged  to  an  etiemy,  and, 
therefore,  V?hen  there  has  been  another  ground,  it  should  be 
set  forth.  Now,  in  this  sentence,  the  court  does  not  even 
say,  that  they  suspected,  or  believed,  the  papers  to  have  been 
thrown  into  the  sea.  If  they  had  said  so,  such  an  act  is,  in 
all  cases,  evidence  of  enemy's  property,  and  they  ought  to  be 
considered  as  having  proceeded  upon  it  as  evidence  only,  and 
to  have  condemned  the  ship  and  goods,  under  the  general  law 
of  nations,  not  undef  a  local  ordinance  not  referred  to  in  the 


After  the  first  urfpsma^  ln/td  Maksfielh  said, — ^The 
first  principles  are  clear,  and  admitted.  All  dte  wo?kl  itte 
parties  to  a  sentence  of  a  court  of  admiralty.  Here,  there  is 
a  monition  published  at  the  Exchange,  and,  in  other  countries, 
at  some  place  of  general  resort,  and  any  person  interested  may 
come  in  [f  2],  and  appeal,  at  any  time,  if  there  has  been  no 
laches.  If  there  has,  the  time  of  appeal  is  limited.  But  the 
sentence,  as  to  that  which  is  within  it,  is  conclusive  against 
all  persons,  unless  reversed  by  the  regular  court  of  appeal  [^^]. 
It  cannot  be  controverted,  collaterally,  in  a  civil  suit.  The 
difficulty  here  is,  what  the  ground  was,  on  which  the  French 
court  of  admiralty  went;  whether  the  ground  of  enemy's 
property,  or  that  of  the  papers  having  been  thrown  overboard. 
By  the  maritime  law  of  all  countries,  throwing  papers  over- 
board is  considered  as  a  strong  presumption  of  enemy's  pro- 
perty, and  upon  that  principle  the  arrit  of  1778  is  founded. 
But,  in  all  my  experience  in  England,  I  have  never  known  a 
condemnation  on  that  circumstance  only.  It  is  made  use  of 
as  a  strong  ground  of  suspicion.  The  arr^t  is  very  rigid.  It 
is  difficult  to  Hnd  out  what  the  ground  of  this  sentence  was.  I 
incline  to  think,  the  court  vtent  upon  the  ground  of  enemy's 
property,  and  considered  the  want  of  the  papers  as  a  stroAg 
presumption  of  diat  fact ;  but  they  did  not  examine  the  cap- 
tain upon  interrogatories,  as  to  the  contents  of  the  papers ; 
and  upon  the  whole,  enough  does  not  appear  on  this  obscure 
sentence,  to  ascertain  precisely  upon  what  it  was  founded,  and 

some 

[<iy^]  Vide  sttpra,  Walker  v.  Witter,  6.  n,  [<0^  1]. 


[.f2]  Lord  Eldon,  in  Lothian  v. 
Henderson,  Z  B,  Sr  P.  545,  questions 
the  accuracy  of  this  statement,  though 
be  concurs  in  the  law  deduced  from 


it,  viz.  the  admissibility  of  such  evi- 
dencc  as  between  assured  and  under- 
writers, as  established  in  this  and  sub- 
sequent cases. 
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sdtne  other  method  ought  to  be  t^lken  to  inqtiir^  what  the 
ground  of  it  was.  As  to  whatever  it  meant  to  decide,  n^e  thUst 
take  it  as  conclusive. 

WiLLES,  and  AsHHURST,  Justic^j  coDculred  ^ith  his 
Lordship. 

BuLLER,  Justice,  said,  thstt,  to  be  sure,  the  sentence  w£is 
obscure,  but,  taking  it  altogether,  he  did  not  thmk  there  W^ 
mtich  difficulty  in  discovering  the  grounds  of  it.  The  tWo  cir- 
cumstances of  the  cargo  being  consigned  to  thi3  enemy,  add 
the  fdllin^  of  the  papers  into  tne  sea,  are  stated  as  the  gfoundd 
of  suspicion.  The  latter  citcunistance, — papets  fdlUfig  into 
the  sea, — could  not  be  a  ground  of  tondettination.  Thfc  otJier 
could  raise  no  other  suspicion,  Mr  a  presutnptldn  of  any  thitig 
else,  bat  the  property  being  enetiiy's  property.  It  follows, 
therefore,  that  the  condemnation  Went  upon  that  ground.  If 
it  had  gone  upon  a  rvifful  throwing  papers  overboard,  that 
would  have  been  stated,  substantively,  sl»  the  groatid.  Itithe 
first  place,  lay  the  arrk  out  of  the  case ;  and  then  wilful 
throwing  papers  overboard,  19  only  presumptive  evidence  of 
etiemy's  property.  Then,  take  the  arret;  still,  wilful 
throwitig  overboard  might  have  been  used  as  evidence  of  ene- 
■^s  property,  or  it  might  have  been  a  substantive  ground 
imder  the  arret:  here  it  is  not  stated  as  a  substantive 
ground. 

On  the  second  argument.  Lord  Mansfield  said,  that,  if 
the  proces  verbal  should  be  agreed  to  be  made  part  of  the 
cakse,  it  would  clearly  explain  the  ambiguity  of  the  sentence, 
as  it  set  forth  the  ground  for  taking  the  ship  to  have  been  the 
dtret  of  Juli/,  1778.  Without  the  proces  verbal,  the  sen* 
tifttice,  he  said,  was  equivocal ;  it  took  all  in ;  and  it  was  dif- 
ficult to  say,  what  it  went  on.  If  the  papers  produced  to  the 
captor  were  fair,  the  property  was  neutral.  But,  the procts 
verbal  put  the  ground  of  the  sentence  out  of  all  doubt. 

VViLLEs,  and  Asiihurst,  Justices,  of  the  same  opinion. 
BuLLER,  Justice,  also  declared,  that  he  thought  the  proces 
Verbal  must  be  taken  as  part  of  the  proceedings,  and,  as  that 
^pressly  referred  to  the  arret  as  the  ground  of  the  capture, 
aiid  the  sentence  was  consistent  with  it,  the  sentence  must  be 
taken  to  have  been  founded  on  the  arret.  But  he  adhered  to 
his  former  opinion,  on  the  case  as  stated  rdthout  the  proces 
verbal,  namely,  that  the  interpretation  of  the  sentence,  taken 
by  itself,  must  be,  that  the  condemnation  went  on  the  ground 
of  enemy's  property,  and  was,  therefore,  conclusive  against 
the  piaintiiF. 

Lord  Mansfield  then  said,  if  the  defendant  would  riot 
consent  that  the  prods  verbal  sho»ild  be  made  part  of  the  case, 
there  must  be  a  new  trial.  Upon  this,  Lyuuning  observed, 
that  it  would  be  hard  upon  the  plitintitf  now  to  grant  a  new 
trials  for  that  his  witnesses  were  gone  to  Venice,  and  the 

terms 


581 


ilrsi. 


BERNAltfir 

against 

MoTT£VX; 


[582  3 


582  CASES  IN  HILARY  TERM 

1 7  8 1  •      ^cnns  on  ^faich  the  case  was  reserved  for  the  opinion  of  the 

^^^^^*       court  were,  that,  if  the  sentence  should  be  thought  not  to  b« 
Bkrnardi    conclusive,  a  verdict  should  be  entered  for  the  plaintiff. 

against  x  '^^  refusal  of  the  defendant  was  signified^  this  day,  by 
MoTTEux.  ^^^i  ^^^^  assigned  as  the  reason  for  it,  that  the  proces  verbal 
was  not  a  proceeding  in  the  French  court  of  admiralty,  but 
merely  an  account  of  what  passed  on  the  capture,  reduced 
into  writing,  at  the  time.  He  observed,  that,  in  the  sentence, 
all  the  proces  verbal,  except  the  concluding  part,  which  refers 
to  the  arrit  of  July,  1778,  was  recited,  and  he  thought  this 
afforded  a  strong  argument  for  inferring,  that  the  court  had 
purposely  omitted  that  part  of  it,  to  shew  that  they  did  not 
condemn  the  ship  on  the  ground  of  the  arret. 

Lord  Mansfield  disapproved  much  of  the  defendant's 
refusal,  but  he  said  he  thought  the  justice  of  the  case  might 

[  583  ]  still  be  got  at,  on  the  ground  of  the  ambiguity  of  the  sentence, 
which  did  not  mention  a  word  about  the  property  being  e//e- 
m^s  property ;  that  it  was  clear  the  French  admiralty  meant  to 
proceed  on  the  ground  of  fArorr///g  the  papers  overboard;  and 
he  agreed  with  the  counsel  for  the  plamtiff,  that  the  proces 
verbal  ought  to  be  considered  as  part  of  the  proceedings,  and 
that  the  sentence  ought  not  to  have  been  read  without  it. 

BuLLER,  Justice,  thought,  there  was  weight  in  what  had 
been  observed  by  Lee,  on  tlie  reason  of  omitting  the  con- 
cluding part  of  the  proces  verbal,  in  the  sentence.  Indeed  it 
was  not  clear  that  what  was  now  offered  to  be  produced,  was 
the  same  proces  verbal  which  the  sentence  recites,  and,  if  it 
could  be  supposed  that  the  captain  had  made  another,  omitting 
the  reference  to  the  arret  as  the  ground  of  capture,  that  could 
only  be  accounted  for,  by  his  having  found  that  the  capture 
could  not  be  supported  on  that  ground. 

WiLLES,  Justice,  thought  it  most  manifest,  that  ihe  proces 
verbal  made  at  the  time  of  the  capture,  was  that  on  which  the 
sentence  proceeded.  The  sentence  began  with  mention'mg  it, 
and  recited  it  exactly,  as  to  date,  and  every  thing  else,  as  far 
as  it  went.  The  word  *^  purporting*'  did  not  require  a  recital 
of  the  whole,  and  it  was  not  necessary  for  the  admiralty  court 
to  set  forth  the  captain*s  reasons  for  detaining  the  ship.  He 
had  all  along  been  of  opinion  that  the  sentence  was  so  ambi- 
guous, that  it  did  not  appear  that  the  cause  of  condemnation 
was,  that  the  property  wa.s  not  neutral,  and,  therefore,  had 
thought  evidence  necessary  to  explain  it. 

AsHHURST,  Justice,  concurred,  as  to  the  ambiguity  of 
the  sentence,  and  that  it  was,  tlierefore,  not  conclusive  ; 
and,  on  that  ground.  Lord  Mansfield,  and  Willes,  and 
Ash  HURST,  Justices,  declared  their  opinion  that  the  postea 
ought  to  be  delivered  to  the  plaintiff ;  Lee  still  urging  the 
danger  of  opening  the  sentences  of  foreign  courts  of  admiralty^ 
^'hich  are  usually  informal,  and  expressing  his  apprehensions, 

that 
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diat  the  consequence  of  this  determination  Mrould  be,  Aal;  in,  1 7  8 1  • 

all  cases  of  this  sort,  there  would  be  controversies  about^e  v^s/^^^ 

ground  of  die  foreign  sentence.     On  this.  Lord  MansfibId  Eernilrdi  * 

8aid[F  3],  that  this  supposed  inconvenience  would  beentir^y-  against 

obviated,  if  the  foreign  courts  would  say,  in  their  sentences,  Mottux. 
**  candanned  as  enemj/s  property.'* 

The  postea  to  be  delivered  to  the  plaintifF[f  117].  . 

[t  1 17]  Vide  Mayne  v.  Walter,  B.  lucci  v.  Woodmast,  B.  it.  H.  24  Geo.  3. 
R,  E.  22  Geo,  3.  [f  4],  Barzillay  \.  Salucciv.Johnson,B,R,H.25Geo.3, 
Lenes,  B.  R.  T.  22  Geo.  3.  [f  4],  5«- 


[  584  1 

GooDTiTLE  against  North  and  Others.  '^i^^^l' 

ACTION  of  trespass  for  mesne  profits,  agajnst  several  de^  Bankruptcy  is 
fendants  :  Plea  by  two  of  them,  (husband  and  wife,)  that  °°  l^^l^^'  ^"^ 
the  husband  became  a  bankrupt  after  the  caus^  of  action  ac-  trespass  for 
crued:  General  Demurrer.  me*  vtf  profits. 

Davenport,  in  support  of  the  demurrer,  contended,  that 
the  statute  of  5  Geo.  2.  c.  30.  which  gives  this  plea,  only 
speaks  of  debts  due  before  the  bankruptcy,  and  an  injury  by 
entering  the  plaintiff's  close  cannot  constitute  a  debt.  A 
party  Cannot  in  any  case  of  a  tort  liquidate  his  own  demand 
for  damages,  and  swear  to  it  before  the  commissioners.  It 
can  only  be  ascertained  by  the  intervention  of  a  jury.  The 
rent  is  not  a  sure  criterion.  He  had  known,  he  said,  more 
than  five  years'  rent  given  by  a  verdict,  for  only  one  year's 
possession.  No  debt,  therefore,  could  have  been  proved, 
for  this  cause  of  action,  under  the  commission,  and  therefore 
the  bankruptcy  was  no  bar; 

Baldzpin,  for  the  defendants,  admitted,  that  bankruptcy 
is  no  bar  to  demands  for  torts  in  general.  But,  here,  he  said, 
though  the^brm  of  the  action  was  trespass,  yet  the  demand,* 
in  tubitance,  was  for  a  debt,  viz.  the  annual  value  of  the  land, 
and  might  have  been  the  subject  of  an  action  for  use  and  oc- 
cupation, in  bar  to  which  he  insisted  that  the  bankruptcy  was 
most  clearly  pleadable. 

Davenport^ 


[f  3]   Quoted   by  LawrencCy  J.  in  tcnces. 
Ijjthian  v.  Henderson^  supra,   cit.  as         [f  4]   These  two  cases  are  reported 

containing  the  principle  of  the  abso-  in  Marshall,  on  Insurance,  397-8. 
lute   conclusiveness  of   foreign    sen- 

Vol,  n.  N 
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1781.  Davmportf  in  reply,  seemed  to  agree,  that,  to  an  action 

._^^^       for  use  and  occupation,  bankruptcy  may  be  pleaded ;  and  he 

Gdovtitu    ^^^  ^^^  '^^  ^  ^^^^  argued  some  time  ago  in  diis  court, 

asainst        ^^  ^^  ^^^^  decided,  that  a  party  who  goes  for  mesne  profits 

North*       ^^^^  *  judgment  in  ejectment,  may  wave  the  trespass,  and 

bring  an  action  on  the  case  for  use  and  occupation.     But 

be  contended,  duit  when  he  does  not  wave  it,  the  amount 

of  his  demand,   or  what  a  jury  might  think  him  entitled 

to,  10  uncertain;  many  things  may  increase  the  amount  of 

the  damages,  as  particular  circumstances  of  inconvenience 

to  the  plaintiff  from  having  been  kept  out  of  possession^ 

Lord  Mansfield, — The  form  of  the  action  is  decisive. 
The  plaindff  goes  for  the  whole  damages  occasioned  by  the 
tort,  and  when  dami^es  are  uncertain,  they  cannot  be  proved 
under  a  commission  of  bankruptcy  [<^  1]. 
[535  ]  WiLtfis,  Justice,  of  the  same  opinion. 

Ash  HURST,  Justice, — ^The  plaintiff  goes  for  a  compensa* 
don  in  damages,  the  amount  of  which  is  uncertain,  and  can* 
not  be  sworn  to  before  the  commissioners,  but  must  be  as- 
certained by  a  jury  upon  all  the  circumstances. 

BuLLER,  Justice, — ^The  damages  here  are  as  uncertain  as 
in  an  action  of  assault. 

Juc%ment  for  die  plamtiff  [f  1 18]  [<a>  2]. 

[<tl>  1]  But  if  the  demand  is  such,  [t  118]  Vide  Johnson  v.  Spiller,  B. 

that  the  amount  can  be  liquidated  and  it  H.  24  Geo.  3.  Mupra^  p.  167,  col.  2. 

ascertained)  without  the  intervention  Note  [f  55]  [f]. 

of  a  jury,  it  is  a  debt  that  may  be  [<S^  2]    Vide,     also,    Gulliver   v. 

proved.     Utterson  v.  Vernon,  B.  jR,  Drinkicater,    B,  R,  H*    28  Geo,  3. 

H.  30  Geo.  3.  3  Term  Rep.  539.  2  Term  Rep.  261. 


[p]  And  see  the  second  report  of  Hammond  v.  Toulmin,  7  T.  R.  6l2, 
Utterson  v.  Vermm,  in  4  T.  A.  570.  cited  in  the  notes  to  Johnson  v.  Spiller. 
Parker  v.  Norton,  6  T.  R.  695,  and 
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1781. 

LoRAiNE  against  Thomlinson.  '^\7teb.' 

THIS  was  an  action  tried  before  Lord  Louohbokouoh^  When  ashipb 
at  the  last  assizes  for  the  county  of  Northumberland y  ia  j^'n^^^aVu*^^* 
which  the  plaintiff  declared, — ^Tbat  the  defendant,  in  conside-  rate  of  so  much 
ration  that  the  plaintiff,  at  his  instance  and  request,  had  un-  ^''  ^l""^^' 
derwritten  several  policies  of  assurance  as  to  certain  sums  of  cease  at  th"ei.d 
money  therein  subscribed  against  his  name,  on  the  ships,  mer-  of  t»'o  months, 
chandizes,  and  other   things  therein    respectively  specified,  ncTappo^tion- 
without  receiving  the  full  premiunu  dierein  mentioned,  under-  "*«»*  "v*^  '<=*"f» 
took  and  promised  to  pay  the  plaintiff  so  much  money  as  the  *^  P^^^^^- 
premiimis  therein  mentioned  to  be  paid  to  him  amounted  to, 
with  an  averment  that  they  amounted  to  £40. — "^There  was 
another  count  for  £40  for  money  had  and  received  by  the 
defendant  for  tlie  plaintiff's  use. — ^The  defendant  pleaded  non 
amanpsii,  as  to  all  except  the  sum  of  £3,  upon  which  plea 
issue  was  joined ;  and,  as  to  the  JE3  he  pleaded  a  tender,  and 
paid  that  sum  into  court.     Upon  the  plea  of  tender,  issue  was 
abo  joined. 

The  jury  found  a  verdict  for  the  defendant  upon  the  tender, 
and  for  the  plaintiff  upon  the  other  issue,  for  the  sum  of  «£]5, 
subject  to  the  opinion  of  the  court,  whether  he  was  entitled  to 
recover  that  sum  of  £  15,  or  the  sum  of  «£3  only,  upon  a  case, 
which  stated,  in  effect,  as  fc^ows  : 

The  plaintiff  had  underwritten  £^^  on  a  policy  effected  at 
Newcastle,  (which  wns  set  forth  verbatim  in  the  case,)  whereby 
the  ship  the  Chollerford  was  insured,  against  capture  by  the 
enemy,  for  twelve  months,  in  the  coasting  trade  between  Leith 
and  the  Isle  of  Wight;  beginning  the  13th  of  March,  1119, 
and  ending  die  13th  of  the  same  month,  1780.  In  the  body  [  ^^ff  ] 
of  the  policy,  it  was  stated,  '^  Tliat  the  assurers  confessed 
themselves  paid  the  consideration  due  unto  them  by  the  as- 
sured, at  and  after  the  rate  of  \5s,  per  cent. per  month:**  At 
die  bottom,  opposite  to  the  plamtifi's  subscription,  was 
written,  *^  premium  received  lOlh  March,  1779;"  and,  on 
the  back,Svas  indorsed,  "  Netvcastle,  15th  March,  1779,  Mr. 
"  John  Gaul  Thomlinson,  on  his  ship  the  Chollerford,  hini- 
"  self  master,  for  twelve  months,  in  the  coasting  trade,  at  antl 
'*  between  Leith  and  the  Isle  of  H  ighi,  beginning  the  ISili 
'' of  March,  1779,  and  ending  die  12th  of  March,  1780. 
"  Enemy  only.  At  l5s.  per  cent,  per  montli,  £18."  ITio 
premium  was  not  paid,  though  expressedin  the  policy  to  liave 
been  paid,  it  being  the  usage  in  Newcastle  not  to  pav  the 
premium  at  the  time  of  making  the  insurance,  but  at  various 
times  after  the  policies  are  effected^  aiid^  someUmeS;  not  till 

N  2  twelve 
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1781.       twelve  months  after.     Th&  ship  >vas  lost  in  a  storm,  within 

\^s^,,^^       the  first  two  of  the  twelve  months  for  which  tlie  insurance  was 

LouAiME      made,  and  the  defendant  tendered  to  the  plaintiff  c£3  as  the 

against       premium  for  two  months.     Tlie  case  farther  stated,  that  one 

Thomlin-    Rogersouy  a   broker,  one  of  the  witnesses  for  the  plaintiff^ 

SON.         swore,  that  at  Nexccastley  at  the  time  when  this  insurance  was 

made,  the  rate  oi  premium y  on  the  same  voyage,  and  against 

the  same  risk,  varied  in  proportion  to  the  duration  of  time  for 

which  the  insurance  was  made;  that    the   usual    rate    was 

<£i  lis.  6(i.  per  cent,  per  month,  if  the  insurance  was  for  three 

months;  £\    \s,  per  month,  if  for  six  months;  I85.  per 

month,  if  for  nine;  and  15s.  per  month,  if  for  twelve  months. 

That  the  reason  of  the  difference  was,  that,  when  the  time  was 

long,  the  ship  would  probably  be  in  port  for  a  great  portion 

of  the  time ;  that,  on  similar  policies,  when  the  capture  had 

happened  withm  the  year,  the  whole  premium  had  l)een  paid. 

The  defendant's  witnesses,  on  the  contrary,  swore  to  two  or 

three  instances  like  the  present,  where  there  had  been  an  a[>> 

{>ortionraent  and  abatement  of  premium ;  that,  when  the  po- 
icy  was  meant  to  be  for  a  year,  the  rate  was  usually  com- 
puted by  months,  the  reason  for  which,  they  believed,  wasy 
to  a^ertain  the  proportion  to  be  returned  if  the  risk  should 
cease  before  the  end  of  the  whole  time  insured. 

J.  Scotiy  for  the  plaintiff: — Wood,  for  the  defendant. 

Lord  Mansfield  desired  Wood  to  begin. 

He  contended,  that  this  was  not  one  entire  contract  for  a 
year,  but  an  insurance  from  month  to  month  for  twelve  months. 
Even  on  an  insurance  for  an  entire  voyage,  when  the  assured 
[  587  ]  can  ascertain  the  proportion  of  the  premium  allowed  for  that 
part  of  the  voyage  during  which  the  risk  ceased,  there  must 
be  a  return  to  that  amount.  It  was  so  determined  in  Stevenson 
v.  Snow  {a).  The  court,  there,  laid  it  down,  as  a  principle 
in  cases  of  insurance,  that  **  equity  implies  a  condition  that 
*'  the  insurer  shall  not  receive  a  price  for  running  a  risk,  when 
**  he  in  truth  runs  none."  if  the  policy  had  been  for  a  year, 
or  twelve  months,  and  the  premium  a  gross  sum,  the  court 
could  not  have  apportioned  it,  because  the  risk,  in  one  month, 
might  be  greater  than  in  another ;  but  here  the  parties  have 
apportioned  the  premium.  This  distinguishes  the  present 
case  from  that  of  Tyrie  v.  Fktcher(b)[f  1 19],  where  it  was 
held,  that  there  could  be  no  apportionment,  because  the  in- 
surance was  for  an  entire  year,  and  the  premium  one  gross 
sum.  The  court  decided  that  case  on  the  ground  of  the  con- 
tract being  entire.  In  the  present  case,  the  insurance  was  the 
same  as  if  there  had  been  twelve  policies,  one  for  each  month. 

It 

fa)    B,  R,  M,  2   Geo,  3.  3  Burr,    mon  v.  Woodhridge,    T.    21   Geo,  3. 
123/.  1  Black,  315.  318.  infra,  p.  781. 

CbJ  B.  R.  M.  18  Gee,  3,  Vide  Ber-      '  [f  liy]  Since  reported,  Cowp.  666. 


L0RA1K£ 

agaiost 
Thomlik- 

SOK. 
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It  is  true,  that,  with  regard  to  each  month,  If  the  risk  had  1781« 
ceased  in  the  midst  of  any  of  them,  on  the  principle  ou  which 
Tyrie  v.  Fletcher  was  decided,  the  court  could  not  apportion 
the  premiam  for  different  portions  of  that  month.  The  only 
purpose  the  parties  could  have  for  mentioning  the  monthly 
proportion,  both  in  the  body  of  the  policy,  and  in  the  indorse- 
ment, must  have  been  to  ascertain  'die  sum  to  be  returned  ia 
case  of  a  capture  within  the  year.  IF  it  bad  been  meant  to  be 
an  entire  contract,  tlie  premium  would  have  been  fixed  at  <£l8 
per  annum,  without  any  mention  of  months.  The  usage  of 
the  place,  as  proved  by  the  defendant's  witnesses,  is  acci»rd- 
ing  to  the  construction  for  which  he  contends. 

Lord  Mansfield  told  Scott,  he  had  no  occasion  to ^ve 
himself  any  trouble. 

Lord  Mansfield, — ^This  is  a  mere  question  of  construc- 
tion, on  the  face  of  the  instrument  [f  1],  and,  therefore,  pa- 
role evidence  should  not  have  been  admitted  to  explain  it.  it 
is  an  insurance  for  twelve  months,  for  one  gross  sum  of  <£18. 
They  have  calculated  this  sum  to  be  at  the  rate  of  1 5s,  per 
Tnonth.  But  what  was  to  be  paid  down  ?  Not  155.  for  the 
first  month,  and  so  from  month  to  month ;  but  <£18  at  once.  [  588  ] 
Two  cases  have  been  mentioned.  Stevenson  v.  Snow  was  de- 
cided on  the  ground  of  there  being  two  voyages  [f  2].  ^Wie 
V.  Fletcher  is  directly  in  point  against  the  defendant.  Tnere 
are  two  principles  in  these  cases ;  1 .  If  the  risk  has  never 
begun,  the  vtrhole  premium  is  to  be  returned,  because  there 
was  no  consideration ;  ^2.  When  the  risk  has  begun,  there  never 
shall  be  a  return^  although  the  ship  should  be  taken  in  24 
hours. 

AsHHURsT,  Justice, — ^Tlie  155.  per  movAk  is  only  a  mode 
of  computing  the  gross  sum. 

WiLLES,  and  Buller,  Justices,  of  the  same  opinion. 
The  postea  to  be  delivered  to  the  plaintiflF[f  120]. 

[t  120]  Vide  Meyer  v.  Gregson,  B.     B.  R.  E.  25  Geo.  3.  Long  v.  Allan, 
-R.  E.   24  Geo.  3.  Gale  v.  Machell,     B.  R.  E.  25  Geo.  3.  infra,  790,  in  not. 


[f  l]  Sec  Parr  v.  Anderson,  cit 
supra,  530,  in  not. 

[r  2]  So,  where  the  voyage  was  from 
Hull  to  Bilboa,  warranted  to  depart 
from  England  with  convoy,  and  the 
ship  sailed  to  Portsmouth^  and  from 
thence  with  convoy,  which,  not  being 
4iirect  for  Bilboa^  she  left,  and  was  cap- 


tured ;  the  court  held,  that  there  were, 
in  fact,  two  voyajjos  and  two  ri§ks ; 
and,  the  latter  not  having  commenced, 
the  assured  were  entitled  to  a  return 
of  premium  in- respect  thereof,  to  be 
apportioned  by  the  jury*  Rothwell  v. 
Cooke,  I  B.  4'  P.  172. 
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ThuMday, 
1st  Feb. 


The  Kino  against  Davie  and  seven  Others, 


The  court  will 
sot  grant  an  in- 
formation 
against  the  ma- 
gistrates of  a  bo- 
roagh  for  having 
disfranchised 
persons  intitled 
to  their  freedom, 
although  sworn 
to  have  been 
done  to  serve 
elecdon  pur- 
poses, if  the  de- 
fendants deny 
that  motive,  and 
swear  that  they 
thought  there 
was  a  legal 
ground  tor  the 
disfranchise- 
ment, and  the 
ground  on 
which  the  dis- 
franchisement 
went  has  not 
been  decided. 


/^N  the  first  day  of  last  Michaelmas  Term,  Dunnir^  oIh 
^^  tabled  a  rule  to  shew  cause,  why  an  information  snould 
not  be  filed  against  the  defendants,  for  a  conspiracy  to  elect 
Davie  mayor  of  the  borough  of  Lyme  Regis,  in  an  illegal 
manner,  for  the  purpose  of  making  certain  persons  without 
title,  corporators,  and,  thereby^  to  procme  a  colourable  ma- 
jority in  the  corporation,  and,  by  means  of  this  nuyority,  to 
disfranchise  others,  well  intitled  to  be  corporators,  in  order 
to  obtain  an  undue  influence  in  the  election  of  members  to 
serve  in  parliament  for  the  borough. 

On  making  the  application,  Dunnitig  stated,  from  affidavks^ 
that  the  persons  disfranchised  by  the  defendant  had  been  twice 
before  removed,  and  restored  by  mandamus ;  that  the  last  dis- 
franchisements were  on  the  same  grounds  of  objection,  which 
had  been  over-ruled,  on  argument,  upon  tlie  returns  made  to 
the  mandamuses  to  restore ;  that  the  same  objections  applied 
equally  to  the  titles  of  some  of  the  defeudants  themselves ;  ami 
tnatf  (as  the  persons  roakins  the  affidavits  believed,)  the  der 
fendants  had  acted  in  this  illegal  manner  with  a  view  to  pro*  ' 
cure  a  colourable  majority  of  votes  in  the  election  of  the 
members  for  the  borough. 

On  Wednesdavy  the  31st  of  January,  Bear  croft,  Arden^ 
Laivrence,  and  Erskine,  shewed  cause  against  the  rule ;  and 
produced  affidavits  of  the  defendants,  expressly  denying  the 
corrupt  motives  imputed  to  them,  and  swearing  that  they 
[  589  1  thought  they  had  a  legal  ground  for  the  acts  complained  of^ 
and  that  the  last  disfranchisements  were  expressly  with  a  view 
to  have  the  question  decided,  whether  non-residence  is  a  good 
cause  for  amoving  a  capital  burgess. 

This  day,  the  Attorney-General,  Lee,  Dunning,  and 
Rooke,  were  heard  in  support  of  the  nile. 

Lord  Mansfield, — This  prosecution  is  not  attempted 
with  a  view  to  obtain  any  civil  recompence,  or  to  af^sist  the 
disfranchised  members  of  the  corporation  in  being  restored, 
for  it  is  acknowledged  that  their  party  have  now  obtained  a 
complete  victory  in  the  borough.  The  application  is,  there- 
fore, ad  vindictam,  and  ad  vindictam  only.  There  are  un- 
doubtedly cases  where  the  exercbe  of  a  discretionary  autlio- 
rity,  by  a  magistrate,  with  a  corrupt  motive,  in  order  to  serve 
election  purposes,  will  be  a  ground  for  granting  an  informa- 
tion. If,  for  instance,  licences  are  refused  to  publicans,  as  in 
the  case  from  Corfe-Castle  (a)  ,•  if  a  rat^  is  partially  made, 

and 

»     faj  Rex  V.  Hann,  T.  5  Geo.  3.  3  Burr.   I7l6.    S.  T.  Rex  v.  JViliian^i 
E.  2  Geo.  3.  3  Burr.  1317. 
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and  persons  corruptly  left  out  or  put  on;  if  freemen  without 
title  are  admitted ;  if  electors  are  arrested  coming  to  vote,  Sfc, 
But,  what  is  this  charge  ?  That  persons  have  been  admitted 
who  the  defendants  swear  they  thought  had  a  title,  and  others 
removed  who  they  swear  diey  thought  had  none.  Tq  grant 
an  information  in  this  case  would  imply  an  opinion  that  such  a 
proceeding  is  punishable  as  a  crime.  Now,  there  is  no  ip- 
ftance  even  otan  indictment  for  it.  TWe is  ^reat  tenderness 
in  granting  informations  ip  matters  of  c^^tion.  How  ipapy 
inttances  do  we  recollect  of  mayors  a^tiw  ^s  returning  officer^ 
after  there  has  been  judgment  of  ouster  apiost  tfaeniayor 
under  whom  they  4erived  their  title^  as  at  Wigan,  M^rl(np, 
Oirmarthen,  &c.  i  Yet  no  information  h^^  ever  been  granted 
in  such  a  case.  For  the  civil  injury,  when  a  corporator  1^ 
been  improperly  removed,  there  is  a  specific  remedy  by  a 
mandamus,  and  an  action  for  a  false  return.  Where  a  person, 
not  intitled,  intrudes,  he  may  be  removed  by  an  informatioa 
in  the  nature  of  quo  warranto^  and  fined  for  his  usurpation. 
If  you  would  proceed  criminally,  prefer  an  indictm^t.  That 
is  more  proper  for  a  precedent.  But  how  ia  corruption 
proved?  For  the  amplication,  the  &eZi^ of  corrupt  motives  is 
sworn  to,  but  the  defendants  positively  deny  the  motives  so 
imputed  to  them.  The  former  restorations  did  not  go  upon 
the  merits.  The  question,  whether  non-residence  is  a  cause 
for  disfranchising  a  capital  burgess,  (which  was  the  ground  of 
Ihe  amotions  complained  of,)  has  never  yet  been  tnecL  It  is 
now  clear  that  all  the  capital  burgesses  are  of  die  council,  vet;, 
on  the  returns  to  the  different  mand^unuses,  that  was  dispMJ^, 
and  the  contrary  maintained  on  the  part  of  the  prosecjutors ; 
though  they,  being  possessed  of  the  charter,  knew  it  to  be 
so  [f  12 1].     I  think  the  rule  must  be  discharged. 

WiLLES,  and  AsHHVKST,  Justices,  of  the  same  opinion. 

BuLLER,  Justice, — When  corporations  combine,  and  cor- 
ruptly prostitute  their  office  to  election  purposes,  I  agree  that 
tuch  a  case  is  a  proper  subject  for  an  information.  But  the 
corruption  should  be  made  out.  The  defendants  here  posi- 
tively deny  the  particulars  of  the  charge,  and  the  question  con- 
cerning non-residence  has  never  yet  been  decided.  The  de- 
fendants swear  tliey  believe  it  to  be  a  solid  ground  of  amotion ; 
diat  they  have  used  every  means  to  bring  it  to  a  determination, 
but  hitherto  without  success.  As  that  point  is  yet  undeteiv 
mined,  I  should  think  it  would  be  improper  to  suffer  an  in* 
formation  to  go. 

The  rule  discharged. 

[t  121]  Supra,  p.  182,  note  [19]. 
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5th  Feb. 

♦[  591  ] 

A^ienon  indict- 
ed for  high  trea- 
son is  entitled  to 
a  a)py  of  the  in- 
dictment and 
lists  of  the  wit- 
nesses for  the 
crown,  aund  e£ 
the  juiA'men  who 
are  to  be  return- 
ed on  the  panel, 
ten  days  before 
his  arraignment. 
—It  is  high  trea- 
son to  attempt, 
by  intimidation 
and  violence,  to 
compel  the  re- 
peal of  a  law.— 
The  statute  of 
13  (V.  2.  «/.  1. 
r.  5.  ^  2.  is  not 
repealed  by 
\I^.UM.  sets. 
2.  r.  2.  ^  1.  art. 
5- — A  witness  is 
not  obliged  to 
answer  whether 
he  is  a  Roman 
Catholic. — Co- 
pies of  the  jour- 
nals of  parlia- 
ment are  evi-  - 
dence. 


The  King  against  Lord  George  Gordon. 

A  N  indictment  for  high  treason  having  been  found  against 
-^^  Lord  George  Gordon,  the  Attontey-General  moved,  in 
the  last  term,  (on  Saturday ,  the  1 1th  of  November,)  for  a 
rule  upon  the  sheriff  of  Middlesex,  to  deliver  t^  die  prose- 
cutor a  list  of  the  jurymen  he  intended  to  return  on  the  panel, 
in  order  that  the  prosecutor  might  be  enabled  to  deliver  such 
list  to  the  prisoner,  (according  to  the  provision  of  the  statute 
of  queen  Anne  (a),)  at  the  same  time  \vilh  the  copy  of  the  in-» 
dictment.  He  said,  this  seemed  the  only  method  of  comply- 
ing with  the  meaning  of  the  statute.  The  words  are.  That  a 
list  of  the  witnesses  that  shall  be  produced  on  the  trial,  for 
proving  the  mdictment,  and  of  the  jury,  mentioning  the 
names,  ^c.  be  delivered  to  the  party  indicted,  ten  days  before 
the  trial.  This,  he  said,  had  been  construed  to  mean,  before 
the  arraignment[y\,  and,  as  there  is^  no  issue  till  arraignment, 
there  *  can  be  no  jury,  strictly  speaking,  because  no  jury  pro- 
cess can  be  awarded  till  issue  joined. 

The  rule  was  granted  [2]. 

Lord  George  was  this  day  tried  at  the  bar.  The  indictment 
was  for  levying  war  against  the  king.  The  manner  in  which 
di^  trial  proceeded  was  this :  Norton  opened  the  indictment 
•^Tflllfe  Attomey-General  then  stated  the  case,  and  produced  the 
evidence  for  the  crown ;  the  witnesses  being  examined  in  their 

turns. 


(a)  7  Ann.  c,  21.  §  11. 

[1]  By  the  statute  of  7  Will.  3. 
c.  3.  of  which  that  of  J  Ann.  is  but  an 
extension,  a  copy  of  the  indictment 
was  to  be  given,  fiy^  days,  at  least, 
before  the  prisoners  should  be  tried, 
in  order  to  enable  them  to  advise  with 
counsel  thereupon  to  plead  and  make 
their  defence.  This  must  have  meant 
five  days  before  arraignment,  because 
the  prisoner  pleads  instanter  upon  the 
arraignment. 

[2]  This  provision  in  the  statute  of 
queen  Anne,  was  not  to  take  effect  till 
after  the  death  of  the  late  Pretender ; 
and  this  was  the  first  instance  in  which 
a  person  indicted  for  high  treason  had 
been  intitlcd  Xo  the  benefit  of  it.    The 


rule  was  drawn  up  in  the  following 
words  : 

Middlesex.  -v  "It  is  ordered 
The  king  against  I  that  the  sheriff 
George  Gordon,  esq.  ^  of  Middlesex  do 
commonly  called  %  forthwith  ihAi' 
hord  George  Gordon. -^  vcT  to  Mr. 
Chamber layne^  the  solicitor  for  the 
prosecutor,  a  list  of  the  jury  to  he  re- 
turned by  him,  for  the  trial  of  the  pri- 
soner, mentioning  the  names,  profes- 
sions, and  places  of  abode,  of  buch 
jurors,  in  order  that  such  list  nia>  by 
delivered  to  the  prisoner,  at  the  same 
time  that  the  copy  of  the  indictment 
is  delivered  to  him.— On  the  motion 
of  Mr.  Attorneji'General. — By  the 
court," 

Immediately 
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tunis^  by  the  different  counsel  concerned  for  the  prosecution, 
viz.  ^eAttomey-General^  the  Solicitor-General y  ( Mansjield), 
Bearcroftj  Lee,  Howarth,  Dunning y  and  Norton.  Kenyon 
then  opened  the  case  on  the  part  of  the  prisoner ;  after  which, 
Erskine,  his  other  counsel,  told  the  court,  he  meant  to  re- 
serve his  address  to  the  jury,  till  after  the  evidence  for  the  pri- 
soner had  been  gone  through  :  he  said  there  was  a  precedent 
for  this,  in  the  state  trials  (a).  Lord  Mansfield,  upon 
this,  told  him,  that,  as  fi&r  as  he  was  concerned,  he  should  be 
glad  to  hear  him  at  any  stage  when  it  was  most  desirable  to 
himself;  and  the  Attomey^General  declared,  that  no  objec- 
tion would  be  made  on  the  part  of  the  prosecution.  The  evi- 
dence was  then  produced ;  and  Erskine  having  observed  upon 
it,  the  <So/ia^or-Ge/<era/ replied. 

The  case,  on  the  part  of  the  prosecution,  was ;  That  the 
prisoner,  by  assembling  a  great  multitude  of  people,  aud  en- 
couraging them  to  surround  the  two  houses  of  parliament,  and 
commit  different  acts  of  violence,  particularly  burning  the 
Roman  Catholic  chapels,  had  endeavoiued  to  compel  the  re- 
peal of  an  act  of  parliament  (&). 

Lord  Mansfield,  when  he  began  to  sum  upthe^evidence, 
stated  to  the  jury,  that  it  was  the  unanimous  opinion  of  the 
court  [f  1],  that  an  attempt,  by  intimidation  and  violence,  to 
force  the  repeal  of  a  law,  was  a  levying  war  against  the  king ; 
and  high  treason.  He  requested  that  he  might  be  corrected, 
if  his  notes  should  be  deficient  in  any  part,  by  those  of  the 
other  judges,  and  of  the  jury ;  and  he  concluded  by  telling  the 
jury,  that  if  the  scale  should  hang  doubtful,  and  they  were  not 
fiilly  satisfied  of  the  prisoner's  guilt,  they  ought  to  lean  to  the 
favourable  side,  and  acquit  him. 

The  trial  lasted  from  eight  in  the  morning,  till  a  quarter 
after  five  of  the  morning  following.  The  jury  withdrew  for 
some  time,  and  then  brought  in  a  verdict  ot  acquittal.  Lord 
Mansfield,  and  the  other  judges,  continued  on  the  bench 
the  whole  of  the  time,  till  the  jury  retired. 

Some 
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[  592] 


Immediately  after  this  rule  was  pro- 
nounced, Erskine  moved,  that  the  pri- 
soner might  have  counsel  assigned  to 
him,  thtii Kenyon  and  himself  should 
he  assigned,  and  that  they  might  have 
free  access  to  him  at  all  reasonable 
hours,  according  to  the  provisions  of 
7  iniL  3.  c.  3.  §  1.     BulUry  Justice, 


doubted  whether  this  application 
ought  not  to  be  made  by  the  prisoner 
himself,  at  the  bar,  the  words  of  the 
statute  bcinc,  "  Upon  his  or  their  re» 

quest;**  but,    the  Attorney -General' 

lisenting,  the  motion  was  allowed. 

CaJ  Qu. 

(b)  Viz.  18  Geo.  3.  c,  60. 


(( 


{iiyyidc  Easfs  Pleas  of  the  Crown,  p.  72« 
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Some  points  of  law^  and  of  evidence^  arose^  in  the  course 
of  die  trial. 

1.  It  was  contended,  by  the  counsel  for  the  prisoner^  that 
the  statute  of  IS  Car.  2.  st.  1.  c.  5. — (By  which  it  is  enact- 
ed, That  not  more  than  twenty  names  shall  be  signed  to 
any  petition,  i^c.  to  the  king,  or  either  house  of  parliament, 
for  any  alteration  of  matters  estaUished  by  law,  in  church  or 
state,  unless  the  contents  thereof  be  previously  approved  of, 
in  the  manner  therein  mentioned ;  and  that  no  person  or  per« 
sons  sliali  repair  to  his  majesty,  or  both,  or  either  of  the 
houses  of  paiiiament,  upon  pretence  of  delivering  any  petition, 
^'c.  accompanied  with  excessive  number  of  people,  nor,  at  any 
one  time,  with  above  the  number  of  ten  persons,  on  pain  c^ 
incurring  a  penalty  not  exceeding  jf  100,  and  tliree  months 
imprisoutnent  (c)y) — was  virtually  repealed  by  that  article  in 
the  bill  of  rights,  which  declares,  ^'  Ihat  it  is  the  right  of  the 
subjects  to  petition  tlie  king,  and  that  all  commitments  and 
prosecution*;  for  such  petitioning  are  illegal  (d)."  But  Lord 
Mansfield,  in  his  directions  to  the  jury,  said,  he  had  never 
before  heard  it  supposed,  that  the  act  of  Car,  Q.  was  repesd- 
ed ;  and  that  it  was  the  joint  and  clear  opinion  of  die  whole 
court,  that  the  bill  of  rights  did  not  mean  to  meddle  with  k 
at  all ;  diat  neither  that,  nor  any  other  act  of  parliament,  had 
repealed  it ;  and  that  it  was  in  full  force. 

^.  Some  of  the  witnesses  for  the  crown  had  given  in  evi- 
dence, that  Lord  George,  in  addressing  the  crowd,  either  at 
Coachmakers'  Hall,  or  m  the  lobby  of  the  house  of  commons, 
had  alluded  to  what  had  passed  in  Scotland,  at  the  time  when 
it  was  in  agitation  to  extend  the  benefit  of  the  provisions  of  the 
statute  of  IB  Geo.  3.  c,  60.  to  the  Roman  Catholics  in  that 
country,  and  had  said ;  ^'  The  Scotch  carried  their  point,  by 
*'  firmness  and  steadiness ;"  "  The  Scotch  bad  no  redress,  tiU 

they  pulled  down  mass -houses ;"  or,  "  When  the  Scotch 

pulled  down  mass-houses,  they  had  redress.'*  The  Atlomejf^ 
General  then  offered  to  call  witnesses  to  prove,  that  ma8»* 
houses  had  actually  been  destroyed  in  Scotland,  This  evidence 
was  objected  to,  as  not  having  any  relation  to  the  present  en- 
quiry, or  the  conduct  of  Lord  George,  and  therefore  irrele- 
vant and  inadmissible.  But  the  court  over-ruled  the  objec-> 
tion,  on  the  ground,  diat  the  evidence  offered  would  shew 
what  it  was  that  Lord  George  had  referred  to,  and  held  out  as 
an  example,  and  that  it  was  matter  of  fact  which  bad  an  actual 
existence. 

3.  A  witness  being  asked,  on  the  cross-examination,  if  he 
was  a  Roman  Catholic,  the  question  was  objected  to ;  an4 
the  court  ruled,  that  he  was  not  obliged  to  answer  it,  because 
if  he  were  to  say  he  was,  his  declaration  would  be  evidence 
against  him,  and  might  subject  him  to  penalties. 

4.  Sworn 


i€ 


i( 


(c)  §2. 


(d)  I  W.  If  M.  teu.  2.  c.  2.  §  1.  art.  5. 
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4.  Swon  copies  of  certain  entries  in  die  journals  of  die 
Iwuse  of  commons,  were  produced,  and  read  as  evidence,  on 
die  part  of  die  crown^  withoiit  bang  objected  to  [9]. 


«9S 

1781. 


[3]  I,  therefore,  presume,  that  sworn 
copies  of  the  journals  of  parliament, 
are  clearly  evidence ;  though  I  have 
known  it  disputed.  It  if  a  geoeral  uo- 
tion,  that  copies  of  nothing  but  re- 
cords are  admissible  [<3>],  if  the  ori- 
ginals exiat ;  and  I  remember  a  motion 
by  Dmning,  in  M.  12  Geo.  3.  (27  Nov. 
177I9)  for  a  rule  on  the  Etui  India 
Company,  to  shew  cause,  why  they 
should  not  permit  their  original  trans- 
fer books  to  be  produced,  on  the 
ground  that  copies  from  them  could 
not  be  read.  He,  on  that  occasion, 
stated  the  principle  to  be  what  I  have 
just  mentioned,  and  said  ihcre  had 
been  many  nonsuits  for  want  of  pro- 
ducing the  original  journals  of  the 
house  of  commons.  But  the  court 
denied  the  rule  to  be  as  he  stated  it, 
and  mentioned  several  instances  where 
copies  of  matters,  not  of  record,  are 
^misaibie ;  as  copies  of  court-rolk,  of 

parishfiegisters,  SfC,  and  Lord 
[  594  ]  Mansfield    expressly  said, 

that  copics^of  the  journals  are 
evidence  [f  122],  and  that  he  parti* 
cularly  remembered  their  being  ad- 
initted  on  a  trial  at  bar,  in  a  cause  in 
|!rl^ch  he  was  leading  counsel  for  the 


late  Sir  Wathin  Williams  Wynne^ 
against  Middletotiy  the  sheriff  of  Der^ 
bighshire,  on  an  action  for  a  false  re- 
turn. That  Mr.  Onslow,  then  speaker 
of  the  house  of  commons,  made  a 
point  with  his  lordship,  that  the  co- 
pies should  be  offered  in  evidence, 
though  nothing  would  have  been  so 
easy  in  that  case  as  to  produce  the 
original  journals.  The  court  added, 
that  the  reason  ab  inconvenienti,  for 
holding  it  not  necessary  to  produce 
records,  applied,  with  still  greater 
farce,  to  such  public  books  as  the 
transfer  books  of  the  East  India  Com^ 
pany :  for  the  utmost  confusion  would 
arise,  if  they  could  be  transported  to 
any  the  niost  distant  part  of  the  king- 
dom, whenever  their  contents  should 
be  thought  material  on  the  trial  of  a 
cause.  The  rule  granted  was,  to  shew 
cause  why  copies  of  those  entries  in  the 
transfer  books,  which  the  party  meant 
to  make  use  of,  as  relative  to  the  mat- 
ter in  dispute,  should  not  be  taken, 
and  read  in  evidence  at  the  trial ;  the 
rule  to  be  served  both  on  the  solicitor 
for  the  Company,  and  the  opposite 
party  [f  2].    ^ 

The    correct   principle,    therefore, 

seems 


[<l^]  Lord  Coke  says,  "  The  journals 
^'  of  th«  house  of  commons  are  rr- 
*'  cords,  The^oa^  of  ike  clerk  of  the 
'^  house  of  commons,  which  is  a  re- 
^'  cord,  as  it  is  affirmed  by  act  of  par- 
•^  liament  in  anno  6  li,  8.  c.  16." 
4  Inst.  23.  The  words  of  the  act  to 
which  he  refers,  are,  "  Except  the 
f  *  same  be  entered  of  record  in  the  book 
**  of  the  cleii^  of  the  parliament,  ap- 


**  pointed,  or  to  be  appointed,  for  .the 
"  commons'  house."  That  the  clerk's 
book  means  the  journals,  is  clear  from 
several  old  entries.  Jovm,  h.  of  com, 
25th  Feb.  l623-4.  vol.  1.  p.  673.  col. 
2.  1  March,  1623-4.  ib,  67(^.  col.  1. 
12  March,  \6Q3.  ib.  683.  col.  2. 

[f  122]   Vide  Jones  y.  Randall^  B. 
il.  H.  14  Geo.  3.  Cowp.  17. 


[f  2]  So,  examined  copies  of  the 
vimnk  books  are  evidence  of  possession, 
Iraiisfer,  &c.  of  stock.  Marsh  v.  Co/* 


net,    2  Esp.  665.    Bretton  y.  Cope* 
Pcakcj  N.  P.  Rep.  30. 
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seems  to  be  as  laid  down 
by  Lord  HoUy  in  a  case 
of  Lynckc  v.  Clerke,  viz. 
That,     wherever    an 
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original  is  of  a  public  naturey  and 
would  be  evidence  if  prod  needy  an 
immediate  sworn  copy  thereof  will 
be  evidence."  9  Salk,  154. 


Wednesday, 
7th  Feb. 


An  actioB  will 
not  lie  at  oom- 
non  law  for 
false  imnrison- 
ment,  where  the 
imprisonment 
was  merely  in 
consequence  of 
taking  a  ship  as 
prnt,  although 
the  ship  has  been 
acquitted. 


[  595  ] 


Le  Caux  against  Eden. 

n^HE  defendant  was  captain  of  a  letter  of  marque  called  the 
-■-  EnterprizCy  and,  being  on  a  cruize,  fell  in  with,  and 
took  as  a  prize,  a  trader  called  the  Bee,  belonging  to  Jersey, 
of  which  one  Fainton  was  captain,  Robine,  supercargo,  and 
Le  Catix,  (the  present  plaintifF,)  second  mate.  They,  with 
others  belonging  to  the  Bee,  were  removed  into  the  Enter^ 
prize,  and  brought  to  England;  and  the  court  of  Admiralty 
restored  the  ship  and  cai^o,  and  condemned  the  captor,  m 
costs  and  damages.  After  this,  Fainton,  Robine,  and  Le 
Caux,  brought  separate  actions  of  trespass  and  false  impri- 
sonment, against  Eden ;  to  which  he  pleaded  the  general 
issue ;  and  they  all  stood  in  tlie  paper  of  caases  to  be  tried 
before  Lord  Mansfield,  at  die  Sittings  after  Michaelmas 
Term,  *20  Geo.  S.  Fainton  v.  Eden  and  Robine  v.  Eden,  by 
special  juries,  and  Le  Caux  v.  Eden,  by  a  common  jury. 
Fainton  v.  Eden  came  on  first,  on  Friday,  the  17th  of  De- 
cember, 1779.  The  counsel  for  the  plaintiff  pressed,  that 
the  jury  might  be  directed  to  assess  damages  upon  a  case  to  be 
made,  subject  to  die  opinion  of  the  court.  Lord  Mans- 
FiKLD  said,  he  thought  the  action  a  new  attempt,  which,  if  it 
succeeded,  would  destroy  the  British  navy,  if  an  action  at 
law  should  lie,  by  the  o^^iiers,  and  every  man  on  board  a  ship 
taken  as  prize,  against  the  captor,  and  every  man  on  board 
his  ship,  no  man  \^  ould  dare  to  take  a  ship.  He  thought  a 
doubt  made,  and  the  pendency  of  such  a  question,  especially 
if  large^damages  were  given,  would  have  very  bad  effects,  and 
obstruct  the  necessary  operations  of  the  sea  service ;  and^  be* 
ing  clearly  of  opinion,  that  no  such  action  had  ever  been  sus^ 
tained;  that  he  himself  had  frequently  ruled  that  such  an 
action  would  not  lie  ;  and  that,  upon  principles  of  law,  con- 
trenience,  and  sound  policy,  and  also  upon  the  authority  of 
precedents,  such  an  action  could  not  be  maintained,  he  re- 
fused to  direct  the  jury  to  make  a  case,  or  find  a  special  ver- 
dict. The  plaintiff  might  move  for  a  new  trial ;  the  jury 
might  find  a  special  verdict,  if  they  chose  so  to  do ;  but  he 
advised  them  to  find  for  the  defendant ;  which  they  did.  JRo- 
bine  v.  Eden  stood  next  in  the  paper,  and  came  on  imme- 
diately after ;  when  the  counsel  for  the  plaintiff  combated  the 
opioion  Lord  Mansfield  had  given  in  the  former  cause 
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great  warmth,  and  earnestlj  pressed  the  jury  to  find  for  the       1781. 
plaintiff.    Lord  Mansfield  adhered  to  his  former  direc- 
tion, which  the  jury  followed,  and  found  for  the  defendant. 
Le  Caux  v.  Eden  stood  lower  in  the  paper,  and  did  not  come 
on  till  Wednesday f  the  22d  o{ December.  Lord  Mansfield, 
understanding  that  the  counsel  *  for  the  plaintiff  persisted 
fitrongly  that  the  action  lay,  and,  instead  of  moving  for  a  new 
trial,  meant  to  tender  a  bill  of  exceptions,  told  them,  he  would 
consent  to  a  special  verdict.     He  mentioned  his  opinion  to  the 
jury,  and  said,  as  to  that  point,  it  was  agreed  by  both  parties, 
that  they  should  find  a  special  verdict :  therefore  they  were  to 
assess  damages,  supposing  the  action  to  lie.    The  jury,  who 
had  heard  what  had  passed  in  the  other  two  causes,  had  pro- 
bably formed  a  judgment  of  their  own,  and  they  found  for 
the  defendant.     'Jliey  were  again   told,  it  was  agreed  they 
should  find  a  special  verdict,  and  assess  damages  for  the 
plaintiff,  and  they  were  sent  back.     At  last,  with  great  re- 
luctance, diey  found  one  shilling  damages. 
The  special  verdict  stated  as  follows : 
"  On  the  29th  of  October y  1778,  the  plaintiff  was  the  se- 
"  cond  mate  on  board  a  certain  ship  or  vessel  called  the  Bee^ 
'*  of  which  Fainton  was  then  master,  and,  as  such  mate,  the 
^  plauitiff  on  that  day  was  proceeding  on  a  certain  voyage^ 
"  m  the  said  ship,  from  certain  parts  beyond  the  sea,  to  wit, 
**  from  the  harbour  of  PaspibiaCy  in  the  bay  of  Chaleurs,  on 
**  the  coast  of  Canada,  to  the  island  of  Jersey.    Tlie  defen- 
^^  dant  was,  on  the  same  day,  captain  or  commander  of  a 
'*  certain  ship  of  war,  or  letter  of  marque,  called  the  Enter" 
^'  prize,  and  was  then  cruizing  on  the  high  seas,  and,  on  the 
'^  same  day,  attacked,  and,  after  examining  all  the  papers, 
**  and  documents,  relating  to,  or  in  anywise  respecting,  the 
^  said  ship  the  Bee,   her  owners,  cargo,   and  destination, 
''  seized  tiie  said  ship  the  Bee,  as  a  prize,  and  caused  the 
**  plaintiff  to  be  removed,  together  with  others  of  the  men, 
'^  out  of  her,  to  and  on  board  the  Enterprize,  and  kept  and 
^*  continued  him  on  board  thereof,  until  her  arrival  in  Eng- 
'*  land.    A  suit  was  thereupon  commenced,  in  his  majesty's 
**  High  Court  of  Admiralty  of  England,  by  John   Fiott^ 
**  who  claimed  the   said  ship,  called  the  Bee,  and  all  the 
^'  goods,  wares,  and  merchandizes,  therein  laden  at  the  time 
''  of  her  being  so  taken  and  seized,  and,  on  the  4th  of  March^ 
'*  1779,  the  right  worshipful  Sir  James  Marriot,i^c.  con- 
*^  demned  the  defendant,  the  captor,  in  costs  and  damages, 
"  and  referred  the  same  to  the  register  of  the  same  court, 
^'  taking  to  his  assistance  twa  merchants,  who  were  to  make 
"  their  report  thereon.     The  register  afterwards  made  his  re- 
*'  port  as  follows  : 

(The  report,  which  was  set  forth  in  hac  vefba,  contained 
allo\%Bnces  mider  different  articles,  viz.  for  the  passage  of 

P'4sseugers, 


[«6  1 


596  CASES  IN  HILARY  TERM 

1 7  8 1  i      passengers^  for  the  sailors*  wages  Armn  the  time  of  the  cap^ 

\^^^,0^^       ture  till  their  arrival  in  Jersey ;  for  their  expences  in  the  in- 

Le  Cavx     terniediate  time ;  a  particular  sum  to  two  of  them  who  had 

against       been  carried  to  France,  and  detained  as  prisoners^  at  so  much 

£d£v.       per  month  during  their  stay  there;  for  the  captain's  expences; 

for  sundry  ship's  materials  missing ;  for  repairs  to  the  ship  ; 

for  liobine's  expences ;  for  the  loss  of  part,  and  damage  done 

tf)  the  rest^  of  the  cargo^  and  the  diminution  in  the  produce, 

by  the  loss  of  the  market;  for  demurrage;  for  interest  on 

two  bills  of  exchange ;  for  insurance  on  the  ship,  freight,  and 

remaining  part  of  the  cargo,  from  England  to  Jersev;  fof 

commission  on  the  value  of  the  ship  and  cargo ;  and  ^r  the 

expence  of  the  reference). 

^  The  said  ship  called  the  Bee,  hath  been  restored  to  the 
*'  said  John  Fiott."* 

Iliis  case, — (together  with  rules  which  had  been  obtained 
for  new  trials,  in  the  two  other  causes,  on  the  ground  of 
misdirection,) — was  twice  argued:  once  in  hsi  Michaelmas 
Term,  on  Tuesday,  the  14th  of  Nov.  by  Camper ,  for  the 
plaintiff,  and  Lawrence  for  the  defendant;  and  again, 
this  day,  by  Dunmng,  for  the  ^plaintiff,  and  Lee,  for  the  de« 
fetidant. 
[  ^97  1  The  substance  of  the  arguments  of  die  counsel,  on  both 

occasions,  was  as  follows : 

For  the  plaintiff, — I.  It  was  proved  by  the  plaintiff,  that 
the  defendant  took  him  by  force,  from  a  situation  in  which 
he  was  following  his  lawful  employment.  Prima  facie,  this 
was,  unquestionably,  a  trespass  and  assault.  Nor  will  the 
mere  circumstance  of  its  having  happened  at  sea,  make  any 
difference ;  for  actions  are,  every  day,  broudit,  and  sup« 
ported,  for  trespasses  and  assaults  at  sea.  The  defendant, 
therefore,  must  now  insist,  as  he  did  at  the  trial,  tliat  he  is  not 
liable  to  this  action,  because  the  ship  was  taken  as  prize; 
and  this,  although  it  has  been  decided,  by  the  sentence  of  the 
court  of  Admiralty,  that  she  was  not  lawfiil  prize,  and  that 
he  was  not  entitled  to  take  her.  The  ground  of  the  defence 
must  be,  that  on  principles  of  policy,  or  adjudged  cases, 
there  is  either  no  civil  remedy  for  the  assault  and  imprison- 
ment of  a  person  taken  on  board  a  ship  seized  as  prize,  or, 
if  there  is,  that  the  proper  and  exclusive  tribunal  for  giving 
redress,  is  tlie  court  of  A4miralty,  and  that  the  plaintiff 
either  has  received,  or  may  receive,  a  compensation  there, 
llie  supposed  reason  of  policy  against  the  action,  is  the  in- 
convenience to  the  naval  service,  if  a  captain,  and  all  ]the 
officers  and  sailors,  of  a  ship  of  war,  were  exposed  to  similar 
actions,  at  the  suit  of  every  sailor  and  passenger  on  board 
every  ship  seized  by  them  as  prize.  This  argument  may, 
perhaps,  be  tit  to  be  addressed  to  die  legislature,  but  cannot 
operate  here.  It  is  a  well  known  maxim,  that,  for  every  in- 
jury. 
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jury,  there  must  be  a  remedy.     It  will  hardly  be  contended,       1 7  g  1 
that  au  action  will  not  lie  for  wanton  acts  of  cruelty  and       v^^^^ 
violence,  exercised  on  tlie  occasion  of  taking  a  ship  as  prize ;    j.e  Caux 
and,  if  it  will  lie  in  any  case,  how  is  the  line  to  be  drawn?       against 
Besides,  the  argument  of  policy,  such  as  it  is,  does  not  apply       £d£x. 
in  the  present  instance ;  because  this  defendant  is  captain  of 
a  letter  of  marque,  who  acts  voluntarily,  for  his  own  private 
profit,  and  that  of  his  owners;  not,  as  oflScers  in  the  navy, 
under  public  compulsive  authority.     As  to  the  other  ground, 
tliat,  if  there  is  a  remedy,  it  must  not  be  sought  in  a  court  of 
common  law,  but  in  the  coiirt  of  Admiralty,  the  inconvenience 
will  be  just  as  great  before  that  judicature,  for  the  same 
multiplicity  of  suits  may  arise  there.     This  inconvenience, 
however,  is,  in  a  great  measure,  ima^naiy,  since  actions  will 
seldom  be  advised,  or  brought,  unless  where  there  has  been  a 
real  and  material  injury,  and  substantial  damages  are  likely  to      [  598  ]  ' 
be  recovered.     But,  how  is  the  exclusive  jurisdiction  of  the 
Admiralty  court  to  be  supported  ?  and  does  it  not  rather  seem 
that  they  have  no  conusance  of  the  subject-matter  of  this 
action  ?     There  cannot  be  produced  an  instance  where  they 
have  taken  upon  tliem  to  assess  damages  for  assaults,  impri- 
sonment, or  any  injury  done  to  the  person.     In  the  case  of 
Raus  V.  Hassard  (a),  the  action  was  trespass  for  taking  the 
ship,  not  for  the  imprisonment  of  any  of  the  crew.     So,  in 
the  present  case,  the  allowance  has  only  been  for  the  loss  of 
the  voyage,  damage  to  the  cargo,  loss  of  time,  expences,  and 
wages ;  not  for  being  forced  on  board  another  ship,  exposed, 
perhaps,  to  the  dangers  of  war,  or  unhealdiy  climates,  Sfc. 
Indeed,  how  can  the  Admiralty  court  attempt   to  estimate 
those  personal  sufferings,  and  assess  a  compensation  for  tliem, 
without  the  intervention  of  a  jury,  in  whom  that  discretionary 
jurisdiction  is,  by  the  laW  of  Englajid,  peculiarly  vested? 
Had  the  ship  been  condemned  as  lawful  prize,  perhaps  the 
sentence  would  have  been  a  bar  to  this  action,  because,  in 
that  case,  it  would  have  appeared,   from  the  sentence,  that 
the  defendant,  in  taking  the  ship,  of  which  tlie  imprisonment 
of  the*  qien  is  a  necessary  consequence,  had  done  nothing 
but  what  he  had  an  authority  for,  by  his  letter  of  marque. 
Buty  as  the  case  is,  he  is  to  be  considered  as  being  in  the 
same  situation  with  a  sheriff's  officer,  who  arrests  one  man^ 
upon  process  against  another.     Of  the  costs  and  damages 
actually  assessed  by  the  Admiralty  court  in  this  casej  there  is 
no  jMut  allowed  to  this  plahitiff,  nor  is  there  any  method  by 
which  he  could  compel  a  distribution,  or  the  payment  of  any 
share  or  proportion  to  him.     Is  it  not  absurd  to  suppose, 
that,  in  any  case,  in  a  suit  instituted  by  the  owner  of  a  vessel 
to  recover  her  from  tlie  captor,  together  with  his  damages 
fior  die  detention^  the  court  of  Admiralty  should  investigate 

and 

(a)  Vide  infra,  I).  602. 
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1781.       an^  apportion  the  damage  sustauied  by  every  individual  in  the 

K^s/^j       ship,  from  the  imprisonment  ? — 2.  If  we  were  to  suppose 

Le  Caux     the  exclusive  jurisdiction  of  the  Admiralty  to  exist,  still,  as 

against        the  plaintiflF  has  shewn  a  prima  facie  trespass,  the  special 

Eden.        matter  of  the  capture  as  prize,  ought  to  have  been  pleaded 

by  the  defendant,  m  order  to  oust  the  jurisdiction  of  this 

court,  and  it  cannot  be  taken  advantage  of  on  the  general 

issue. 

The  counsel  for  the  defendant, —  I.  Stated  this  to  be  a 
case  where  nothing  had  been  done  but  what  wvts  barely  ne- 
cessary for  the  purpose  of  bringing  the  vessel  into  port,  in 
[  599  ]  order  that  tlie  regular  enquiry  might  be  made,  whether  she 
was,  or  was  not,  lawful  prize.  ITiey  did  not  deny  that  the 
taking  was  a  trespass,  for  which  there  was  a  remedy,  but  they 
insisted,  that  it  was  so  circumstanced  as  not  to  be  conusable 
any  where  but  in  the  court  of  Admiralty.  What  might  be  the 
case  if  the  captors  were  guilty  of  wanton  abuse,  and  unne- 
cessary severity,  as  nothing  of  that  sort  had  happened  here, 
there  was  no  occasion  to  enquire ; — (though  hee  said,  he  did 
not  at  all  admit,  that,  even  in  such  a  case,  an  action  at  com- 
mon law  would  lie.) — Compensation  is  due,  if  any  injury 
has  been  suffered,  but,  as  the  original  question  was,  "  prize 
*'  or  no  prize/'  both  that  and  all  5ie  necessary  consequences 
of  the  capture  as  prize,  belonged  solely  to  the  jurisdiction 
of  the  Admiralty  court,  and  could  only  be  enquired  into 
there.  It  is  as  much  a  trespass  to  take  a  man's  ship,  as  to 
take  his  person:  Now,  when  goods,  supposed  to  be  enemy's 
goods,  are  found  on  board  a  neutral  vessel,  the  goods  only 
are  liable  to  capture  [<t>  1],  yet,  as  it  is  necessary  to  secure 
the  vessel  in  order  to  bring  the  goods  into  harbour  for  con- 
demnation, the  owner  cannot  maintain  an  action  for  taking 
the  ship,  although  the  goods  should  be  proved  to  be  neutral, 
but  the  Admiralty  court,  in  such  a  case,  would  allow  da- 
mages for  the  detention  of  the  8hip[<G^2].  By  parity  of 
reason,  why  should  they  not  for  the  detention  of  the  person  f 
To  separate  the  question  of  '' prize  or  no  prize"  and  that 
concerning  the  incidental  damages,  would  be  to  divide,  be- 
tween two  different  jurisdictions,  the  same  entire  transaction: 
There  are  many  authorities  which  establish  the  position,  that, 
where  the  original  or  principal  matter  is  not  conusable  at 
common  law,  neither  are  the  consequences;  13  Co.  53. 
Cro.  EL  685.  Carth.  398.  2  Keb.  360.  1  Lev.  243. 
2  Lev.  25.  Molloy,  Lib.  1.  c.  4.  §32.  ji?.  731.  Living- 
ston  V.  Mackenzie,  at  Guildhall,  before  Lord  Mansfield, 
10  Geo.  3. — (Lee  cited  that^case  from  a  note  of  his  own.)-^ 
As  questions  concerning  prizes  chiefly  arise  between  fo-* 
reigncrs  and  British  subjects,  it  is  highly  expedient  that  they 

should 

{O  1]  Salacci  V,  Jolmson,  B.  R.  H.  25  Geo.  3.     [(^  2]  Ibid. 
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should  be  decided  according  to  a  law,  not  l^dnicipal  anii  pe^       1781, 
culiar  to  this  country,  but  generally  known  and  adopted.     In       \^*y/i^/ 
almost  all  the  treaties  between  us  and  fomrgn  states,  it  h     Le  Caux 
stipulated,  either  expressly,  or  by  implication,  that  all  mat-       againsi 
ters  relative  to  prizes  shall  be  determined  in  the  Admiralty*        ^Dicy. 
court.     There  is,  for  instance,  an  express  article  to  tlrat  ef- 
fect, in  the  treaty  of  l699,  betiX^eeii  Great  Britain  and  Deti^ 
fnarky{Art.  35.)    Another  advantage  arising  from  the  juris-       r  goo  ] 
oiction  of  the  Admiralty  court  is  the  expedition  of  the  de- 
cision ;  for  by  the  rules  of  that  court  a  cause  can  hardly  last 
beyond  a  month.     If  foreigners  were  obliged  to  sue  at  com^ 
mon  law,  they  could  very  rarely  remain  in  Englandy  with 
their  witnesses,  the  necessary  time  for  the  tinal  determination 
of  dieir  cause.     But  the  great  convenience  is,  that  all  parties 
concerned  may  join  in  one  libel,  whereas,  if  the  action  at 
law  could  be  supported,  the  costs  alone  of  the  numberless 
suits  to  which  every  individual  among  the  captors  would  be 
ex})o$ed,  would,  independent  of  damages,  be  sufficient  to 
deter  every  man  of  common  prudence  from  entering  into  the 
Service.     It  would  certainly,  with  regard  to  privateers,  and 
letters  of  marque,  have  the  effect  of  a  prohibition.     It  may 
be  true  that  this  plaintiff  was  not  a  party  to  the  suit  in  the 
Admiralty,  but  he  might  have  been,  or  any  of  the  persons 
interested  might  have  sued  t)n  behalf  of  himself  and  all  the 
rest.     An  instance  of  a  libel  of  that  sort  may  be  found  in 
the  printed  appeals,  in  the  year  1764,  in  the  case  of  the  ship 
Le  Figilant,    Though,  perhaps,  no  direct  case  can  be  men- 
tioned of  an  assessment  of  damages  in  the  Admiralty  court, 
eo  nominey  for  the  personal  injury  of  imprisonment,  yet  the 
6th  and  7th  standing  interrogatories  exhibited  in  order  to 
ascertain  the  damages  are  so  general,  that  any  sort  of  per- 
sonal injury  might  be  stated  in  answering  them.     In  the  4th 
Iratttutey  134,  it  is  laid  down,  that  the  Admiralty  has  juris- 
diction over  ^'  contracts,  pleas,  and'  querelesy  upon  the  sea,'* 
which  last  expression  seems  to  include  personal  trespasses; 
and  the  same  doctrine  seems  to  be  recognized  in   1  RolL 
Sep.  250,  and  3  Blackst.   106,  107.— 2.   With  regard  to 
the  plea,  the  facts  which  come  out,  upon  the  plaintiff's  own 
case,  shew,  that  this  is  not  a  trespass  at  common  law,  and, 
therefore,  the  general  issue  is  sufficient;   the   plaintiff  has 
/ailed  in  proving  his  case,  and  ought  to  have  submitted  to  a 
nonsuit. 

Lord  Mansfield  did  not  go  into  the  argument  at  large, 
but  adhered  to  the  ophiion  he  had  so  repeatedly  and  pe- 
remptorily given  at  Nisi  Prius;  and  probably  thought  it 
more  decent  to  leave  the  discussion  of  it  to  the  other 
judges. 

WiLLES,  Justice, — Under  all  the  circumstances  of  this 
Ctse,  as  stated  in  the  special  verdict,  I  am  of  opinion^  tliat 
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the  action  is  not  maintainable.  1  may  perhaps  go  upon  nar- 
rower ground  than  tlie  rest  of  the  court,  but  the  rule  I  would 
lay  down  is,  that,  wliere  the  injury  is  the  necessary  *  and  na- 
tural consequence  of  the  capture,  the  court  of  Admiralty  has 
the  sole  and  exclusive  jurisdiction.  The  cases  cited  go  ta 
establish  that  principle.  I  must  decide  upon  the  facts  as 
fowid  by  the  verdict,  which  are  merely,  that  the  ship  was 
seized  as  prize  by  the  defendant^  and  that  he  caused  the 
plaintiff,  together  with  others  of  the  crew,  to  be  removed 
from  thence  into  his  own  ship,  and  kept  hipi  there  till  their 
arrival  in  England.  Nothing  appears  to  have  been  done 
which  could  have  been  avoided,  consistent  with  the  seizing 
the  ship  as  prize.  I  will  not  say  there  may  not  be  cases 
where  this  court  would  have  a  concm  rent  jurisdiction  ;  if,  for 
instance,  personal  ill-treatment  sliould  be  used,  not  the  ne- 
cessary effect  of  the  capture.  Suppose  the  ship  were  con- 
denmed  as  lawful  prize,  but  that  some  of  the  crew  had  been 
used  with  unnecessary  cnielty;  1  do  not  know  whether,  in 
such  a  case,  the  Admiralty  would  take  conuzance  of  the  in- 
jury,  though  it  is  very  remarkable,  that  no  action  at  law  has 
ever  been  brought.  However,  that  difficulty  does  not  arise 
here.  It  is  said,  there  is  no  jury,  in  the  Admiralty  court,  to 
assess  damages  for  a  personal  injury*,  but  I  see  no  reaspn  ^hy, 
that  court  should  not  judge  of  such  injuries,  as  well  as  of 
those  which  affect  property.  They  have  an  adequate  method 
of  ascertaining  the  damages,  by  reference  to  the  Register, 
who  may  call  m  tlic  assistance  of  assessors.  Hiere  is  nothing 
in  the  supposed  difficulty  of  apportioning  the  damages.  Why 
may  not  o£'lOO  be  assessed  to  one  man,  and  Is,  to  another?  . 
T.1iere  has  been  such  an  apportionment  in  this  very  case.  If 
tliere  is  a  remedy  in  tlie  Admiralty  court,  that  is  sufficient; 
and  it  is  certainly  a  great  advantage,  that  the  parties,  there, 
can  all  join  in  one  libel.  It  would  be  of  the  .most  danger- 
ous consequence  to  the  seai^ervice  if  such  an  action  as  this 
could  be  maintained. 

Ash  HURST,  Justice, — ^Tlic  circumstance  of  no  action 
having  ever  been  brought  is  almost  decisive,  that  it  has  been 
the  general  ap|>rehcnsion,  tliat  no  such  action  will  lie ;  for 
the  occasions,  in  time  of  war,  have  been  innumerable.  The 
inconvenience  of  entertaining  such  causes  would  be  intoler- 
able; because  every  individual  in  the  captured  ship  might 
bring  a  separate  action  against  every  man  in  the  crew  of  the 
vessel  making  the  capture.  ITie  case  in  1  Levinz  goes  on 
good  and  solid  grounds.  It  is  mmecessary  to  go  into  all  pos- 
sible cases,  or  to  say  how  it  would  be,  if  unnecessary  personal 
cruelty  were  exercised ;  but  where  the  Admiralty  court  has 
jurisdiction  of  the  original  matter,  it  ought  also  to  have  ju- 
risdiction of  every  thmg  necessarily  incidental. 

BuLLER,  Justice, — *  The  question  on  tliis  special  verdict. 
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Us  it  was  stated  by  Mr.  Dunning^  is  a  plain  broad  question  ;  1781, 

namely,  Avhellier  an  action  at  common  law  cap  be  maintained  n^^n/-*w/ 

for  an  imprisonment  on  a  capture  at  sea  as  prize;  and,  as  it  Le  Caux 

is  of  general  importance,  I  have  taken  all  the  pains  I  could  against 

to  look  into  the  books.  Edek. 

*  T.Tiere  is  no  case  in  which  it  has  ever  been  holden,  that 
such  an  action  would  lie;  and,  if  it  could  be  maintained, 

there  are,  in  every  war,  such  frequent  opportunities  for  it,  that  - .  > 
it  must  have  happened  in  every  day's  practice,  or  some  in- 
stances, at  least,  must  have  been  in  the  memory  of  those 
who  have  had  long  experience  in  IVestmimler  Hall;  but  lliere 
is  not  the  smalie:)t  trace  of  such  a  determination,  or  even  dio 
tum,  in  any  court  in  England, 

*  An  universal  silence  in  Westminster  Hall,  on  a  subject 
which  so  frequently  gives  occasion  for  litigation,  is  a  strong 
arivument  to  prove  that  no  such  action    can  be  sustained 

'  But  the  case  does  not  rest  on  negative  usage  only;  for 
there  are  a  current  of  authorities,  from  the  time  of  Queen 
Elizabeth,  to  the  present  time,  all  of  which  agree,  that  the 
Admiralty  has  jurisdiction,  not  only  of  the  question,  "  prize 
*^  or  not  prize,"  but  of  all  its  consequences :  and  many  of 
them  agree,  that  the  Admiralty  has  the  sole  and  exclusive  ju^ 
diction,  and  that  the  courts  of  common  law  have  no  jurisdic- 
tion at  all  of  such  questions. 

'  '^The  case  most  in  point  with  the  present  is  that  of  Rous 
V.  Hassard  6^  i  contra,  argued  at  the  Cock-pit,  on  the  22d 
of  March,  1749,  and  determined  by  Lord  Chief  Justice  Lee, 
on  the  2d  of  April,  1750. 

'  TLTie  circumstances  of  that  case  were  these  :  Rous,  hav- 
ing a  letter  of  marque,  on  the  18th  of  December,  1 741 ,  seized 
a  sloop  called  the  South  Kingstown,  or  Paon,  as  prize,  ancl 
afterwards  libelled  against  her  as  prize  in  the  Admiralty  court 
ill  South  Carolina,  She  was  claimed  by  a  third  person,  as 
French  property,  (the  war  then  being  with  Spain,)  and  the 
Admiralty  court  acquitted  tlie  ship  and  cargo.  Then,  an  ac- 
tion of  trespass  was  brought  against  Rous,  in  the  inferior 
court  of  Common  Pleas  at  Nerrpnrt,  in  Rhode  Island,  for 
taking  the  sloop,  to  which  he  pleaded  "  7iot  guiltj/ll']/'  and 
there  was  a  verdict  against  him,  with  cfSOOO  damages  and  [  603  ] 
costs.  On  an  a[jppal  and  cross  appeal  to  the  superior  court 
of  judicature  at  Nercport,  the  verdict  and  judgment  in  the 
inferior  court  were  confirmed.    Then,  there  was  an  appeal 

and 

[t  125]  Littl.  §  108.  2  !(/.  Rapn.  "  any  special  matter  in  evidence,) 
944.  «*  pleaded   to  issue,  that  he  was  not 

[l]  **  Captain  RouSj  aceordini;  to  **  guilty  in  manner  and  form  as  t!ia 
"  the  course  of  pi eadiivg  tbero,  (saving  •*  plaintiff's  had  declared."  Vid$ 
**  to  himself  all  advantages  of  givin^i     printed  Cace  for  Rous, 
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1781*      ^"^  ci'^^^  appeal  to  the  court  o£  equity  tliere,  ^vbich  decreed 
\^s^0^^      against  Rous,  with  £5000  damages  and  costs;  and^  after- 
Le  Caux     wards,  an  appeal  by  both  parties,  to  the  King  ni   council* 
against       The  reasons,  in  the  printed  case  on  the  part  of  Rous,  were, 
i»Dzv.       1 .  That  there  was  no  evidence  that  the  claimants  were  the 
true  and  sole  owners  of  the  sloop  and  cargo;  (2. 1'hat,  if  the 
property  had  been  sufficiently  proved  and  established,  no  ac- 
tion of  trespass  could  lie  for  the  taking  this  sloop  and  cargo, 
because  they  Mere  taken  on  the  high  seas  as  prize,  and  the 
court  of  Admiralty  had  not  only  the  sole  juj  isdiction  to  de^« 
mine,  whether  pcize  or  not,  but  likewise  to  determine,  whe- 
ther, upon  all  tlie  circumstances  of  the  case,  the  captor  ought 
to  payor  be  paid  costs,  and  how  nmch,  or  whether  there  should 
be  any  costs  paid  at  all ;  and  no  other  court  can  take  conusance 
of  that  question;  3.  That  there  was  so  probable  a  cause  of 
seizure,  that  the  court  of  Admiralty  ought  to  have  given  Rous 
^  his  costs,  though  the  ship  and  cargo  were  acquitted ;  4.  Thi» 
reason  respected  the  quantum  of  the  damages. 

'  T  have  a  note  of  this  case,  as  it  wa^  cited  by  Lord 
Mansfield,  in  the  case  of  Livingston  ^  Welch  v.  Mac- 
kenziCf  at  the  Sittings  in  Middlesex,  after  Trinity  Term,  1770; 
His  Lordship,  after  stating  the  facts  and  proceedings,  said  : 

'^  The  great  question  was,  Whether  an  action  of  trespass 
^  would  lie,  for  taking  a  ship  as  a  prize.  Lord  Chief  Justice 
''  liEE,  having  called  in  two  civilians  to  his  assistance,  de- 
*'  livered  the  opinion  of  the  court,  that,  though,  for  taking  a 

ship  on  the  high  seas,  trespass  would  lie  at  common  law^ 

yet,  when  it  was  taken  as  a  prize,  though  taken  wrongfully^ 

though  it  were  acquitted^  and  though  there  were  no  co- 
"  lour  for  tlie  taking,  the  Judge  of  the  Admiralty  was  judge 
*^  of  the  damages  and  costs,  as  well  as  of  the  principal  mal- 
*'  ter ;  and  he  laid  it  down  as  law,  that,  if  such  an  actioa 
^  were  brought  in  England,  and  the  defendant  pleaded  '  not 
*'  '  guilty,^  the  plaintiff  could  not  recover." 
[  604  ]  '  Unless  tlie  distinction  which  has  been  made  between  in- 
juries to  property,  and  injuries  to  the  person,  can  be  sup- 
ported, such  an  autliority,  uncontradicted  by  any  case,  or 
dictum,  repeatedly  recognized  at  Nisi  Prius,  and  strengthened 
by  the  negative  usage  of  die  courts  of  law,  would,  of  itself^ 
I  think,  be  binding  upon  us  now,  and  conclude  against  the 
plaintiff. 

*  But,  if  that  case  wanted  support,  there  are  many  autho- 
rities which  maintain  the  principle  on  which  tliat  determinatipii 
is  founded. 

'  The  cases  which  are  earliest  in  point  of  time,  ha^e  de- 
cided, only,  that  the  court  of  Admiralty  has  a  jiuisdictton^ 
and  not  that  this  court  has  none ;  but  they  are  founded  on  a 
principle,  which,  in  other  cases,  has  been  extended  to  the  ex- 
clusion of  the  JurisdictioQ  of  this  court. 

'In 
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'  In  4S  Eliz.  it  was  resolved,  "  That,  if  goods  be  takeu  by      1 781  • 
^*  pirates  at  sea,  though  they  are  sold  afterwards  at  land,  yet      ^^*v^/ 
^'  the  Admiralty  has  cognizance  thereof,  for  that  which  is  in-    Lb  Caux 
^  cident  to  the  original  matter,  shall  not  take  away  the  juris-       against 
"  diction."  Edb». 

*  So  it  was  said  by  the  court,  in  1  Vent.  17S,  and  it  is  added, 
''^  That  is  law,  though  there  were  another  r^Bolution  in  Bing" 
«  ley's  Case." 

'  In  Turner  ^  Gary  v.  Nele,  T.  20  Car.  2.-  1  Lev.  243. 
1  Sid.  367.  (a),  one  wno  had  letters  oimarquey  in  the  Dutch 
war,  took  an  Ostender  for  a  Dutch  ship,  and  brought  hai^ 
into  harbour,  and  libelled  her  as  a  prize,  and  there  was  a  sen-^ 
tence  that  she  was  not  a  prize;  and  the  Ostender  libelled  v^ 
the  Admiralty  against  the  captor,  for  damage  sustained,  bw 
hurt  the  ship  had  received  in  port,  wad  d  prohibition  was  praye^ 
because  the  suit  was  for  damage  done  m  port,  for  which^ 
it  Was  said,  an  action  lies  at  common  law;  but  the  prohibi- 
tion was  denied,  as  the  original  was  a  capture  at  sea,  and  the 
bringing  her  into  port,  in  order  to  have  her  condemned  as  a 
prise;  is  bat  a  consequence  of  k,  "  and,  not  only  the  original, 
^*  but  the  consequences,  shall  be  tried  there?* 

*  In  Ridley  v.  Egglesfield,  23  Car.  2.   2  Lev.  25,  an  ac- 
tion was  brought  for  suing  in  the  Admiralty,  against  the  sta- 
tutes of  Ric.  2.  SfHen,  4.  and  the  declaration  stated,  that  the 
plaintiff  libelled  there  for  ship  and  goods,  supposing  them      [  605  ] 
taken  by  pirates  on  the  h^  sea,  and  of  a  coming  afterwards 

to  the  defendant  on  the  high  sea,  whereas  he  purchased  them 
on  the  land.  The  goods  were  contraband,  being  goii^  to  the 
Dutch  in  time  of  war,  and  taken  by  a  Scotch  man  of  war, 
and,  on  a  suit  by  the  defendant,  condemned  in  the  Admiralty 
court  in  Scotland,  and  sold  to  B.  who  bought  them  on  land, 
and  sold  to  the  plaintiff,  in  England.  All  the  court  agreed 
that  the  original  cause,  being  of  piracy,  belonged  to  the  Ad- 
miralty, and,  though  the  goods  were  condemned  in  the  Admi- 
ralty in  Scotland,  this  did  not  alter  the  case  as  to  the  Juris' 
diction  of  the  court,  but  is  pleadable  in  abatement  m  the 
Admiralty  in  Englaiid:  But  neither  that,  nor  the  sale  on  land, 
altered  the  jurisdiction,  the  original  matter  being  piracy, 
which  all  comes  in  queetion  again,  and  the  sale  at  land  is 
a  matter  consequential  upon  the  piracy,  and  dependant 
npon  it. 

'  Ib  fiexv.  Broom,  B.  R.  U.  9  fVill.  3.  Carth.  398,  the 
same  point  was  resolved. 

'  And,  in  10  Will.  3.  in  the  case  of  Brown  fy  Another  v. 
Frdnklyn,  Carth,  474,  the  court  not  only  pftnouuced  affirm- 
atiYely,  for  the  jurisdiction  of  the  Admiralty  court,  agreeably 

tci 

(aj  There  called  Turner  Sp  Cory  Vt  Smiths 
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1 78 1  •       to  the  former  cases ;  but  also,  negatively,  against  the  jurisdic^ 

\^^s/^^       tion  of  the  courts  of  common  law. 
Le  Caux         ^  In  that  case,  there  was  a  motion,  for  a  prohibition  to  the 

against        Admiialt}',  suggesting,  that  trespass  on  the  case,  for  conver- 

Edev.  sion  of  goods,  as  also  the  tiial  of  the  property  of  any  goods, 
belonged  to  the  King,  S^c.  and  was  not  to  be  tried  before 
the  Admiral ;  that,  nevertheless,  the  defendant,  being  the 
King's  Proctor,  had  libelled  against  the  plahitifls,  in  the  Ad- 
miralty, concerning  the  property  of  a  certain  ship  called,  Sfc. 
and  her  cargo,  ^c.  whereas  the  ship  was  a  wreck,  in  the 
East  Indies,  and  not  the  property  of  the  French  King,  or 
any  of  his  subjects  enemies  of  our  King,  but  belonged  to 
subjects  of  the  King  of  Portugaly  who  was  in  amity  with  us, 
and  that  the  goods  came  to  the  hands  of  the  plaintiffs,  on 
land,  in  the  East  Indies.  There  had  been  a  sentence  in  the 
Admiralty  court,  that  all  was  prize,  and,  upon^that  sentence, 
this  libel  was  founded,  charging,  that  the  goods  had  come  to 
the  hands  of  the  plaui tiffs,  that  they  had  embezzled  them,  anc} 
praying  an  account. 

'  It  was  insisted,  for  the  prohibition,  that  it  was  unreason- 
able the  plaintiffs  should  be  concluded  by  the  sentence  upon 
the  general  libel  (a),  to  which  they  were  not  parties,  neither 

'  bad  they  any  notice  thereof. 

*  The  court  inclined  that  the  plaintiffs  ought  to  have  an 
[  606  ]       opportunity  to  be  heard,  and  to  controvert  the  matter  of  fact, 

and,  thereupon,  a  day  was  appointed  to  hear  a  civilian  upon 
this  question,  viz.  Whether  the  plaintiffs,  upon  this  libel 
depending  against  them  in  the  court  of  Admiralty,  might 
controvert  the  property  there,  against  the  tenor  of  the  first 
sentence  ? 

*  'Afterwards,  Dr.  Lane,  acquainted  the  court,  that  an  ap- 
peal might  be  received  against  such  a  general  sentence  for 
prize,  and  the  appellants  would  be  let  in  to  controvert  the 
right;  and  disprove  the  prize;  and  it  appeared,  that,  iu  this 
case,  the  plaintiff's  had  appealed. 

*  Wherefore,  and  for  that  the  court  apprehended,  (as  it  veas 
insisted  upon,  on  the  other  side,)  that  **  prize  or  not  prize** 
was  a  matter  7iot  triable  at  common  law,  but  altogether  ap^ 
propriated  to  the  jurisdiction  of  the  uidrniralty,  the  prohibit* 
tion  was  denied. 

*  The  next  case,  in  order  of  time,  was  the  case  of  Kiy  Sf 
Hubbard  v.  Pearse,  at  the  Cock-pit,  in  the  time  of  Ix>rd 
Wilmington,  which  was  determined  by  Lord  Chief  Justice 
Lee,  and  whose  judgment  1  have,  in  his  own  hand-writing, 
as  follows: 

"  At  a  committee  of  council,  3 1st  Januan/,  1742>  The 
"  declaration  in  prohibition  is :  Whereas  the  statutes  of 
"  Ric*  2.  Sfc.  prohibit  the  Admiralty  to  take  jurisdiction  of 
'^  inatters  at  land,  and  whereas  Kei/  and  Hubbard  are  natives 

of 
((»)  i.  e.  Thejrtt. 
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^^  oY  Ireland,  and  are  merdiantSy  and  were  true  o^'ners  of       1781. 
the  ship   called  the   Canary  Merchant,  and  the  goods       \^sy^ 
therein  were  theirs,  and  were  possessed  of  the  said  ship,     Le  Caux 
**  at  the  city  of  New- York,  eastward  of  the  city;  ueverthe-       against 
"  less  Pears€f  commander  of   the  King's  ship,  the  Ham'       Edb;». 
^'  burgh,  within   the  body  of  the  city  of  Nen^York,  did 
'*  seiae,  and  take  out  of  their  possession,  this  Canary  Mer^ 
*'  chant. — It    then  sets  forth  the   libel,    wherein   Captain 
'*  Pearse  libels,  and  sets  forth  the  King's  orders  of  die  1 1th 
"  of  Juney  1 7.'39,  to  seize  Spanish  vessels ;  also  an  order  of 
"  council  of  the  10th  of  July,  1739,  for  reprisals;  charging 
*^  the  taking  this  ship  on  the  high  seas,  and  that  it  belonged 
'^  to  the  sabjecis  of  Spain,  or  persons  inhabiting  within  the 
*'  territories  of  the  King  of  Spain. — Whereas,  in  truth,  the 
'*  ship  WJU)  taken  within  tlie  body  of  the  city  of  New-York, 
*^  and  not  on  the  sea,  and  whereas  it  did  not  belong  to  the 
'*  King  of  Spain,  or  any  of  his  subjects,  but  did  belong  to 
"  the  plaintiifs. — And  then  it  sets  forth  tlieir  plea,  in  the 
''  Admiralty,  as  to  their  title  to  the  ship  and  goods,  as  sub- 
*'  jects  of  Irelandy  merchants,  their  being  owners,  and  the      [  607  ] 
'^  seizure  thereof  at  land,  and  also  the  seizing  of  a  register, 
**  and  Mediterranean  pass,  which  the  master  had,  and  that 
'*  they  offered  to  verify  this  plea  by  affidavits^  which  are  set 
'^  forth. — ^Tben  charges,  that  the  Admiralty  refused  to  receive 
''  this  plea ;  and  all  the  proceedings  contrary  to  the  prohi- 
'*  bition. 

"  To  this  declaration,  the  defendant  has  denmrred,  and 
**  the  causes  of  denuirrer  are,"  ^c. — [Here  were  set  forth 
four  causes  of  demurrer,  but  the  fourth  only  was 
material] — "  4th  Cause ; — For  that,  *  prize  or  not  prize,* 
^'  and  the  matters  in  question,  are  only  triable  by  the  law 
'^  of  nations,  in  the  Admiralty,  and  not  by  the  law  of  this 
"  land. 

The   plaintiffs    (protesting,  S^c.)    have  joined  in    de- 
murrer. 

'*  This  is  a  question  on  a  seizure,  made  pursuant  to  tlic 
**  King's  order  for  seizing  Spanish  ships,  and  the  question  in 
'*  this  cause  was,  whether  this  was  lawful  prize.  As  this  is 
*'  a  question  u|K)n  prize,  I  think  the  common-law  court  had 
*'  no  right  to  prohibit.  To  prove  it;  in  I  Sid,  S20,  it  is 
*'  said  by  the  couit,  '  Inasmuch  as  the  matter  is  *  prize 
^*  or  not  prize/  no  prohibition  shall  go ;'  and,  in  Carth. 
**  476,  10  WilL  3.  per  cur,  *  Prize  or  not  prize'  is  a 
"  matter  not  triable  at  common  law,  but  altogetlier  appro- 
^'  priated  to  the  jurisdiction  of  the  Admiralty."  And  that 
'^  it  is  so  appropriated,  appears  strongly  from  the  several 
**  acts  of  parliament  cited,  (at  the  bar,)  in  every  one  of 
^^  which,  where  there  is  any  notice  taken  of  the  legal  proceeU- 
^  ings  in  respect  of  prizes,  they  are  noticed  as  in  the  Admi- 
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*  ■ 

\1%\.       "  ralty.  and,  in  6  Ann,  c.  37.  8c  9  Ann.  c.  27.  it  is  plain 
v^v^^       ''  the  legifilature  considered  the  jurisdiction  to  be  in  the 
Le  Caux     *^  same  courts  viz,  the  Admiralty,  whether  the   prize   was 
agajnftt        *^  takea  on  the  sea,  in  a  creek,  an  haveh,  or  river.    The 
Sdan.        if  true   reason  why  the  jurisdiction  is  appropriated  to  the 
**,  Adm^iralty,  is,  that  prizes  are  acquisitions  jure  belli,  and 
'^  j^s  belli  is  to  be  determined  by  the  law  of  nations,  and 
"  not  the  particular  municipal  law  of  any  country.     Nor 
'^  have  the  counsel  cited  one  iustance,  where  a  prohibition 
"  wa^  ever  granted  in  a  cause  of  prize.    The  Solicitor-Ge' 
neral  cited  Mollor/y  lib,  1.  c.  2.  %  6.  where  that  author 
saySi  that  letters  of  reprisal  may  issue,  not  only  by  tlie 
*^  jus  gentiupi^  ts  civile ^  but  by  the  ancient  municipal  law  of 
^'  this  qountry;  and  he  mentioned  a  writ  in  the  Register ,  1^9. 
'^  But  that  is   a  writ  grounded  on  the  statute  of  Magna 
*'  Carta,  c.  30.  which  gives  power  to  seize  and  detain  the 
[  tfOS  ]       "  persona  and  goods  of  alien  merchants  here,  till  satisfac* 
''  tion^is  made  for  injuries  done  to  our  merchants  abroad, 
'^  ThcU,  by  i|Q  means  proves  a  general  power  in  the  courts  of 
^'  la^^  to  exercise  a  jurisdiction  in  matters  of  prize;  but 
''  only  gives  power  to  the  court  of  Chancery,  to  issue  a  writ 
''  for  seizing  and  detaining,  till  satisfaction  is  made,  in  the 
'^  case  mentioned  in  the  statute.     Though,   therefore,  I  do 
''  wee  that  the  jurisdiction  of  a  court  of  Admiralty,  gene* 
'*  r^y,  is  limited  to  matters  arising  super  aUum  mare,  and' 
''  is,  in  that  respect,  local,  yet  I  do  not  take  it  to  be  so  in 
**  case  of  prize ;  for  the  jurisdiction  does  not  depend  on  the 
''  locality,  bu^  the  nature  of  the  question,  which  is  such  as  is 
'^  not  to  be  tried  by  any  rules  of  the  common  law,  but  by  a 
*^  more  general  }aw^  which  is  the  law  of  nations.     It  is  ar- 
'^  gued,    that  the  plaintiffs  in  prohibition,    have,  by  their 
declaration,  made  a  case  which  sliews  that  the  ship,  which 
has  been  seized,  cannot  be  prize,  and  that  the  defendant, 
by  his  demurrer,  has  confessed  this.     But,  though  it  be 
true  that  a  demurrer  does  confess  facts  well  alledged,  I' 
^'  think  thai  will  not  intitie  the  plaintiffs  to  a  prohibition ; 
^'  for,  if  the  common-law  court  has  not  a  jurisdiction  of 
'^  the  subject,  no  admission  of  parties  can  give  it  a  jurisdic- 
''  tion.     Besides,  it  is:  not  confessed  by  the  dcnmrrer,  tl)at 
this  diip  did  not  belong  to  persons  inhabiting  within  the 
territories  or  dominions  of  the  King  of  Spain,  for  that  ia 
not  alledged.     Upon  the  whole,  I  am  of  opinion,  that 
''  the  court  of  common  law  had  no  authority  to  intermeddle 
**  in  this  suit,  (wherein  the  question  appears  to  be,  whether 
**  the  ship  was  prize  or  not,)  and  that  tlie  Admiralty  has  the 
^'  sole  jurisdiction ;   and  if  this  inferior  court  of  Admiralty 
^'  have  done  wrong  in  refusing  the  pica  offered,  or  shall  do 
/'  wirong  m  any. future  determination,  the  proper  remedy  b 
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'  The  judgment  of  die  court  of  law  abroad,  which  was  for       1 78  ] 
tbci  plaintifis,  was  reversed  [1].  \^^>w 

*  Then  came  the  case  of  Rous  v.  Hassard,  in  1750,  whidi     le  Caux 
1  have  already  stated,  and  which,  as  it  was  admitted  *  on  the       aeainst 
first  argument  of  this  case,  has  been  followed  by  nonsuits  and       £i>bn* 
determinations,  at  Guildhali,  which  have  never  been  ol^ected    •[  Qog  J 
to. 

'And  lastly,  the  case  of  Vanderwoodst  and  Others  ▼. 
Thompson,  tried  before  Mr.  Justice  Gould,  on  the  ISthof 
May,  1780,  at  Guildhall,  and  afterwards  brought  before  Aft 
court  of  Common  Pleas  ;  which  was  as  follows : 

'^  It  was  an  action  of  trespass,  against  the  defendaal^  for 
'^  breaking  and  entering  the  plaintiff's  ship,  upon  the  high. 
^'  seas,  and  carrying  away  his  money  and  goods  :  There  was  a* 
'^  second  count,  confining  the  trespass  to  the  goods  only.  Th# 
*'  defendant  pleaded  *  not  guilty^' 

^'  On  the  trial,  it  was  proved,  that  the  defendant  had 
^'  letters  of  marque,  under  which  he  attacked  and  boarded 
'f  the  ship  of  the  plaintiffs,  which  made  some  resistance ;  that 
'*  he  found  tea,  gin,  cannon,  and  small  arms,  on  board,  and 
*'  likewise  some  money,  which  was  taken  out  of  the  ship,  and 
*'  carried  away.  That  the  defendant  carried  the  ship  to  New^- 
*^  castle,  where  the  custom-house  officers  seized  her  for  hav- 
'^  ing  smuggled  goods  on  board ;  and  that  she  was  afterwards 
^*  condemned  in  the  Exchequer.  The  sentence  of  condem- 
'^  nation  was  read.  It  was  contended,  for  the  plaintiff,  that 
**  th«  capture  was  unlawful,  because  the  defendant  did  not 
''  belong  to  the  custom-house ;  and  he  could  not  justify  the 
^  seizure  under  the  hovering  act(^z),  as  king's  ships  only  can 
^'  seize  under  such  circumstances. 

**  But  Mr.  Justice  Gould  held,  that,  as  there  was  reason 
*^  to  suppose  that  the  ship  was  a  pirate,  though  the  jury 
''  should  be  satisfied  she  was  not  really  so,  yet  the  action 
"  would  not  lie. 

**  In  Easter  Term  last,  there  was  a  motion  for  a  new  trial, 
^'  which,  upon  consideration,  was  denied  by  the  court." 

'  Some  of  these  cases  go  only  to  prove,  that  the  court  of 
Admiralty  has  a  jurisdiction  on  the  question  of  '^  prize  or  not 
^*  prize,'*  and  its  consequences,  and,  therefore,  this  court 
would  not  prohibit  ttiem  from  proceeding  on  such  questions ; 

and, 

[l]  The  course  of  the  proceeding  ing  demurred,   as  above   stated,  the 

was  this:  Pear^e  having  libelled  in  the  court  over-ruled  the  demurrer,  upon 

Admiralty-court  at  Ncxo-York,  and  the  which  Pearst  brought  a  writ  of  error 

plea  of  Key  and  Hubbard  having  been  belore  the  governor  and  council.  They 

refused,  they  obtained,  Iromthe  court  aOirmed  the  judgment,  and  then  Pear«e 

of  King's  Bencft  of  that  province,  a  brought  this  appeal, 
writ  of  prohibition,  and   having  de-         (a)  6  G4ro«  1.  c.  21.  §^1. 
clared  in  prohibition,  and  Pearseh^y-" 


i0»  CASES  IN  HILARY  TERM 

178  K       ^^^'  ^^^  ^^^  Admiralty  court  has  .such  a  jurisdiction  is  not 

s^^,^^       now  denied,  on  the  part  of  the  plaintiff.     But  others  of  the 

Le  Caux      ^^*cs  shew,  not  only  that  the  Admiralty  has  a  jurisdiction,  but 

acainst        ^^^^  ^^'^  court  has  none ;  and  that,  upon  the  general  plea,  of 

*    £d£k.        "^^  g"i'ty>  no  action  can  be  maintained,  where  the  question 

relates  to  prize. 

^  But,  if  there  had  been  no  such  authorities,  and  the  ques- 
tion had  been  now  to  be  decided  for  the  first  time,  there  can 
[  olO  ]  be  no  case  in  which  that  maxim  "  quod  inconveniens  est  nan 
**  licitum  est,**  which  is  so  often  reiterated  by  Lord  Coke, 
would  deserve  more  attention. 

^  It  is  a  very  useful  and  a  wise  maxim,  when  applied  to  new 
or  undecided  points;  and,  in  this  case,  the  inconvenience 
would  be  intolerable,  the  convenience  none,  if  such  an  action 
were  sustained. 

*The  inconvenience  would  be  so  great,  that  no  officer 
would  venture  to  seize  a  ship  as  prize ;  for  he  must  do  it  at 
the  peril  of  his  utter  ruin,  since,  if  he  were  mistaken,  be 
would  be  liable  to  an  iniinite  number  of  actions,  the  costs 
of  which  alone,  supposing  the  damages  to  be  universally 
as  trivial  as  iu  the  present  case,  no  private  man  could  dis- 
chai]|e. 

^'Tbe  convenience  would  be  none,  because,  by  one  suit 
m  the  Admiralty  court,  each  individual  is  intitled  to  recover 
a  full  recompence  for  the  injury  he  may  have  sustained. 

'  The  plaintiff  is  not,  (as  was  contended  by  his  counsel,)  at 
Ae  mercy  of  the  owner,  for  he  might  institute  a  suit  him- 
self, or  he  might  make  himself  personally  a  parly  in  the  suit 
commenced  by  the  owner,  of  captor,  and,  in  that  suit,  would 
be  intitled  to  recover,  not  only  for  damage  done  to  his 
cloaths  or  property,  but  for  personal  injuries  to  himself; 
some  instances  of  which  I  have  been  favoured  \\\[h  from  that 
court.  And,  in  this  case,  the  Admiralty  have  made  allowance 
for  the  wages,  provisions,  and  expences,  of  every  man  on 
board ;  which,  for  any  thing  that  appears  to  the  contrary  on 
this  record,  is  the  measure  of  the  real  damages  sustained. 

*  I  agree  with  the  counsel  for  the  plaintiff,  that,  if  it  be 
clear  upon  principles,  or  judicial  authorities,  that  an  action 
may  be  maintained,  the  mconvenience  will  not  avail ;  tlie 
court  must  pronounce  according  to  the  law,  as  they  find  it, 
and  parliament  alone  can  relieve. 

*  But  no  such  principle,  or  authority,  has  been  produced  at 
the  bar.  ^fhe  authorities  are  the  other  way,  and  so,  also,  is 
the  principle ;  for  the  principle  is,  that  the  question  "  pj-ize 
"  or  not  prize.^  and  the  consequences  of  it,  are  conusable 
solely  in  the  Admiralty  court;  the  true  reason  of  which  is,  that 
prizes  are  acquisitions  jMre  belli,  and  the  jus  belli  is  to  be  de- 
termined by  the  law  of  nations,  and  not  by  the  particular  mu- 
nicipal law  of  any  country. 

'The 
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'The  counsel  for  the  plaintiff  have  endeavoured  to  dii«       1781 
tiDguish  the  present  case  from  the  case  of  an  action  brought       v^^,/^ 
immediately  after  the  seizure  of  the  ship,  because  there  has     j^^  Caux 
been  a  sentence  of  acquittal  in  the  Admiralty  court^  which  is       against 
conclusive^  that  the  ship  was  not  lawful  prize.  £d£v.  ■ 

*  Of  that  1  will  take  more  particular  notice  presently ;  but 
I  will  first  examine  more  minutely  what  is  the  ground  of  the 
decision^  at  the  Cockpit^  in  Rous  v.  Hassard,  as  that  may 
afford  an  answer  to  the  objection  made,  that^  at  all  events, 
the  matter  should  have  been  specially  pleaded;  which  was 
an  objection^  that^  for  a  long  time^  had  great  weight  in  my 
mind. 

'  The  ground  of  that  decision  was^  that  the  capture,  as 
prize^  was  not  a  trespass  at  common  law ;  for  Lord  Chief 
Justice  Lee  said,  that^  on  not  guilty,  the  plaintiff  co|ild  not 
recover  in  England, 

^  But  if,  as  insisted  for  the  plaintiff,  the  capture  had  been, 
frimd  Jacicy  a  trespass  at  common  law,  it  would  have  been 
incumbent  on  the  defendant  to  have  pleaded  specially,  that  he 
seized  the  ship  as  prize,  and  what  was  tlie  cause,  or  ground,  of 
seizure. 

*  This  shews,  that  the  courts  have  not  a  concurrent  juris- 
diction, for,  if  that  were  die  case,  the  special  matter  must 
have  been  pleaded. 

*  The  case  before  Mr.  Justice  Gould  was  upon  a  plea<tf 
not  ^uilti/y  and  founded  upon  the  same  principle. 

'  It  is  true,  that  none  of  the  cases  which  I  have  mentioned, 
%vere  founded  on  injuries  to  the  person,  but  were  all  for  da- 
mage done  to  the  ship,  or  to  the  cargo,  or -goods  on  board. 
But  that,  1  think,  makes  no  difference,  for  the  question  must 
he  the  same  in  an  action  of  false  imprisonment^  as  it  is  in 
an  action  of  ti  espass  for  taking  away  the  goods,  or  the  ship ; 
and  the  party  injured  is  as  much  entitled  to  a  satisfaction, 
in  the  one  case,  as  in  the  other,  in  the  Admiralty  court. 
But,  if  there  be  any  difference,  that  difference  will  operate 
in  favour  of  the  defendant,  for  a  confinement  under  a  capture 
is  distinguishable  from  the  common  case  of  a  false  imprison- 
ment. 

'  In  the  case  of  a  capture,  there  is  no  distinct  substantive 
act  of  imprisonment.  It  is  only  a  necessary  and  unavoidable 
consequence  of  the  capture.  ITie  captors  do  not  mean  to 
confine  the  captured  longer  than  they  are  forced  to  do  so,  for 
the  purpose  of  securing  their  supposed  prize.  ITiey  cannot  [  012  J 
throw  them  all  overboard,  and  they  cannot  secure  tht  ship  and 
cargo,  without  imposmg  some  restraint  on  the  men  ;  but  the 
moment  they  get  to  a  shore,  they  are  as  willing  to  get  rid  of 
^he  men,  as  the  men  themselves  can  be  to  go. 

*  It  waj>  admitted,  on  the  first  argument,  That  the  auestioa 
f^  prize  or  not  prize/'  is  a^question  solely  and  exclusively  to  be 

determined 
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]^  Y  8 1 ,       determined  in  the  Admiralty  court.  But  then  it  was  contended, 

\^^^^^       that,  after  a  sentence  in  that  court  declaring  the  ship  to  be 

Lb  Caux     *^  prize,  an  action  might  be  maintained. 

against  *  -^^  ^^  ^^^^  actions  as  the  present,  the  principal  question 

Eden.       niust  be,  "prize  or  not  prize;"  for,  if  the  ship  be  a  lawful 

pri2e,,  it  is  not  a  false  imprisonment ;  and  that  is  a  question 

which  we  cannot  decide. 

^  The  question  of  **  prize  or  not  prized*  must  still  aril«, 
notwithstanding  the  acquittal  in  the  Admiralty,  though  it  is 
true  that  the  sentence  in  that  court  is  conclusive  on  the  ques- 
tion. But  it  b  evidence  of  a  thing  which  this  court  cannot 
enquire  into;  and  that  is  the  ground  of  the  decision  in 
2  tjtv.  25,  for,  though  there  had  been  a  sentence  of  con- 
demnation in  that  case,  and  the  goods  were  afterwards  sold' 
on  land,  yet  the  court  refused  to  grant  a  prohibition,  became 
the  original  causey  being  of  piracy y  must  all  come  in  quea^ 
turn  Mgain^  and  they  held  that  the  sentence  did  not;  alter  the 
case* 

^  In  the  case  in  Carth.  474,  and  the  later  cases  whidh  I 
have  mentioned  in  which  there  had  been  sentences  of  acquit- 
tal, the  question  of  prize  was  as  much  at  rest  as  it  could  be 
in  the  present  case;  but,  notwithstanding  thaty  the  courts 
have  always  said,  diat  the  subsequent  matter  was  not  triable 
at  common  law,  but  altogether  appropriated  to  the  sole  juris- 
diction of  the  Admiralty.  Besides  this,  if  the  original  taking 
be  not  a  trespass  conusable  at  common  law,  the  sentence  of 
the  Admiralty  court  cannot  give  a  jurisdiction  to  this  court, 
which  it  had  not  before. 

'  That  sentence  does  not  alter  the  nature  of  the  original 
taking.  It  was  still  a  seizure  as  prize;  which  the  common 
law  does  not  take  notice  of,  as  a  trespass  ;  and  the  sentence 
cannot  make  that  a  ^trespass,  which  M'as  not  so  at  the  time 
when  the  fact  was  committed. 

'  Upon  the  whole,  as  the  plaintiff  has  had,  or  may  have,  a 
remedy  elsewhere,  as  there  is  no  case  in  which  it  has  ever 
been  holden,  that  such  an  action  can  be  maintained,  and  it 
would  be  attended  with  great  mischief  and  inconvenience  if  it 
[  6ld  ]  could  be  maintained,  and,  as  there  are  several  authorities 
which  say,  the  action  will  not  lie,  I  am  of  opinion  that  there 
must  be  judgment  for  the  defendant.' 

Lord  Mansfield  declared  his  assent  to  every  thing  BuL- 
LEB,  Justice^  had  said. 

Judgment  for  the  defendant. 

The  two  rules  for  new  trials  were  afterwards  discharged,  no 
writ  of  error  having  been  brought  in  this  case  [1]. 

[l]  The  foundation  and  nature  of  Lord  Mansfield y  in  a  very  elaborate 
the  prize  jurisdiction  in  the  court  of  argument,  when  he  delivered  the  opi- 
Admiralty,  having  bcen^earplained  by    niou  of  the  court  in  the  case  of  Lindo 

V.  Rodney 
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V.  Rodney  and  Anothefy  and  the  sub- 
ject being  connected  ^vith  this  case  of 
JaC  Caux  V.  Edejiy  I  have  inserted  what 
his  lordship  said  on  that  occasion,  in 
this  place,  though  the  decision  \i2l$ 
posterior,  in  point  of  time,  to  the  pe^ 
riod  to  which,  tor  the  present,  I  mean 
to  confine  these  reports. 

In  Michaelmas  Term^  22  Geo,  3. 
the  rule  to  shew  cause,  why  there 
should  not  be* a  prohibition,  had  been 
granted ;  and,  in  Hilary  Term,  22 
Geo.  S,  (on  Friday y  tlie  25th,  and 
Saturday y  the  2()th,  of  January,)  the 
case  was  argued  at  the  bar,  by  Dr. 
Wynne ^  king's  advocate.  Dr.  Scott ^ 
the  Attorney 'General  f  and  Dunning, 
against, — and  Wilson,  Wood,  Figott, 
Brikine^  and  S.  Heywood,  in  support 
of,  the  application. 

On  Monday,  the  4th  of  February, 
Lord  Mansfield  delivered  the  opinion 
q(  the  court,  as  follows  : 

Lord   Mansfield, -^^  Many  persons, 
in  the  same  case,  under  the  same  cir- 
cumstances, upon   the  same  ground, 
have  severally   applied  for  a   prohi- 
bition, to  stop  the  Judge  of  the  Admi- 
ralty from  proceeding  upon  a  moni" 
iion,  issued  in  the  usual  form,  in  or- 
der  to  the  condemnation  of   goods, 
wares,    merchandizes,    arms,    stores, 
and  ammunition,  taken  and  seized,  by 
his  Majesty's  land  and  sea  forces,  un- 
der the  command  of  Admiral  Rodney 
and  General  Vaughan,  at  the  island  of 
St»   Eusiatius,  and  its  depejidencies, 
upon  the  surrender  of  the  said  island 
of  St.  Eustafius,  and  its  dependencies, 
on  or  about  the  3d  of  February  last ; 
fnd  citing  all  persons  to  shew  cause, 
why  they  should  not  be  pronounced 
to  have  belonged,  at  the  time  of  the 
capture  and  /seizure,  to  our  enemies, 
and  as  goods  of  enemies,  or  otherwise 
liable  to  confiscation,  be   adjudged, 
and  condemned,  as  good  and  lawful 
prize. 

'  Elias  lAndo  claims  part  of  these 
goods,  as  belonging  to  him,  a  British 
subject,  and,  as  to  them,  prays  a  pro- 
hibition; and,  by  his  suggestion, 
ftmoog  other  tbingS;  he  avers ; 


'  That    Sir     George      1781^ 
Rodney     and     General       v^is^^ 
r^Trg/,(/«,  upon  the  3d     LeCaux 
oi  February y  in  a  hostile       against 
manner,     sei2ed    upon,        Ei>»|i 
and   took  possession  of, 
the  island  of  St.  Eustatius,  with  every 
thing  whatsoever  therein  being,  (open 
hostilities  then  subsisting  between  the 
king  and  the  states,)  and  Uiat  the  goods 
claimed  were  taken  upon  landf  in  the 
said  island  of  St.  Eustatius. 

*  The  ground  upon  which  the  pro* 
hibition  is  prayed,  is ;  that  the  good$ 
were  taken  upon  land^  which  appcam 
upon  the  face  of  the  monition,  and  is 
averred  by  the  suggestion. 

*  The  only  question  then  is,  Whe- 
ther tlie  goods  being  taken  on  land^ 
though  in  consequence  of  a  surrender 
to  ships  at  sea,  excludes  the  only 
prize  jurisdiction  known  in  this  king* 
dom  ? 

*  This  question  naturally  leads  to  9M 
enquiry  into  the  nature  of  this  juris- 
diction, exercised  by  the  Judge  of  the 
Admiralty,  exclusively  of  every  other 
judicature  of  every  kind,  except  upon 
appeal. 

*  Upon  the  motion  being  made,  I 
directed,  in  court,  a  search  to  be  made 
into  the  books  of  the  Admiraly,  espe^ 
cially  during  the  reign  of  Queen  EltzO' 
beth :  I  also  got  a  search  made  my- 
self. And  one  of  the  registers  informed 
us,  in  court,  during  the  argument, 
that  there  are  no  prize-act  books  far- 
ther back  than  lo43  ;  no  sentences 
fiirther  back  than  1 648. 

'  The  register  has  not  been  able  to 
search  farther  back  than  169O.  The 
prior  records  are  in  confusion,  ille-^ 
gible  ;  and  no  index. 

'  It  appears  that  this  jurisdiction  in 
matters  of  prize,  (whether  it  be  coeval 
with  the  court  of  Admiralty,  or,  which 
is  much  more  probable,  of  a  later  in- 
stitution, beyond  the  time  of  memory,) 
though  exercised  by  the  same  person, 
is  quite  distinct. 

'  He  is  appointed  Judge     [  &14  ] 
of  the  Admiralty  by  a  com- 
mission under  the  great  seal,  which 

'  enumerates 
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1781*  enumerates  particularly, 
as  well  as  generally, 
every  object  of  his  ju- 
risdiction ;  but  not  a 
word  of  prize. 

*  To  constitute  that 
authority,  or  to  call  it  forth,  in  every 
war,  a  commission  under  the  great 
seal  issues  to  the  Lord  High  Admiral, 
to  will  and  require  the  court  of  Admi- 
ralty, and  the  lieutenant  and  judge 
of  the  said  court,  his  surrogate  or 
surrogates,  and  they  are  hereby  au- 
thorized and  required,  to  proceed  upon 
all  and  all  manner  of  captures,  sei^ 
sures,  prizes,  and  reprisals,  of  all 
ships  and  goods,  that  are,  or  shall  be, 
taken;  and  to  hear  and  determine, 
according  to  the  course  of  the  Admi- 
ralty,  and  the  law  of  nations. 

*  A  warrant  issues  to  the  judge  ac- 
cordingly. 

*  The  monition,  and  other  proceed- 
ings, are  in  his  name,  with  all  his 
titles  of  olBcc,  rank,  and  degree ;  add- 
ing, emphatically,  as  the  authority 
under  which  he  acts,  the  following 
words  ;  *'  And  also  to  hear  and  di  ter- 
**  mine  all  and  all  manner  of  causes, 
''  and   complaints,  as    to   ships   and 

goods  seized  and  taken  as  prize,  spe- 
cially constituted  and  appointed/' 
*  The  court  of  Admiralty  is  called  the 

Instance  court ;  the   other    the  Prize 

court. 

*  The  manner  of  proceeding  is  to- 
tally different. 

*  The  whole  system  of  litigation  and 
jurisprudence  in  the  prize  court,  is 
peculiar  to  itself:  it  is  no  more  like 
the  court  of  Admiralty,  thaii  it  is  to 
any  court  in  Westminster-HalL 

'  From  8  Eliz,  c,  5.  it  appears,  that, 
in  civil  and  marine  causes^  there  were 
many  appeals,  which  the  statute  re- 
strains tQ  one  to  the  king  in  chancery, 
to  be  finally  decided  by  delegates.  But 
prize  is  not  a  civil  and  marine  cause ; 
and  the  appeal  lies  to  commissioners^ 
consisting  of  the  privy  council. 

^  A  thing  being  done  upon  the  high 
Ipa;  don't  exclude  the  jurisdiction  of 


«« 
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the  courts  of  common  law.  For,  sfci^-' 
ing,  stopping,  or  taking,  a  ship,  upon 
the  high  sea,  not  as  prize ^  an  action 
will  lie ;  but  for  taking,  as  prize,  no 
action  will  lie.  The  nature  of  the 
question  excludes,  not  the  locality* 
This  was  explained  in  the  case  of  Le 
Caux  V,  Eden. 

*  The  end  of  a  prize  court  is,  to  sus- 
pend the  property  till  condemnation  ; 
to  punish  every  sort  of  misbehaviour 
in  the  captors  ;  to  restore  instantly, 
Tclis  levatis,  (as  the  books  express  it, 
and  as  1  have  often  heard  Dr.  Paul 
quote,)  if,  upon  the  most  summary  ex- 
amination, there  don't  appear  a  suffi- 
cient ground  ;  to  condemn  finally,  if 
the  goods  really  are  prize,  against 
every  body,  giving  every  body  a  fair 
opportunity  of  being  heard.  A  captor 
may,  and  must,  force  every  person  in- 
terested to  defend,  and  every  person 
interested  may  force  him  to  proceed 
to  condemn,  without  delay. 

'  These  views  cannot  be  answered  iit 
any  court  of  Westminster-Hall,  and^ 
therefore,  the  courts  of  Westminster- 
Hall  never  have  attempted  to  take 
cognizance  of  the  question,  '^  prize  of 
**  not  prize  ;*  not  from  the  locality  of 
being  done  at  sea,  as  I  have  said,  but 
from  their  incompetence  to  embrace 
the  whole  of  the  subject. 

*  As  to  plunder,  or  booty,  in  a  mere 
continental  land  war,  without  the  pre- 
sence or  intervention  of  any  ships,  or 
their  crews,  it  never  has  been  import- 
ant enough  to  give  rise  to  any  ques- 
tion about  it.  It  is  often  given  to  the 
soldiers  upon  the  spot;  or  wrongfully 
taken  by  them,  contrary  to  military 
discipline.  If  there  is  any  dispute,  it 
is  regulated  by  the  commander  in 
chief.  There  is  no  instance,  in  history 
or  law,  ancient  or  modern,  of  any 
question  before  any  legal  judicature^ 
ever  having  existed  about  it,  in  this 
kingdom.  To  contend  that  such  plun* 
der  was  within  the  rules  and  jurisdic- 
tion of  the  prize  court,  might  be  op- 
poi»ed  by  the  subject  matter,  the  na- 
ture of  the  jurisdiction,  the  person  to 
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whom  it  is  given,  and  the  rales  by 
which  he  is  judge.  Therefore,  the 
counsel  have  confined  their  argument 
to  reprisals  ashore,  by  a  naval  force  ; 
as  least,  I  shall  consider  it  as  so 
confined,  without  entering  into  any 
question  about  booty,  in  a  mere  land 
war ;  as  to  which  I  have  no  light  to 
go  by,  and  it  is  not  now  necessary  to 
be  decided.  Neque  teneo,  neque  dicta 
rejdlo. 

*  The  question  then  is,  Whether 
such  a  capture  ashore,  by  a  fleet  of 
ships,  and  the  land  and  sea  forces 
aboard,  in  consequence  of  a  previous 
surrender  of  the  place,  is  within  the 
jurisdiction  of  the  court  of  prize. 

*  Two  general  objections  have  been 
relied  upon« 

r  6l5  1  *  ^'  That,  though  it  were 
*•  -'    given  and  iramemorially  ex- 

ercised, yet  it  cannot  subsist,  beca'.isc 
contrary  to  the  statutes  of  13  and  15 
ilic.  2.  and  2  Hen,  4. 

*  2.  If  there  is  no  objection  from 
these  statutes  to  the  existence  of  such 
a  jurisdiction,  that  it  is  not  given  by 
immemorial  usage,  or  the  true  con* 
struction  of  the  commission. 

*  As  to  the  first,  These  statutes  ma- 
nifestly relate  to  the  usurpations  of 
the  Instance  court  of  Admiralty,  in 
causes  civil  and  marine j  to  contracts ^ 
plcaSf  and  quarrels,  only  triable  at 
law.  There  is  not  a  word  in  any  of 
the  statutes  applicable  to  the  Prize 
court ;  there  was  no  complaint  of  it ; 
not  a  syllable  of  commissions  to  judge 
of  prize. 

'  In  the  subsequent  altercations,  in 
the  reign  of  James  I.  between  the  Ad- 
miralty and  the  judges,  there  is  not  a 
word  of  prize :  the  Admiralty  don't 
complain  of  prohibitions  in  prize ; 
none  had  ever  been  granted :  the 
judges  don't  complain  of  encroach* 
ments  in  matter  of  prize. 

*  The  view,  purport,  and  tendency 
pf  the  statutes,  is  to  prevent  the  Admi- 
ralty from  trying  matters  triable  at 
law.  The  taking  a  :ihip  upon  the  high 
lea  is   triable  at  )aw   to  repair  the 


plaintiff  in  damages:  but     1781. 
a  taking  on  the  high  sea,      v^i^^^^ 
as  prize,  is  not  triable  at   j^^  Caux 
law  to  repiiir  the  plaintiff     aaainst 
in  damages.     The  nature      i?D£|f 
of  the  ground  of  the  ac- 
tion— prize  or  not  prize — not  only  ao^ 
thorizes  the  prize  court,  but  excludes 
the  common  law. 

'  These  statute's  don't  exclude  the 
common'  law  in  any  case,  and  they 
confine  the  Admiralty  by  the  localitj 
of  the  thing  done,  which  is  the  caus« 
of  action :  it  must  be  done  upon  th« 
high  sea. 

"  If  done  in  ports,  havens,  or  rivers, 
within  the  body  of  a  county  of  the 
realm,  the  Admiralty  is  excluded. 
But  the  prize  court  has  uniformly ,with* 
out  objection,  tried  all  captures  in 
ports,  havens,  SfC.  within  the  realm. 
It  happens  often.  We  all  remember 
several  cases.  Ships,  not  knowing  of 
hostilities,  come  in  by  mistake.  Upon 
the  declaration  of  war,  or  hostilities, 
all  the  ships  of  the  enemy  are  detained 
in  our  ports,  to  be  confiscated  as  the 
property  of  the  enemy,  if  no  recipro- 
cal agreement  is  made.  They  can  onlj 
be  condemned  in  the  Court  of  prize. 

'  What  is  still  more  extensive,  fo- 
reign ports,  or  harbours,  are  not  the 
high  sea,  any  more  than  the  shore, 
but  numberless  captures  made  there, 
have  been  condemned  as  prize. 

*  I  am  of  opinion,  that  these  statutes 
have  no  view,  or  relation  to  the  sub- 
ject of  prize :  consequently  there 
arises  from  them  no  objection. 

*  2.  The  second  objection  is,  that 
the  jurisdiction  is  not  given. 

'I  will  consider  this  objection  in 
three  points  of  view. 

'  1.  Upon  the  words  of  the  commis» 
sion. 

*  2.  Upon  the  reason  of  the  thing. 
'  3.  Upon  authorities  and  usage. 

'  1.  As  to  the  first;  the  commission 
certainly  has  in  view  captures  by 
ships.  Hostilities  are  committed  bjr 
ships  and  the  men  aboard,  at  sea,  or 
ashore ;  a  fight  begins ;  the  v^nquishe^ 
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1 781.       ^^^*    ashore;  gets    the 
,^^^^^       goods   out ;  is  pursued 

TiE  Caux     ^^^''^  J  **"^  ^^®  goods 

against       "^  ^.^f  •  . 

£den  ^^  '  ^'^  town,  IS 

taken   by  the  force  of 

ijhips  at  sea,  and   is   ransomed ;    or 

plate,  money,    and   valuable   effects 

taken. 

*  The  means  this  country  has  of  an- 
noying, and  making  reprisals  upon  an 
enemy,  is  by  naval  expeditions.  There 
never  was,  there  never  will  be,  one, 
no,  not  a  single  ship,  which  has  not  a 
view  to  operations  upon  land,  if  occa- 
sion should  offer.  They  arc  often  the 
main  view — Sir  George  Rooke,  at 
f^i(go-^Admiral  Vernon,  at  Porto  Bella 
and  Carthagena — Lord  Amon,  in  the 
South  Seas — Sir  George  Focock,  at  the 
Havannah — Many  last  war  to  Mar- 
tinico,  Guadaloupe,  and  other  places 
-—Commodore  Johnston  the  other  day. 

*  In  many  old  treaties,  some  of 
which  I  shall  mention  by  and  by,  the 
usual  stipulation  is,  that  the  subjects 
of  the  one  prince  shall  do  no  injury  or 
violence  to  the  subjects  of  the  other, 
by  land  or  sea,  or  in  frcnh  waters,  or 
in  port.  It  is  not  by  accident,  there- 
fore, that  the  words  of  the  commission 
arc  general — all  manner  of  captures, 
seizures,  prizes,  and  reprisals  of  all 
ships  and  goods.  It  don't  say— upon 
the  sea.  It  don't  say — goods  in  the 
ship.  **  Reprisals*  is  the  most  gene- 
ral word  that  can  be  used. 

*  In  causes  civil  ami  marine,  to  give 
jurisdiction  to  the  court  of  Admi- 
ralty, the  libel  must  allege  the  cause 
of  suit  to  be  done  upon  the  high  sea, 
and,  therefore,  if  that  had  been  the 
intention  of  the  commission,  or  the 
rule  of  law,  it  would  certainly  have 
been  so  expressed  in  the  commission. 

*  2.  The  i^ason  of  the 
[  616  ]    thing   requires   the   words 
should  be  general. 

*  It  is,  as  I  have  said,  in  the  view 
of  every  ship,  much  more  of  every 
iSoet,  which  sails  to  make  reprisals,  to 
l^t  on  shore.    There  is  no  place  of 


note  which  can  be  attacked,  whet^' 
neutral  or  British  subjects  do  not  re- 
side, or  have  property,  or  where  the 
enemy  may  not  colourably  borrow 
their  names. 

*  If  it  is  not  within  the  jurisdiction 
of  the  prize  court,  consider  the  conse- 
quence to  the  captors ;  to  the  claim- 
ants ;  and  to  the  state. 

*  The  captors  are  in  a  miserable 
condition  indeed.  The  prize  cannot 
be  condemned.  If  granted,  it  cannot 
be  shared.  Every  officer  and  sailor 
may  be  liable  to  actions  without  num- 
ber. The  taking  cannot  be  disputed. 
To  disprove  the  property,  they  can 
only  have  witnesses  from  abroad,  who 
cannot  be  compelled  to  come.  The 
grounds  upon  which  the  prize  court 
condemns  or  acquits,  cannot  be  read 
at  law  ;  and,  in  every  action  where 
the  plaintiff  recovers  to  the  value  of 
a  farthing,  the  captor  must  pay  the 
costs. 

*  Colourable  claimants  might  easily 
ruin  the  captors,  through  their  want 
of  the  means  of  defence. 

*  It  would  be  equally  mischievous 
to  fair  claimants.  They  could  not 
have  their  property  restored  instantly, 
upon  their  own  papei*s,  books,  and 
affidavits.  They  must  make  formal 
proof.  And  the  owners  or  crew  of  a 
privateer  all  the  while  might  be  spend- 
ing the  effects. 

*  But  to  the  state  the  consequences 
would  be  still  more  mischievous. 

*  No  distinction  can  be  made  be- 
tween British  and  neutrals.  If  the 
jurisdiction  is  null  by  the  statutes,  or 
never  was  given,  it  can  no  more  be 
exercised  in  the  case  of  a  neutral,  than 
in  the  case  of  a  subject. 

*  By  the  law  of  nations,  and  trea- 
ties, every  nation  is  answerable  to  the 
other  for  all  injuries  done,  by  sea  or 
land,  or  in  fresh  waters,  or  in  port. 
Mutual  convenience,  eternal  princi- 
ples of  justice,  the  wisest  regulations 
of  policy,  and  the  consent  of  nations,  ' 
have  established  a  system  of  proce- 
dure, a  code  of  law,  and  a  court  for 
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the  trial  of  prize.  Every  country  sues 
in  these  courts  of  the  others,  which 
arc  all  governed  by  one  and  the  same 
law,  equally  known  to  each.  The 
claimant  is  not  obliged  to  sue  the  cap- 
tors for  damages,  and  undergo  all  the 
delay  and  vexation  to  which  he  may 
think  himself  liable,  if  he  sues  by  a 
form  of  litigation,  of  which  he  is  to- 
tally ignorant,  and  subjects  his  pro- 
perty  to  the  rules  and  authority  of  a 
municipal  law,  by  which  he  is  not 
bound. 

*  In  short,  every  reason  which  cre- 
ated a  prize  court  as  to  things  taken 
upon  toe  high  seas,  holds  equally 
when  they  are  thus  taken  at  land. 
The  original  cause  of  taking  is  here 
at  sea.  The  force  which  terrified  the 
place  into  a  surreader  was  at  sea.  If 
they  had  resisted,  the  force  to  subdue 
would  have  been  from  the  sea. 

'  Mr.  Piggott  candidly  said,  it 
would  be  spinning  very  nicely,  to  con- 
tend, if  the  enemy  left  their  ship,  and 
got  ashore  with  money,  were  followed 
upon  land,  and  stripped  of  their 
money,  that  this  would  not  be  a  sea 
capture.  I  agree  with  him,  but  I 
cannot  distinguish  that  case  from  this. 
Both  takings  are  literally  upon  land. 
In  both  the  prey  is,  as  it  were,  killed 
at  sea,  and  taken  upon  land.  Here 
the  capture  of  the  goods  on  land  is 
the  immediate  consequence  of  the 
surrender  at  discretion  to  a  sea  force. 

*  Would  a  sum  paid  by  capitulation 
upon  land  have  made  it  a  sea  or  a  land 
prize? 

*  Cui  bono  should  all  this  subtlety 
be  spun,  when  the  reason  for  a  juris- 
diction to  judge  a  capture  at  sea,  and 
•uch  a  capture  at  land,  is  exactly  the 
same? 

*  3*  Authorities  and  immemorial 
usage. 

'  In  1^8,  a  treaty,  intitlcd  Confir- 
matio  Tractates  contra  spolia  maritma^ 
4*  pro  deftr4rdatoribiu  coercendis,  be- 
tween Henry  Vll.  and  Louis  XII. 
confirming  one  before  made  with 
Charles  VIII.  (13  ffcn.Ylh  Rymer^ 
vol.  12.  p.  690.) ;  and,  in  1626,  ano- 


ther  between  HenryYlll.  1781, 
and  Francis  I.  (17  Hen,  v^^^^^/ 
VIII.  Rymer,  vol.  14.  p.  /^^  q^^^^ 

'  *''  .         against 

*  They  stipulate,   that      £p  j,^^ 

(before  any  ship  goes  out 
of  port,  the  admiral,  4  c*  s^&ll  ^^ 
sumcient  security  from  the  ownerSf 
that  the  master  and  mariners  shall 
keep  the  peace  towards  the  subjects 
of  the  other  prince;  and  shall  do  them 
no  injury  or  violence  by  land  or  sea, 
or  in  fresh  waters,  or  in  any  port* 
The  mariners  to  take  an  oath,  that, 
when  they  return  with  their  ships,  and 
spoils,  if  they  take  any,  they  will  ina- 
mediately  inform  the  admiral,  or  hit 
officers,  of  the  port  from  which  they 
sailed,  of  their  plunder,  Cprada,J 
spoils,  and  goods,  without  whose  de- 
cree and  permission  they  shall  not  be 
suffered  to  convey  them  out  of  their 
ships,  or  to  exchange,  sell,  or  alien 
them.  No  body  to  purchase,  ^c.  from 
them,  before  the  admiral,  Sj^c,  have 
declared  them  to  be  lawful  prize  and 
capture ;  but,  if  it  shall  be 
found  that  the  said  plunder,  [  6IT  ] 
(pr^daj  was  taken  away 
from  the  subjects,  lands,  kingdoint^ 
or  dominions,  of  either  of  the  said 
kings,  the  goods  taken,  with  damages 
and  interest,  shall,  without  delay,  be 
ordered  to  be  restored  to  the  persons 
who  have  been  plundered,  and  the 
sentence  to  be  against  masters,  part- 
ners, owners,  and  sureties. 

*  Either  party  aggrieved  may  appeal 
to  the  supreme  council. 

*  These  treaties  demonstrate  the  ju- 
risdiction of  prize  in  the  Admiralty 
and  commissioners  of  appeal  then,  to 
have  been  pretty  much  as  it  is  now. 
Ships  of  war  are  to  give  security  to  do 
no  injury  or  violence  by  land  or  sea, 
or  in  fresh  waters,  or  in  any  port. 
When  they  return  with  prize,  they 
are  to  disclose  it,  if  they  have  taken 
any  thing  by  sea  or  land  from  the  sub- 
jects of  either  prince.  If  they  have 
taken  from  the  subjects,  lands,  king- 
doms, or  dominions,  of  either,  instant 
restitution  to  be  made,  with  costs  and 

P  damages* 
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1781.     damages.     If  taken  from 
y^^^,^,     t^e suhjfct,  in  the  land  of 

le  caux  ^?  ^"«"^y;  ^^  ^7^'^^!;"^; 

aeainst  taken  Irani  the  land  ot 

Eden  either  prince,  though  the 
goods  of  an  enemy,  to  be 
restored  :  it  is  a  breach  and  violation 
of  his  territory.  A  capture  of  Admiral 
Boscawen  upon  the  land  and  shore  of 
the  King  o( Portugal  occasioned  much 
discussion. 

*  It  manifestly  appears  from  these 
treaties,  that  the  jurisdiction  equally 
extended  to  goods  taken  by  ships  or 
their  crews  on  land  and  at  sea.  They 
shew  too,  that  no  property  vests  in 
any  goods  taken  at  sea  or  on  land,  by 
a  ship  or  her  crew,  till  a  sentence  of 
condemnation  as  good  and  lawful 
prize ;  which  continues  law  to  this 
day. 

*  In  Goss  V.  Withers^  2  Burr.  694, 
it  is  said,  "That  I  had  talked  with  Sir 
George  Lee,  who  had  examined  the 
books  of  the  court  of  Admiralty,  and 
informed  me,  that  they  held  the  pro- 
perty not  changed  so  as  to  bar  the 
pwner,  in  favour  of  a  vendee,  or  re- 
captor,  till  there  had  been  a  sentence 
of  condemnation,  and  that,  in  the 
reign  of  Charles  II.  Sir  Richard  Floyd ^ 
(the  father  of  the  late  Sir  Nathaniel,) 
gave  a  solemn  judgment  upon  the 
point,  and  decreed  restitution  of  a  ship 
retaken  by  a  privateer,  after  she  had 
been  14  weeks  in  the  enemy's  posses- 
sion, because  she  had  not  been  con- 
demned. That  another  case,  upon 
the  same  principle,  against  a  vendee, 
is  cited  at  the  end  oiAsskvedo  v.  Cam- 
bridge, in  1695,  (Lucas  7^^  after  a 
long  possession,  two  sales,  and  several 
voyages." 

*  In  the  reign  of  Queen  Elizabeth^ 
it  is  well  known  that  a  buccaneering 
war  was  carried  on  by  private  adven- 
turers, and  that,  in  the  Spanish  West 
Indies,  considerable  prize  was  taken 
on  land. 

*  Dr.  Wynne  said,  the  commissions 
to  fit  out  ships  against  the  enemy, 
jcxpressly  authorize  the  persons  to 
yfhpni  they  are  grantc.d  to  t^e  the 


({ 


<( 


enemy's  goods  by  land  as  well  as  by 
sea. 

'  He  cited  one,  by.  way  of  instance, 
in  the  37th  of  Elizabeth,  1595,  (Ry^ 
mer,  vol.  16.  p.  2751.)  A  commission 
to  Robert  Crosse,  giving  full  power,  in 
hostile  manner,  as  well  by  land  as  ita, 
to  invade,  take,  stay,  and  destroy,  any 
ships  or  goods  of  the  King  of  Spain f 
his  subjects,  or  adherents. 

"  And  such  ships,  goods,  jewels, 
"  bullion,  or  any  other  riches  as  they 
"  shall  take  in  them,  we  do  strictly 
*^  charge  and  command  you  to  see 
**  that  they  be  safely  preserved   from 

spoil,  and  to   be  brought  home  in 

good  order  into  our  realm  of  Eng^ 
"  lajidr 

*  They  were  to  seize  goods  by  land 
and  sea.  All  they  seized  th«y  were  to 
bring  to  England,  No  property  vested 
till  condemnation.  They  could  only 
be  condemned  by  the  prize  court  of 
Admiralty.  They,  therefore,  most  cer- 
tainly wore  so  ccmdemned,  though  the 
proceedings  are  lost. 

*  In  the  reign  of  Queen  Elizabeth, 
and  former  reigns,  many  special  com^ 
missions  issued,  to  inquire  into  depre- 
dations by  violators  of  treaties,  and 
the  law  of  nations,  which  are  to  be 
seen  in  Rymer.  But  the  most  ancient 
instrument  shews  a  prize  jurisdiction, 
either  inherent,  or  by  commission,  in 
the  admiral.  It  is  a  letter  from  Ed^ 
ward  III.  to  the  King  o(  Portugal^ 
(Rymer,  vol.  6.  p.  15.)  and  recites  a 
complaint,  that  the  admiral,  before 
whom  the  goods  were  judicially  de^ 
manded,  determined,  that  they  should 
not  be  restored,  as  having  been  taken 
in  war. 

*  Since  the  reign  of  Queen  Elisa- 
beth no  special  commission  appears  to 
have  issued ;  but  the  Judge  of  the  Ad- 
miralty, either  by  virtue  of  an  inhe- 
rent power,  or  the  King's  commission, 
or  both,  has  solely  exercised  the  ju- 
risdiction of  prize. 

*  I  will  conclude  with  three  propo- 
sitions. 

*  1.  That,  so  far  back  as  particular 
c^ses  can  be  traced,  which  is  for  a  cen-? 
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tuiy,  the  admiralty  has  judged  of^ 
and  condemned,  goods  taken  on  land 
as  prize,  as  well  as  goods  taken  on 
sea. 

*  2.  That  every  common-law  autho- 
rity to  be  found  on  the  subject,  allows 
and  supports  the  jurisdiction. 

'  S.  That  the  legislature  has,  in 
many  acts  of  parliament,  recognized 
and  referred  to  it,  as  clear,  certain, 
and  undoubted. 

*  1.  15  April,  1692.  The  sentence 
of  Sir  Charles  Hedges,  Judge  of  the  Ad- 
miralty prize  court,  on  goods  t^ken  on 
the  plunder  of  a  town. 

'*  Captain  Mann,  commander  of 
'^  their  Majesty's  hired  ships  in  the 
**  Wesl  Indies,  goes  on  shore  with  se- 
"  vcral  of  his  crew,  and  pillages  and 
**  plunders  the  inhabitants  of  a  town, 
**  then  in  the  territories  and  domin- 
"  ions  of  the  French  King,  and  brings 
**"  off,  and  carries  on  board  his  ship,  a 
^'  considerable  quantity  of  goods,  to 
"  the  amount  of  ;£20,000,  as  is  sworn 
"  by  several  witnesses,  besides  30  ne- 
"  groes,  worth  £20  eajch.  This  pil- 
"  lage  he  keeps  to  himself,  without 
^*  making  any  distribution  thereof  to 
**  his  followers,  or  crew.  The  ma- 
**  'riners,  thinking  they  had  a  right  to 
'*  a  share  thereof,  have  called  him  to 
*'  an  account  in  the  court  of  prize, 
*^  and  the  questions  which  are  made^ 


«i 


are: 


**  1.  Whether  this  court  has  juris- 
*•'  diction? 

**  2.  Whether  the  mariners  have  a 
^'  right  to  a  share? 

*'  3.  What  that  share  shall  be? 

*'  i.  As  to  the  jurisdiction  ;  which 
**  is  twofold,  the  court  of  Admiralty, 
•*  and  the  court  of  Prize. 

('  Here  there  is  a  long  argument  to 
^ew  that  it  may  belong  to  the  court 
4taf  Admiralty,  as  incident  to  the  mili- 


c< 


tary  authority  of  the  ad-  1781, 
miral,  in  time  of  war,upon  \^f^,y^/ 
descents,  as  well  as  at  f«p.„-. 
sea,— which  is  not  mate-  ^„,j 
rial  to  be  now  stated.-*  Ei>£if, 
He  proceeds  thus :) 

*'  But  go  to  the  second  ground  of 
''  jurisdiction  in  this  case,  that  it  is^ 

(as  it  is,)  before  the  court  of  prize, 
'*  where,  by  the  plain  words  of  the 
''  patent  under  the  broad  seal  of  Engf> 
*''  land,  it  is  evident  enough,  that  the 
'*  court  has  cognizance  of  prize  goods 
"  taken  from  the  French,  as  well  by 
'^  land  as  by  sea.  It  is,  therefore, 
*<  very  clear  to  me,  that  this  court  has 
"  jurisdiction." 

*•  He  then  proceeds  upon  the  other 
two  questions,  as  to  the  shares,  bttC 
that  is  not  material. 

*  This  was  followed,  very  soon  af- 
ter, by  the  cause  which  gave  rise  to 
the  motion  for  a  prohibition  in  1698 

*  1703.  Vigo  Captures  under  dif- 
ferent circumstances*  Many  to  this 
purport. 

*  Adventure.  Trevor,  captain.  The 
Queen  against  the  goods  in  a  certain 
schedule  auQexed,  taken  from  the  ene- 
my, at  the  port  of  St,  Mary  and  St, 
Vigo,  in  the  kingdom  of  Spain,  and 
put  on  board  the  said  8hip>  and  there, 
or  in  the  hands  of  the  said  Trevor, 
now,  or  lately,  remaining,  ^d  against 
all  persons  in  general. 

*  Much  was  undoubtedly  taken  on 
land,  and  all  condemned. 

*  10  June,  17^5.  Petfta*  Sentence 
of  condemnation  to  the  King.  Seve- 
ral purses  of  money,  and  jewels, 
amounting  to  ;£30,000,  and  upwards, 
taken  ^nd  seized  as  plunder,  iq  the 
town  oi  Peyta,  being  a  town  in  thje 
Spanish  West  Indies,  in  the  kingdom 
of  Spain,  from  the  exiemics  of  the 

crpwu 
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1781,     crown  of  Great  Britain , 

y^^^^t^/     were    rightly   and   duly 

Le  Caux    ^^^^  ^y  ^^^  officers  and 

against     "mariners   of  his    Majcs- 

£d£K       ^y*  ships,  (naming  them, 

Src.) 

*  4  Feb.  1746.  Plunder  taken  from 
tbe  island  of  St.  Bartholomew,  and 
condemned  in  Antigua,  viz.  170  ne- 
gro and  mulatto  slaves,  and  divers 
other  goods,  wares,  and  merchandizes, 
Mzed  and  taken  from  the  island  of  St. 
Bartholomew. 

*  V  April,  1759.  Savannah.  Taken 
by  Sir Htfde Parkers  fleet.  Goods  and 
ieffect^iy  (specified,)  taken  in  boats  and 
craft,  and  on  shore.  Many  claims  and 
destitutions. 

*  27  June,  1759.  Plunder  taken  at 
B^fgal. 

*  28  Marchy  176S.  Havan^ah.  Up- 
lUi  another  state  of  facts.  The  ship 
S^ger,  and  the  effects  on  board,  str- 
rendered  by  capitulation,  with  the 
town; — a  treaty  on  land. 

*  These  cases  shew,  that,  for  a  hun- 
dred years,  the  jurisdiction  has  been 
toroie^edly,  n6torioui»ly,  and  quietly 
exercised;  Vrfaich  leads  to  the  second 
proposition,  that  this  exercise  does  not 
Test  on  acquiescence  only,  but 

*  2.  That  every  common-law  au- 
thority to  be  found  on  the  subject,  al- 
lows and  supports  the  jurisdiction. 

*  Brorcn  &  Burton  v.  Frankly n,  the 
King's  Proctor,  Scacc.  H.  10  W.  3. 
'Carth.  474.  Brown  &  Burton,  the 
masters  of  two  ships  belonging  to  the 
East  India  Company,  took  a  French 
ship,  and  cargo, and  money,  upon  land. 
They  had  no  letters  of  marque.  The 
King's  Proctor,  upon   the 

usual  monition,  got  a  sen-  [  619  ] 
fence  of  condemnation  of 
the  whole,  as  perquisite  of  Admiralty, 
and  then  proceeded  u'pon  the  ground 
of  this  sentence,  against  jBroan  ^  Bur- 
f(m,  for  an  account. 


*  They  moved  for  a  prohibition, 
suggesting  the  statutes  of  13  and  15 
Ric,  2.  and  2  Hen.  4.  and  averring 
that  the  goods  and  merchandizes  were 
taken  vpon  land,  in  the  East  Indies,  and 
that  they  were  no  parties  to  the  sen- 
tence, never  heard,  and  ought  not  to 
be  bound. 

'  The  last  was  an  objection  upon 
the  eternal  principles  ot  natural  jus- 
tice, but  immediately  removed,  when 
the  nature  of  the  proceeding  in  rem 
came  to  be  explained. 

*  The  ground  which  remained,  was 
their  being  taken  upon  land.  If  the 
court  had  no  jurisdiction,  the  sentence 
was  null  and  void,  the  subsequent  pro* 
ceeding  was  illegal,  and  must  havft 
been  prohibited. 

*  But  it  waji  insisted,  by  the  coun- 
sel against  the  prohibition,  that  prize 
or  no  prize  was  a  matter  not  triable  at 
common  law,  but  altogether  appro* 
priated  to  the  jurisdiction  of  the  Ad- 
miralty. 

*  The  court  concurred  in  this  pro- 
position, and,  therefore,  denied  th^ 
prohibition. 

'  This  is  a  judgment  in  point,  and 
the  attempts  which  have  been  made 
shew,  that  no  ingenuity  can  distinguish 
it,  and  Lord  Chief'  Baron  Comyn  draws 
a  general  conclusion  and  maxim  of 
law  from  it:—'*  If  a  sentence  be  in 
"  the  Admiralty,  for  a  ship  or  goods, 
'^  a3  prize,  a  prohibition  does  not  go 
^'  upon  a  suggestion,  that  it  was  not 
''  prize,  or  that  it  was  acquired  vpon 
"  land  (a):' 

*  But,  in  1742,  there  is  a  more  so- 
lemn and  more  elaborate  judgment,  by 
Lord  Chief  Justice  Lee,  a  very  able, 
and  a  very  strict  common  lawyer;  viz. 
in  Key  &  Hubbard  v.  Vincent  Pcarse, 
31  January,  1742.  I  was  counsel  in 
it.  It  was  argued,  and  could  only  be 
argued,  as  a  mere  question  of  law,  just 
^s  if  it  had  arisen  in  Westminster  HaU^ 

upon 


(a)  Cm.  Dig.  title  AdmraUy.  (E.  9* J 
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upon  a  capture  in  the  river  Thames^ 
within  the  body  of  a  county. 

*  The  colonies  take  all  the  common 
and  statute  law  of  Englandy  applicable 
to  their  situation  and  condition.  sThe 
courts  of  law  prohibited  the  court  of 
Admiralty,  just  as  the  courts  of  JVest- 
minster  Hall  do  here. 

I  had  a  full  note  of  it.  But,  luckily, 
Lord  Chief  Justice  Lee  having  taken 
lime  to  consider,  he  brought  with  him 
notes  of  the  opinion  he  was  to  deliver* 
which  notes  we  have  in  his  own  hand. 
I  have  al&o  the  report  of  the  corn- 
mi  ttee>  and  the  order  of  counsel  upon 
it. 

*  I  will  state  to  you  the  notes  from 
which  the  Chief  Justice  gave  his  opi- 
nion, in  his  own  hand.' 

(Here  his  Lordship  read  the  opinion 
of  Lee^  Chief  Justice,  verbatim,  as  it  is 
set  forth  supra,  p.  606  to  6O8). 

'  Nothing  can  be  clearer  than  the 
principles  U.id  down  by  him.  The 
question,  *' prize  or  no  prizc^*  is  the 
boundary  line ;  and  not  the  locality  of 
land  or  sea*  or  port  within  the  body 
of  a  county  within  the  realm  [f  l]. 

'  3.  T^at  the  legislature^  in  several 
act9  of  parliament,  has  ipecognized  and' 
referrect  tp  thisjurisdiction  over  goods 
taken  on  land  as  prize. 

*  The  prize  act  of  the  17th  (Jb)  and 
^9^(0  oi George  W.  contain  a  clause, 
that  th^  Lords  of  the  Admiralty  shall 
^nt  a  commission,  at  the  request  of 
uie  owner,  to  the  captain  of  any  ship, 
"  foyr  attacking  or  taking,  with  such 


"  ship,  or  with  the  crew     178 1» 

"  thereof,  any   place  or     v^^^^ 

or  any  ship   or  goods     ^    ^^^ 
belonging  to    or  pos-      g^^^^ 
"  sessed  by,  ^c, 

*  The  statute  of  the  19th  of  George 
in.  (e/),  meaning  to  express  the  same 
tiling,  has  used  more  words  to  effec- 
tuate the  grant  of  the  property  to  pri- 
vateers, but  takes  the  jurisdiction  fo£ 
clear  and  certain. 

*  Subsequent  acts  follow  this. 

^  Upon  these  authorities  there  can  be 
no  doubt.  We,  none  of  us,  ever  had  any. 

^  If  the  question  had  been  doubtful^ 
arguments  from  utility  and  public  con>* 
venience  ought  to  have  turned  the 
scale.  It  could  answer  no  good  end, 
and  must  produce  inextricable  v^is* 
chief,  to  captors,  claimants,  and  the 
state,  if  goods  taken  upon  land  hf 
ships,  should  not  be  within  the  prize 
jurisdiction. 

*  The  merits  are  no  part  of  this 
question.  If  the  captors  have  done 
wrong,  in  substance,  or  in  manner, 
the  Judge  of  Admiralty,  and,  if  h0 
err,  the  Lords  of  Appeal,  have  full 
power  to  make  ample  repara- 
tion. They  give  batisfaction  [  620  ^ 
even  to  an  enemy  prisoner^ 

nvho  is  illiberally  plundered,  or  per* 
sonally  ill  treated. 

*  As  we  are  all  clearly  of  the  opi- 
nion I  deliver,  we  ought  not  to  contri- 
bute to  the  injustice  and  mischief 
which   may  be  occasioned  to  many 

personsi 


W  17  Geo.  2.  c.  34.  §  2. 
fc}29Geo.2.c.34.  §  2. 


CdJ  19  Geo.  3.  c.  67.  §  2. 


[p  1]  So  in  Menctone  v.  Gibbons,  3 
T.  |l.  267,  it  was  held,  on  the  autho- 
rity of  this  case,  that  the  Admiralty 
court  has  jurisdiction  to  proceed 
against  a  ship,  and  condemn  her  to  be 
sold,  upon  an  hypothecation  bond, 
though  made  on  land;  and  that  it 
made  no  difference  that  the  instru- 
Jnent  was  under  seal ;  any  more  than, 


in  the  case  o(Brymer  v.  Atkins,  (in* 
fra,  cit.J  a  recognizance  entered  into 
by  the  parties  in  a  vice-admiralty 
court,  to  abide  the  event  of  an  appeal 
(which  they  held  only  to  operate  in 
that  court  as  a  stipulation  J  was  an 
objection  to  the  jurisdiction  given  to 
the  court  of  appeal. 
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dgainst 
Eden. 


persons,  from  giving  li- 
berty to  declare  in  pro- 
hibition»  and  the  parties 
know,  they  arc  not  finally 
barred  by  our  judg- 
ment.    They  may  apply 

for  t  prohibition  to  every  court  in 

WcBtminster'HalL 
*  Therefore,  we  are  all  of  opinion, 

that  the  rule  should  be  discharged/ 
No  motion  has  been  made  for   a 

prohibition,  in  any  other  court;  but  an 


action,  f'wz.  Mitchell  and  another  v^ 
Rodney  and  another,)  in  which  the 
same  question  arises,  was  tried  before 
Lord  Manfifieldy  at  the  Sittings  after 
Hilary  Term,  22  Geo.  3.  and  a  special 
verdict  found »  upon  which  judgment 
passed  in  B,R.  for  the  defend  an  ts»  in 
the  ensuing  term,  without  argument, 
the  opinion  of  the  court  being  already 
known  ;  and  a  writ  of  error  upon  that 
judgment  is  now  depending  in  the 
house  of  lords  [f  126]  [f  2]. 


[t  126]  On  the  24th  of  Nofoember,  1783,  the  judgment  of  the  court  be- 
low was  affirmed. 


[r  2]  The  prize  court  has  not  only 
exclusive  jurisdiction  of  the  question 
of  prize  or  no  prize,  but  also  of  the 
question  who  were  the  captors;  and  it 
has  a  right  by  its  process  to  place  the 
J>roperty  captured  in  the  hands  of 
those  parties  whom  it  has  decided  to 
have  an  interest  in  the  capture,  as,  in 
that  instance,  the  army  and  navy 
jointly.  And  even  if  that  court  mis- 
construes an  act  of  parliament  on  a 
matter  within  its  jurisdiction,  a  pro- 
hibition will  not  be.  Lord  Camden 
V.  Homey  in  error.  4  T.  R.  382.  So,  if 
the  prize  court  decide  goods  to  be  ene- 
mies' property,  and  the  ship  in  which 
they  were  taken  to  be  neutral,  and 
decree  the  formief  to  the  captofs,  and 
the  latter  to  the  claimant,  it  has  an 
exclusive  jurisdiction  :  also  to  decree 
what  shall  be  paid  to  the  latter. for 
the  freight  which  he  has  lost.  And  it 
may  proceed  for  that  purpose  against 
parties  having  the  produce  in  their 
hands;  notwithstanding  the  goods  have 
been  delivered  to  the  captors,  and  the 
statute  19  G.  3.  c.  67 *  s.  2.  vests  prize 
goods  in  them.  Smart  v.  Wolf,  3  T.  R. 
323.  In  this  and  the  preceding  case, 
these  of  Le  Caux  v.  Eden,  and  Lindo 
V.  Rodney,  are  fully  confirmed,  and 
considered  as  fundamental  decisions 


n 


a 


on  this  subject;  which  is  also  fully 
discussed  and  illustrated  by  the  argu* 
meuts  and  judgments  there  givenr. 
On  the  principle  of  these  decisions 
also  it  is  settled,  that  captors  have  an 
insurable  interest;  being  **  liable  tO 
'*  be  called  to  accotint  in  the  court  of 
Admiralty, where  they  may  be  amerc- 
ed in  dfttnages  and  costs,"  per  Lord 
Kenyan,  Boehm  v.  Bell,  8  T,R.  154. 
See  also  Le  Cras  v.  Hughes,  Marshall, 
Ins,  108.  See  also  JVillis  v.  Commis' 
sioners  of  Appeal  in  Prize  Causes,  5 
East.  22,  and  Brymer  v.  Atkins,  I  H. 
BL  164,  to  which  the  same  observa- 
tions apply.  In  the  former  of  these 
cases  it  was  decided,  that  the  com- 
missioners had  power  (upon  their  ori* 
ginal  jurisdiction  independent  of  the 
prize  acts)  to  charge  the  agent  for  the 
captor,  with  interest  upon  the  pro- 
ceeds, after  a  decree  of  restitution.  In 
the  latter  it  was  held,  that  whefe  a 
prize  court  is  authorized,  by  statute, 
to  give  the  full  value  of  ship,  &c.  to 
the  appellant,  it  is  not  bound  to  inter- 
pret those  words  by  any  definite  mea- 
sure, (as  by  the  price  at  the  port  to 
which  it  was  carried,)  but  has  a  dis- 
cretionary  power  to  declare  the  foil 
value,  and  also  to  enforce  paymeQt 
of  it  from  the  sureties. 
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LuxTON  against  Robinson.  ^I've^rj. 

jfSSUMPSIT,  on  an  agreement^  by  which  the  defendant  In  an  action 
""    was  to  take,  of  the  plaintiff,  certain  premises,  known  by  ^P^°  to  deliver 
the  name,  ^c.  and  the  goods  and  fixtures,  which  should  appear  possession  for 
to  be  the  property  of  the  plaintiff,  by  a  fair  appraisement,  by  S^iSnT^^ab- 
two  appraisers,  or  their  umpire,  or  else  to  forfeit  a  deposit  of  ject  to  a  forfei- 
five  guineas,  and,  if  either  should  fail  in  his  part  of  the  agree-  ^'*!  J°  '*'*"?*• 
ment,  that  he  should  pay  ^10  to  the  other,  exclusive  of  the  the  person  who 
deposit ;  the  defendant  to  take  possession  on  a  day  specified.  ^»»  *«  tidiver 
The  plaintiff  averred,  that,  on  the  day,  he  was  ready  and  wil-  ^  sue  for  Uie* 
ling  to  deliver  to  the  defendant  the   said  premises,  and  such  forfeiture,  wUh- 
goods  and  fixtures  as  should  appear  to  be  the  property  of  the  J",  dedanSon  • 
plaintiff,  at  such  appraisement  as  in  the  said  agreement  men-  possewory  titift 
tionedy  yet  the  defendant  did  not  then,  nor  at  any  other  time,  ***  **""**  ' 
accept  and  take  of  the  plaintiff,  the  said  premises,  but  wholly 
refiised  so  to  do,  by  reason  whereof  he  became  liable  to  paj 
thcJ  said  sum  of  £10,  exclusive  of  the  deposit.     Special  De^ 
murrer ;  for  that  it  does  not  appear ;   1 .  That  the  plaintiff  had 
any  interest  in  the  said  premises,  at  the  time  of  making  the 
agreement ;  nor,  2.  That  he  ever  requested  the  defendant  to 
take  the  said  premises,  and  such  of  the  said  goods,  ^r. ;  nor^ 
3.  That  the  said  goods  and  fixtures  were  ever  appraised  in  any 
manner  whatsoever. 

In  support  of  the  declaration,  it  was  said,  that,  when  a  party 
declares  on  a  demise,  there  is  no  occasion  to  shew  an  interest ; 
if  tlie  defendant  means  to  call  that  in  question,  he  ought  to 
plead  nil  habuit  in  tenementis^3XiiMtieTL\i\e  plaintiff  must  shew  [  621  ] 
a  title  in  his  replication.  Besides,  in  this  case,  it  was  not  ne- 
cessary that  the  plaintiff  should  have  an  interest  hi  the  pre- 
mises, for  nothing  was  to  be  paid  but  for  the  goods  and  fix- 
tures. As  to  the  appraisement,  it  was  enough  to  aver,  that 
he  was  ready  and  willing.  He  could  not  have  an  actual  ap- 
praisement without  the  concurrence  of  the  defendant;  for, 
from  the  nature  of  the  contract,  one  appraiser  must  have  been 
named  by  each. 

Woody  for  the  plaintiff. — IRunnington^  for  the  defendant* 

BuLLER,  Justice, — ^This  is  not  like  a  demise  by  deedii 
Here,  the  plaintiff  was  to  deliver  possession,  and,  therefore, 
he  ought  to  have  shewn,  that  he  had  a  right  so  to  do.  With 
regard  to  the  appraisement,  if  each  was  to  appoint  one,  he 
should  have  shewn,  that  he  had  appointed  one. 

Wood  had  leave  to  amend,  on  payment  of  costs.  y 
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Saturday, 
5iUthFeb. 


The  King  against  the  Inhabitants  of  Cor- 

HAMPTON, 


When  the  titit 
of  the  nte  U— 
to  much  in  the 
pound,— ftnd  the 
PMper's  name  is 
uifttted  in  the 
nfeey&ndabo 
hia  ycmrly  rent, 
though  nothing 
if  vritten 
•gnintt  hit  name 
in  tiie  eolomn  of 


tiriiitm 

rating  for  tht 

Siurpose  of  gain- 
)g  a  lettlement 


THHE  court  of  quarter  sessions  for  the  county  of  Surry, 
•*-  confirmed  an  order  of  two  justices,  for  removing  the  wife 
and  children  of  one  Richard  Goodiff,  from  the  parish  of 
Croydon,  to  the  parish  of  Corhampton,  subject  to  the  o^ 
uion  of  this  court,  on  the  following  facts  : 

Richard  GoodiffvfBs  originally  settled  at  Corhampton,  In 
1769  he  came  to  Croydon,  and  there  rented  a  house  at 
£4.  \Os.per  annum.  On  the  10th  of  June,  1773,  the  overseers 
ot  the  poor  of  Croydon  made  a  rate  of  25.  in  the  pounds  in 
this  foriD;  viz. 


Rent. 

Occupier's  Names. 

Sums  Assessed. 

£10. 
4. 

Q.C. 

A.B. 

Richard  Goedif, 

£l. 

On  the  22d  of  June,  one  of  the  overseers  demanded  of 
Goodiff'Ss.  for  the  rate,  declaring  he  was  assessed  in  that  sum 
for  the  relief  of  the  poor.  Goocfi^  objected,  alledging  he  was 
[  622  1  ^^^  ^  parishioner.  The  overseer  opened  the  rate-book,  and 
shewed  him  his  name  therein,  and  threatened  to  distrain  for 
the  Ss.  if  he  did  not  pay  it.  Goodiff^  on  this,  paid  the  monqr 
directly.  In  the  afternoon  of  the  same  day,  the  overseer  re- 
turned, with  the  vestry  clerk,  and  offered  to  return  the  moiiej> 
saying  he  had  taken  it  by  mistake.  Goodiffrefaaed  to  receivie 
it.  The  overseer,  however,  left  it,  and  went  away,  on  which 
Goodiff'tbrew  the  money  after  him. 

}t  was  admitted,  that  Q.  C.  meant  Quare  Certificate. 

Minsay,  in  support  of  the  order,  said,  he  admitted,  thai 
in  all  the  cases  where  the  ques^on  bttd  turned  upon  the  vnty 
in  which  the  person  meant  to  be  rated  was  described^  the 
court  had  inclined  to  a  favourable  construction,  but  that,  bei^, 
there  was  no  rating.  There  was  no  stun  put  against  Good^a 
name.  The  parish  knew  he  occupied  the  house,  but  uey 
never  intended  to  rate  him.  The  mistake  of  the  overseer, 
(and  corrected  so  soon,)  m  supposing  him  rated  when  he  was 

not. 
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jf^  CQuld  uot  be  binding  on  the  parinb-    He  cited  Rex  y. 
Warblington  (a). 

Kirbjfy  9erjeanty  and  Pulmery  on  the  od^er  &ide,  in^sted, 
^t  the  omission  of  a  particular  sunx  in  the  column  of  '^  sums 
onessed/*  was  supplied  by  the  style  of  the  rate^  being  a  rate 
of  2s.  in  the  pound,  coupled  with  the  entry  of  £4  opposite 
to  Goodiff^s  name,  in  the  column  of  rent.  The  case  of  Rix 
V.  tVarbiingtou  was  very  different  iu  itscircumst^Xices  from 
this,  and  went  upon  fraud  commit(«d  b^  the  pauper. 

Lord  Mansfield,  (stopping  Palmer,) — ^The  case  cited 
^oei  not  apply.  The  payment,  there,  was  not  till  a  year 
after  it  should  have  been  made,  and  the  overseer  was  induced 
ta  receive  it  by  a  misrepresentation.  There  is  no  question 
Iffve..  The  title  of  the  cate  b  *^  Tim  shUlings  in  the  peund,* 
and,  in  the  coltmm  of  rent,  Goodiff'%  rent  is  ^4.  Thjs 
fUes  his  proportion  of  the  rate.  For  what  purpose  was  his 
oaipie  inserted,  if  not  to  rate  him  ?  Then,  has  he  paid  i 
Yes ;  and  againal  his  will ;  and  the  overseer  shall  not  have 
it  in  his  power  to  say,  upon  recon»iderii;ig  ^  matter,  ^  I 
^  have  thougjht  better  of  it,  and  you  shall  not  gain  a  settle- 
«  ment." 

Both  th&  orders  quashed  [f  127]« 


6S9 


1781. 


The  KiVG 
against 

COKHAMP- 

TOir. 


(a)  T.  14  Geo.  S.  Burr.  Settl.  Ca. 
No.  245. 


[t  127]  Vide  Rex  v.  Hechnohd- 
loickff  supra,  p.  564,  and  the  cases 
there  cited,  note  [f  65]. 


Yates  against  F^eckleton. 

A  CTION  on  a  note  of  hand.  The  plaintiff's  attorney,  in 
^^  town,  had  sent  the  note  to  Fox,  an  attorney,  at  Coven- 
try, vidiere  the  defendant  resided,  to  praaeot  it  for  payment ; 
wapdf  by  the  letter  inclosing^  it^  directed  him,  if  payment 
dioidd  be  refused,  to  return  it  immediately  to  him;  adding, 
Aat,  in  that  event,  he  would  send  down  a  writ  to  him,  to  ar- 
rest the  defendant.  Fox  having  accordingly  presented  the 
note,  and  payment  being  refused,  he  wrote  to  the  attorney  in 
town,  to  inform  him  of  it,  and  a  writ  was  sent  to  him,  upon 
which  he  arrested  the  defendant,  who  gave  bail  to  the  sheriff. 
JBox,  afterwards,  got  an  assignment  of  the  bail-bond,  to  the 
plaintiff,  and,  some  time  afterwards,  the  defendant  paid  the 
debt,  and  all  the  costs  then  incurred,  to  Fox,  who  gave  him  a 
receipt.  After  this,  the  bail  were  served  with  process  and  uo- 
tioe  of  declarations  on  the  bail-bond,  Fox  not  having  paid  the 
money  over  to  the  plaintiff,  or  his  attorney, 'and  th^  attorney 

having 


[  623  } 

Monday, 
12th  Feb. 


Payment  of  Uie 
debt,  to  an  agent 
employed  to  b\x% 
the  defendant  by 
the  plaintiff'* 
attorney,  is  not 
payment  to  the 
plaintiff,  thougk 
payment  to  the 
attorney  himself 
is. 


1781. 


Yates 
against 

FaECKLE- 
TOM. 


[  624  ] 
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having  employed  another  agent,  but  without  giving  any  noticef 
of  the  change  to  the  defendant.  The  letter  to  FoXy  accom-* 
panying  the  note,  had  not  been  shewn  to  the  defendant^  before 
he  paid  the  money  ;  but^  when  the  process  on  the  bail-bond 
had  been  served  by,  the  new  agent.  Fox  produced  it  to  the 
defendant,  to  convince  him  that  he  was  duly  authorized  to  re- 
ceive the  money. 

On  Thursday f  the  1st  of  February^  Douglas  obtained  a 
rule  for  the  plaintiff  to  shew  cause,  why  the  proceedings  on 
the  bail-bond,  subsequent  to  the  payment  of  the  debt  and 
costs  by  the  defendant,  should  not  be  set  aside,  with  costs  ; 
and  all  further  proceedings  in  tlie  mean  time  staid.  On  &i- 
turdayj  the  ]Oth  oi  February y  this  rule  was  enlarged,  with 
the  addition,  that  Fox,  on  notice  to  be  given  him  of  the  rule^ 
should  answer  the  several  matters  in  the  affidavits. 

It  was  then,  and  this  day,  urged,  in  support  of  the  rule^ 
that  payment  to  an  agent  is  the  same  tiling  as  payment  to  the 
original  attorney ;  and  that  the  plaintiff's  attorney  ought  not  to 
have  changed  his  agent,  without  giving  notice  to  the  defendant. 
That,  besides,  the  letter,  here,  was  to  be  considered  as  a  spe- 
cial authority  to  receive  the  money,  and,  although  it  had  not 
been  shewn  to  the  defendant  before  the  payment,  yet  the 
plaintiff,  who  had  thereby,  (through  his  attorney,)  vested  the 
power  ill  Fox,  ought  not  to  be  suffered  to  avail  himself  of  that 
circumstance. 

Dunning,  for  the  plaintiff. — Caldecot,  for  Fox. 

The  court  were  clear,  that  an  agent  employed  to  sue  [f],  ia 
not,  therefore,  authorized  to  receive  payment  [<JI^].  Tliey 
said,  it  had  been  formerly  doubted,  whether  payment  to  the 
attorney  was  payment  to  the  party,  though  it  was  now  settled 
to  be  so  [  1  J.  That  the  letter,  so  far  from  importing  an  autho- 
rity to  receive  the  money,  implied  the  reverse,  in  case  the  note 
should  not  be  paid  voluntarily,  becausci  inthatevent.  Fox 

was 


[<l>]  But  if  the  agent  in  town,  take 
money  out  of  court,  which  the.df- 
fendant  has  paid  in  under  a  judge's 
order,  byt  irregularly,  that  shall  bind 
the  plaintiff,  and  be  a  waver  of  the 


irregularity.  Griffiths  v.  Williams^ 
B.  R,  E.  27  Geo.  3.  1  Term  Rep. 
710.- 

[1]  Vide  Vowel  v.  Little,  B.  R.  H. 
20  Geo.  2. 1  Blackst.  8. 


[f]  In  De  Moranda  v.  Dunkm, 
4  T,  R,  1 19,  this  decision  was  men- 
tioned with  approbation :  but  it  was 
distinguished  from  the  circumstances 
of  that  case ;  in  which  a  special 
bailiff  appointed  by  the  sheriff  (at  the 
request  of  an  agent  in  the  country 


employed  by  the  plaintiff  to  execute  a 
writ)  had  arrested  the  defendant,  and 
suffered  hiro.  to  escape,  and  the  court 
decided  that  the  plaintiff  was  bound 
by  the  act  of  the  agent,  and  could  not 
rule  the  sheriff  to  return  the  writ. 
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was  to  return  it  If  it  had  been  meant^  that  he  should  also, 
in  that  case^  receive  the  money,  the  note  would  have  been  left 
in  his  custody. 

Fox  having  made  no  exculpatory  affidavit^  an  absolute  rule 
was  made,  that,  upon  payment  by  the  defendant,  of  the  debt 
and  costs,  (the  costs  of  this  application  excepted,)  to  the 
plaintiff,  all  further  proceedings  should  be  staid;  and  that 
JPor  should  pay  die  debt  and  costs  to  the  defendant,  and 
also  the  plaintiff's  costs  of  this  application  to  him,  on  or  be- 
fore the  1st  oi  March f  otherwise  an  attachment  to  issue  against 
hiiQ. 


178K 


Yates 

against 

Freckle* 

TON. 


Bradbury  against  Wright. 

A  CTION  of  replevin.    The  defendant  makes  conusance 
-""  as  the  bailiff  of  one  Wilkinson^  and  then  states; — ^That 
Eyre  and  Bretland  were  seised  in  fee  of  the  locus  in  quo,  and 
that  they,  by  indenture,  dated  the  20th  of  Aprils  1693,  bar- 
gained and  sold,  aliened,  released,  and  confirmed,  the  same, 
to  Jordan  Bradbury y  his  heirs  and  assigns,  in  fee-farm^  for 
ever,  yielding  and  paying,  yearly,  to  Bretland,  his  heirs  and 
assigns  for  ever,  by  half-yearly  payments,  at  a  place  and  on 
the  times  mentioned,  the  yearly  rent  of  £4  1 7s.  6d.  *'  with- 
out any  deductioti,  defalcation,  or  abatement  for,  or  in  any 
respect  whatsoever.^'    Fhat  seisin  was  delivered  to  him  accord- 
ingly, and,  by  virtue  of  the  said  premises,  Jordan  Bradbury 
became  and  was  seised  in  fee  of  the  locus  in  quo,  and  Bret' 
land  became  and  was  seised  in  fee  of  the  fee-farm  rent  of 
^4. 17«.  6d.  by  the  said  indenture  ot  feoffment  so  reserved  and 
made  payable  to  him,  his  heirs  and  assigns  :  Then  deduces  a 
title  to  the  said  fee  farm  rent  to  Wilkinson,  and  alledges,  that 
£^.  85.  9d.  of  the  saiiA  fee  farm  rent  for  one  half  year,  was  in 
arrear,  and  that  the  goods  were  taken  as  a  distress  for  the 

same. 


Monday, 
12th  Feb. 


On  a  grant  of  9 
fee-fana  rent, 
«  without  any 
deduction,  de* 
falcation,  or 
abatement,  for 
or  in  any  respect 
whataoever," 
the  grantee  is 
entitled  to  rc- 
cdve  the  full 
rent,  without 
deducting  the 
land-tax.-* 
Di»tTess  is  not 
incident  to  a 
fee-farm  rent 
as  such,  except 
the  case  is 
brought  witluB 
the  statute  of 
4  Geo,  3.  c.  98. 
§51F1]. 

t  625  ] 


[f  1]  By  that  section,  after  24lh 
June^  173 1»  all  persons  and  corpora- 
tions have  the  like  remedy,  by  distress, 
and  by  impounding  and  selling  the 
same,  in  cases  of  rent-seek,  rents  of 
assize,  and  chief  rents  (which  had 
been  duly  answered  or  paid  for  the 
space  of  three  years  within  the  space 
of  twenty  years  before  the  first  day  of 
that  present  session  of  parliament,  or 


should  thereafter  be  created),  ^'  as  by 
"  2 IV.  Sf  M.  sess.  I.e.  5.  in  case  of  rent 
**  reserved  upon  leased'  i.  e.  where 
there  is  a  clause  of  distress ;  but  the 
wording  is  inaccurate;  for  it  depends 
upon  the  insertion  of  such  clause, 
whether  the  rent  reserved  is  a  rcnt- 
cliarge^  for  which  distress  may  be 
taken,  or  a  rent-seek. 


1781. 


B&ADBtJRY 

against 
Weight. 
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4Uiie.<9rJP2aa  in  bary  a?  to  £«.  \^d.  part  of  the  said  £t.  89. 9d. 
that,  by  the  land-tax  act  of  1 778,  1 75.  4<f .  was  assessed  on  the 
locus  in  quo,  that  a  like  rate  for  the  B2ad  fee-farm  rent  would, 
by  a  just  propoFtioD,  awoupt  to  the  said  ^.  Vd.;  wherefore 
the  plaintiff,  according  to  the  form  of  the  said  statute  [1],  did 
abate,  deduct,  and  keep  in  his  hands,  the  said  ^.  l{df. ;  and, 
as  to  the  residue,  he  pleaded  a  tender  and  reAisal,  prior  to 
the  time  when,  Sfc.  and  that,  after  the  tender,  and  before  the 
said  distress  was  so  made  and  taken  as  aforesaid,  no  request 
or  demand  was  made  of  the  said  residue. — General  jDe- 
murrer. 

The  question  argued  by  the  counsel,  upon  this  record,  was. 
Whether,  by  virtue  of  the  words,  "  mthout  any  deduction, 
**  defalcation,  or  abatement,  for,  or  in  any  respect  whatso^ 
"  ever,*'  the  grantee  of  the  rent  was  intitled  to  receive  the 
whole,  dischaiged  of  the  land-tax  f  Davenport  argued  for 
for  the  defendant,  in  support  of  the  demurrer,  and  Chambre 
the  plaintifffF  2]. 

For  the  defendant,  Brewster  v.  Kitchen  (a),  and  a  case 
of  Champernon  v.  Champertwn,  before  the  present  Lord 
Chancelior  (Jj),  were  cited.  In  the  first,  upon  a  covenant  to 
pay  a  rent-charge,  without  deduction  of  any  taxes  for  the 
said  rent,  it  was  held,  by  Lord  Holt,  and  the  whole  court, 
that  the  r^|i,t  was  to  be  paid  in  full,  without  deducting  the 
land'tojc  ic^posed  by  4  &  d  Will,  and  Mar.  This  case  was 
stated  to  be  in  poi^t,  and  one  of  the  reasons  ^iven  by  Lord 
Holt  for  his  opinion  in  that  case  seemed,  it  was  said,  q 
fortiori,  applicable  to  the  present;  for  the  rent,  there,  waa 
granted  id  1649>  and,  although  the  present  form  of  the  land- 
t^,  and  which  was  established  before  the  question  arose,  had 
pot  then  been  introduced,  yet,  (because  taxes  of  that  nature^ 
viz.  the  monthly  assessments,  had  obtained  before  that  time^ 
and  there  was,  in  the  acts  of  the  commonwealth,  the  same 
clause  as  in  the  then  and  present  land-tux  acts,  for  the  te- 
nants to  deduct  the  tax  out  of  their  rent  [2],)  he  thought, 
that  the  words  of  exemption  must  have  been  meant  to  com- 
£  626  ]  prehend  such  taxes,  if  imposed  in  future,  and  to  exempt 
the  grantee  from  the  burthen  of  them.     As  to  the  present 


case, 


[1]  Vide  MV.Sf  M.  c.  1.  §  6.  Co- 
pied  in  all  the  sub^icqueot  land-tax 
acts. 

(a)  B.  R.  H.  9  W.  3.  1  Ld.  Raym. 
SI7.  S.C.Salk,\9%,  Carth.4,3S. 


Ch)  1780. 

[2]  4  W.  Sf  M.  c.  1;  §  13.  Copied 
in  the  subsequent  acts.  ^.  If  the 
clause  referred  to  in  the  pica  (viz.  §  6.) 
was  in  the  acts  of  the  commowealth. 


[f  2]   In  the  former  ecUtions,  the  argumenU  for  plaintiff  and  defendant 
wi'rc  reversed,  by  mistake. 
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cBset,  the  land-tax 'had  been  estaUished  in  its  pre^^t  fohn  jtiaft       1 7l^K 
the  year  before  the  date  of  the  deed  on  ^hich  thte  que^tiota  zrif^,      ^^i^<^ 
and,  tha^fore,  must  have  been  ih  die  contemplation  of  Ihfe  BiiADB.Tjif 
parties.     In  Champemon  v.  Champemon,  the  question  w^      a-raihst 
upon  the  construction  of  a  power  to  make  joibturesyree  jfh>m    WRioHti 
titxes,  and  the  Lord  Chancellor  held,  that  the  land-tat  was 
particularly  within  the  words  of  the  power,  as  being  the  only 
tax  to  which  land  is  absolutely  liable. 

Chambre  insisted,  that  neither  of  those  two  cases  appUedy 
because,  in  both,  the  word  ^'  taxes*'  was  expressly  used.     So> 
inHoopwood  v.  Barefoot ,  where  the  tenant  was  also  held  liable 
to  the  land-tax,  the  words  were  still  stronger,  *^  And  all  sumk 
*'  that  now  are  or  shall  be  assessed  or  taxed  for  and  in  respect 
^'  of  the  premises  for  chimney  money,  church  and  poor,  tnr 
*^  otherwise  (c)."     He  said,  the  question  was,  whether  the  de- 
fendant was  intitled  to  the  exemption,  notwithstanding  the 
clause  in  the  land-tax  acts,  by  which  landlords,  owners,  and 
proprietors  of  lands,  are  authorized  to  abate  and  deduct  a 
proportionable  part  out  of  every  fee-farm  rent,  or  other  an- 
nual rent  payable  out  of  their  lancls,  of  the  rate  taxed  or 
assessed  on  them(,a).    To  intitle  him  to  such  exemption,  th% 
words  taxes  or  assessments  ought  to  have  been  uaed.     The 
statute  provides,  by  another  clause,  '^  That  nothing  therein 
**  conlaiued  shall  be  construed  to  alter,  change,  determine, 
**  or  make   void,  any  contracts,  covenants,  or  agtieemeiHs 
*^  whatsoever,  between  landlord  and  tenant,  or  any  other  per- 
*'  sons,  touching  the  payment  of  taxes  and  assessments  (b)^ 
Bat  neither  could  a  case  where  nothing  is  said  about  taxes  6t 
assessments,  be  brought  within  that  clause.    The  general  ex- 
pressions in  the  deed  ought  not  to  be  extended  to  parliament-    >• 
ary  impositions.    They  were  a  sort  of  words  of  course,  and, 
in  ti'uth,  meant  nothing  more  than  was  comprehended  in  the 
reservation  itself.     V\  ith  regard  to  the  argument  drawn  from 
the  time  when  the  deed  was  mside,  it  was  to  be  considered^ 
that  the  land-tax  was  then  only  occasional,  and,  therefore,  it 
was  not  to  be  presumed,  that  the  parties  foresaw  the  permai^ 
nent  renewal  of  it,  or  had  it  at  ail  in  contemplation. 

BuLLER,  Justice,  asked,  if  this  did  not,  on  the  pleadit^i      [  $27] 
appear  to  be  that  sort  of  rent  for  which  there  was  np  remedy 
by  distress  at  common  law,  for  he  conceived,  that,  since  the 
statute  of  quia  emptores  [f  3],  a  rent  granted  iq  fee  could  not 

be 

(c)  B.  R.  T.  8  Ann.  1 1  Mod.  238.         (b)  4  Gto.  5.  c.  t.  f  32.  ^W.^M. 

(a)  4  W.  4-  M.  c.  1.  §  6.  c.  1.  §  34. 


[f  3]  No  rent  service  can  be  re-     fmpiores,  on  any  gratltltillft.   F. 
served,  except  by  the  king,  since  quia     B.  210.  C.    Because  nd   aim 
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1 78 1  •       be  distrained  for,  without  an  express  clause  making  it  a  rent- 

\^f^^^0^^       charge;  and  he  deuied  Davenport's  answer  to  this,  viz.  that 

Beadburt  ftt'farm  rents  were  rent-charges;  observing,  that,  by  the  de- 

against       £nitions  in  all  the  books,  the  appellation  of  ^^Jee-farm**  only 

Wright,     respected   the  proportion  between  the  amount  of  the  rent 

and  the  value  of  the  land[l}.    If  this  rent  was  a  rent-seek, 

he 


[l]  Feodi  Firma  appellatur,  cum  guis, 
ts  dono  vel  concessione  alterius,  prcedia 
tenuerit  sibi  et  hctredibus  suis,  reddendo 
vel  dimidiam  vel  tertiam,  vel  ad  minus, 
quartam  partem  veri  valoris.  Tenens 
Aujusviodi  ad  nulla  servitia  obligatur 
nisi  qua  in  ipsa  charta  continentur,  ex- 
cepta  Jidelitatey  quce  mnnibus  tenuris 
incumbet.  Spelm.  Gloss.  221.  col.  1. 
*^  Chescun  fee-farm  seraentend  Ic  tjc- 
•*  raye  value  ((el  terre^  qui  est  le  cause 
"  n*ttura  ent  relief e."  Brooke  Abr. 
title  Reliefe,  201.  pi.  5.  8.  Cites  45 
Ed,  3.  15.  and  Old  Tenures. 

Blackstone^  (Comm,  vol.  2.  p.  43.) 
says,  "  A  fee-farm  rent  is  a  rent- charge 
**  in  fee,  issuing  out  of  an  estate  in 
**  fee,  of  at  least  one-fourth  of  the 
**  value  of  the  land  at  the  time  of  its 
•*  reservation."  And  he  cites  Co. 
Uttl.  143. ;  which  does,  at  first,  seem 
to  authorize  his  dcfinitiou ;  for  the 
words  of  Lord  Coke  are,  "  It,  (i.  c.  a 
**  rent  reserved  by  deed,  with  a  clause 
"  of  distress,)  is  called  a  rent-charge, 
**  because  the  land,  for  payment 
•*  thereof,  is  charged  with  a  distress;*' 
and  then  he  goes  on,  immediately,  to 
say,  "  If  it  ^e  to  the  whole  value  of 
**  the  land,  or  to  the  fourth  part  of  the 
"  value,  then  the  rent  is  called  a  fce- 
"farm/'    Blackstotic,   probably,    ac- 


cording to  the  most  natural  and  ob» 
vious  construction,  understood  the  pro- 
noun "  it"  in  the  second  sentence,  to 
relate  to  the  same  thing  as  in  the  for- 
mer sentence,  viz.  to  rent-charge.  But 
it  should  seem,  on  considering  the 
authorities  above  referred  to,  (though 
they  do  not  expressly  exclude  the  idea 
of  distress,)  together  >vith  the  text  of 
Littleton,  that,  by  an  inversion  of  lan- 
guage not  uncommon  even  now,  but 
frequently  preferred,  from  affectation, 
in  Lord  Coke*s  time,  the  relative y  in  the 
second  sentence,  is  placed  before  the 
noun  substantive,  viz.  *'  the  rent,"  to 
which  it  refers,  and, therefore,  the  sen- 
tenceought  to  be  understood  as  distinct 
and  independent  of  the  preceding  one, 
and  as  if  it  had  run  thus :  '^  The  rent^ 
'*  (i.  e.  a  rent  certain  reserved  to  a  man 
'^  and  his  heirs,  which  is  "whhX  Littleton 
''  is  speaking  of,)  if  it  be  to  the  whole 
"  value  of  the  land,  or  to  the  fourth 
part  of  the  value,  is  called  a  fee^ 
farm!*  If  this  is  the  true  construc- 
tion, the  inference  is,  that  the  de- 
scription q{  fee  farm  ^  taken  by  itself, 
does  not  imply  a  power  of  distress  ; 
which  seems  to  have  been  what  Bailer^ 
Justice,  hinted  at.  But  a  rent  in  fee, 
of  the  proportion  required,  would  not 
cease  to  be  2i fee-farm  rent,  because  a 

power 


« 


<c 


create  a  tenure  of  himself  in  fee.  Litt,  distress  ;  or  a  rent-seek,  if  po  such 
SI 5.  But  a  rent-service  may  be  re-  clause.  Litt,  217.  It  seems,  there- 
served  on  a  gift  in  tail,  or  for  life,  if  fore,  to  follow,  that  any  fce-farm  rent, 
the  donor  has  the  reversion  in  him.  created  since  quia  emptores  by  a  sub- 
Liit.  214,  So  a  rent  may  be  reserved  ject,  must  be  a  rent-charge,  or  a 
on  m  grant, in  fee  by  deed,  by  way  of  rcnt-scck. 
rent-charge,  if  there  be  a  clause  of 
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he  said  the  distress  could  not  be  supported  but  on  tbe  autho- 
rity of  4  Geo.  2.  c.  28.  §  5.  and  the  avowry  had  not  stated, 
(according  to  that  statute,)  that  the  rent  had  been  duly  an- 
swered 
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power  of  distress  was  superadded.  A 
fte-farm  rent  may  either  be  a  rent- 
seek  or  a  ront-cbarge,  and,  (till  the 
statute  of  quia  fmptores^)  might  have 
been  a  rent-service  [t  128].  But  then, 
in  pleading,  in  order  to  justify  in  re- 
plevin, it  would  be  necessary,  not  on- 


ly to  shew  that  the  rent  was  Kfet^farm 
rentf  but  also  to  call  it  a  rent'charge^ 
or  to  state  that  a  power  of  distress  was 
annexed  to  it.  1  his,  probably,  could 
not  have  been  done  here,  because,  in 
fact,  no  such  power  was  given  by  the 
deed. 


[t  128]  Vide  Mr.  Hargrove's  Edi-  opinion,  "  that  the  term  ^fee-famC 
tion  of  Co.  LittL  p.  144,  a.  Note(5)9  "  is  not  properly  applicable  to  any 
where   th«  very  learned  editor  is  of    "  rents,  except  rentS'Service**  [f  4]. 


[p  4]  Fee-farm-rent,  is  rent  rescrv- 
tnl  upon  a  grant  in  fee  :  fFitz.  N.  B. 
5210,  C.J.  Provided  it  be  not  less  than 
one-feurth  of  the  value.  Co,  Lift. 
I4t4i,  b,  A\so,2 Inst. 44,  is  expressly  ac- 
cordant, which  is  quoted  in  Mr.  Har- 
graved  note  to  the  preceding  passage, 
as  a  contrary  authority,  viz.  to  shew 
that  a  rent  reserved  on  a  grant  in 
fee,  is  a  fee-farm  rent,  xvhatever  its 
quantum  may  be.  These  are  Lord 
Cok^s  word?  :  '**  Either  the  rent  upon 
"  which  it  was  before  letten  to  farme, 
**  or  at  least  one  fourth  of  that  farm- 
"  rent,"  and  he  there  quotes  Brttton^ 
(whom  Mr.  //.  also  relies  on  as  an 
authority  for  his  position),  with  an 
expression  of  dissent,  *'  Buty  Britton 
saiih,  fee  farmes  sont  terres  tenut  en 
fee  a  rendre  pur  eux  per  ann  ie  veray 
value,  ouplus  ou  meins,"  Where  it  is 
observable  that  Britton^  though  he 
does  not  express  Lord  Coke\  limita^ 
tion  to  one-fourth,  by  po  means  c/e- 
nies  it ;  but  leaves  it  ambiguous. 
Therefore,  he  seems  no  direct  autho- 
rity for  Mr.  Hargrave*s  doctrine,  even 
if  he  were  not  overpowered  by  Lord 
Cokeys  dissent.  Madox,  Firma  Hurgij 
3.  whom  Mr.  Hargrove  also  cites  as 
;an  authority,   only  says,    *'  By  fee- 


*'  farm  is  meant  perpetual  ferme  or 
•*  rent."  Without  entering  into  the 
subject  of  quantum.  The  precedeDts 
of  grants  in  fee-farm,  which  he  there 
refers  to  in  his  Formularty  do  not 
shew  any  thing  as  to  the  point  of 
quantum.  It  is  certain  that  lands  held 
in  fee-farm  generally,  were  exempted 
from  wardship,  &c.  in  Magna  Charta^ 
c.  27.  without  any  expression  of  the 
value.  Therefore  it  would  appear, 
that  there  was  some  understood  value 
at  common  law,  the  payment  of  which 
entitled  the  tenant  in  fee-farm  to  such 
exemptions,  and  for  this  reason,  as 
well  as  on  the  express  authorities  here 
collected,  it  seems  the  better  opinion^ 
that  a  fee-farm  rent  must,  at  the  time 
of  its  creation,  be  at  the  lea:»t  one- 
fourth  of  the  value  of  the  landt. 
With  the  greatest  deference  to  Mr, 
Hargrave\  superior  learning  andjudg- 
roent,  I  cannot  understand  how  the 
term  (ee-farm-rent  can  be  confined  to 
rent-service.  It  appears,  by  the  prin- 
ciples above  stated,  {note  F  5),  that  a 
fee-farm-rent  cannot  be  a  rent-service, 
unless  created  before  quia  tmptores^  or 
by  a  grant  of  the  crown  :  and  Co. 
Lift,  in  the  place  cited,  144,  fl,  is  ex- 
press that  a  fee-fami-rcnt  may  be  a 
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sw^red  or  p$iA  for  the  space  of  diree  jesrsy  within  the  spmcit 
of  Xy»htity  Jreto  before  the  first  dfty  of  the  s^ssiofti  of  parliament 
when  di^  statute  passed.  - 

Davenport  then  said^  he  ^I'as  inclined  to  think,  the  right^to 
distrain  was  admitted  by  the  plea. 

On  the  principal  point,  liord  Mansfield  said,  with  re- 
gard to  Ckambre's  bbservations  on  the  cases,  that,  in  none 
of  them,  was  there  any  mention  of  a  subsequent  land-tax. 
There  could  be  no  words  stronger  than  those  in  the  present 
ctse ;  and  it  would  not  hare  been  clearer  if  the  deed  hid  run, 
**  without  any  deductiouy  defalcation,  or  abatement/or  taxes" 
He  said,  he  thought  there  were  cases  in  the  equity  books  on 
this  point,  and  desired  the  cause  to  stand  over  till  this  day,  that 
they  might  be  looked  into. 

1.  The  qourt  now,  on  the  principal  point,  declared  their 
opinion,  that  tlie  rent  should  be  paid  without  any  deduction 
for  the  land-tax;  and  founded  themselves  on  the  authority  of 
the  cases  cited  from  Lord  Raymond,  Salkeld,  Carthew,  and 
11  Mod.  'i.  As  to  the  other  point,  they  were  of  opinion 
against  the  defendant,  for  that  the  rent  was,  in  its  nature,  a 
rent-seek,  and  the  party  could  not  distrain  but  under  the  sta- 
tute, and  therefore,  in  his  avowry,  he  ought  to  have  brought 
bis  case  within  it. 

But,  as  the  merits  were  in  the  defendant's  favour,  it  was 
agreed,  that  the^  demurrer  should  be  allowed^  without  costs  on 
^her  side. 


rent-chargef  Blachtone's  error  ap- 
pears only  to  have  been  in  stating,  that 
|t  must  be  a  rent-charge,  by  taking 
that  which  was  simply  meant  by  Lord 
Coke  as  an  instance^  to  be  a  defifUtion 
of  a  fee-farAi-rent.  In  the  case  cited 
from  the  year-books  45  Edw.  3.  p.  15, 
it  seems  not  only  that  a  fee-farm-rent 
is  expressly  limited  to  not  less  than 


one-fourth,  but  that  the  creation  of 
such  rents,  by  lease  in  fee-farm,  since 
qtua  emptoreSy  is  reco^ized  by  Finck^ 
den  J  a  judge.  It  seems,  therefore,  that 
where  there  is  a  lease  in  fee-farm,  since 
the  statute,  there  may  be  a  fee-farm- 
rent,  which  is  not  a  rent-servicej  but 
where  there  is  tenure  in  fee-farm^  the 
rent  is  rent-service. 


7Ae  JSnd  of  Hilary  Term,  21  Georoe  III. 
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ARGUED  AND  DETERMINED 


IN    THE 


COURT  OF  KING'S  BENCH, 

IN 

EASTER  TERM, 
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Pearson  against  Campion.     ,  ^S^*^' 

T\VNNING  was  to  have  shewn  cause  against  a  rule  for  a  An  apparitor 
^  prohibition  to  the  ecclesiastical  court,  in  a  suit,  by  an  ^."rtaaUo^*** 
apparitor,  For  his  fees ;  but  he  mentioned,  that  he  found  it  had  for  hu  fees, 
been  decided,  that  a  proctor  or  register,  cannot  maintain  such 
a  suit,  and  for  tliis  cited,  Pollard  v.  Gerrard  (a)  [I] ;  and,  as 
this  case  seemed  to  be  within  the  same  reason,  he  withdrew 
his  opposition  to  the  rule. 

Tlie  rule  made  absolute. 


fa)  B.  R,  M.  13  IF.  3.  Ld,  Rai/m.        [1     Vide,  also,  Joh  son  v,  Lee^  B. 
703.  T.  8  mu.  3.  5  Mod.  238. 


Vol.  U.  Q 
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Satardty, 
5th  May. 


If  a  man  who  is 
uuolveDt  has 
Cunveyed  his 
estate  to  trustees 
for  the  payment 
of  his  debts,  and 
allenrardsy  be- 
fore the  trust  is 
performed,  gets 
fraudulently  in- 
to possession,  a 
residence  of 
forty  days  will 
not  a  gain  a 
scitlement* 


[  ^'si  1 


The  King  against  the  Inhabitants  of  St 

Michael's  in  Bath. 

nnHE  court  of  (garter  Sesnons  for  the  county  of  Somersei 
^  confirmed  an  order  of  two  justices,  for  the  removal  of 
JoJm  Freeman,  from  Walcott,  to  St.  MichaeFs  in  Bath,  and 
stated : 

''  That  tlie  pauper,  being  entitled  to  two  freehold  houses 
in  Walcott,  one  of  the  value  of  £9.%  a  year,  the  other  of  <£t6 
a  year,  in  177B,  conveyed  them  by  lease  and  release,  to  trustees^ 
in  trust,  to  be  sold,  and  the  money  arising  from  the  sale  to  be 
paid,  lirat  ki  discharge  of  two  mortgages  dqe  thereon^  amount- 
mg  to  £500,  afterwards  to  his  odier  creditors  rat^ly,  and 
the  surplus,  if  any,  to  him,  his  executors,  administrators,  and 
assigns ;  HThat  the  houses  were  both  let  to  other  persons  at  the 
time  of  tlie  conveyance,  and  the  pauper  then  resided  in  a  pub- 
lic house  in  the  parish  of  St.  Michael,  at  the  rent  of  ^40 
per  annum,  which  he  had  occupied  several  years,  till  he  failed; 
That,  afterwards,  one  of  tlie  houses  becoming  void,  the  trus- 
tees having  the  possession  and  the  key  thereof,  employed  one 
Betty  Farraniy  then  a  lodger  in  the  pauper's  house,  to  clean 
the  said  vacant  house^  and  paid  her  3s,  for  so  doing,  and  de- 
livered her  the  key  for  that  purpose,  which  having  done,  she 
placed  the  key  in  the  bar  of  the  public  house,  among  some 
other  things  of  her  own  which  she  kept  there,  intending  after- 
wards to  re-deliver  it  to  the  trustees,  but  that  the  pauper*^ 
wife  took  it  from  thence,  and  took  possession  of  the  vacant 
house,  and,  with  her  husband,  had  continued  there  ever  since 
to  the  time  of  removal,  being,  in  the  whole,  one  year  ^nd 
three  quarters ;  ^Hiat  one  of  the  trustees,  seeing  her  carrying 
her  goods  thither,  gave  her  notice  she  was  doing  wrong,  »ot 
having  the  consent  of  either  the  trustees  or  creditors,  to  wiiica 
she  replied,  '^  I  am  going  to  my  own  estate,  for  I  and  the 
'^  children  can't  lie  in  the  street;"^  That  the  premises  had  not 
yet  been  sold  by  the  trustees;  That  the  value  thereof  was 
abont  ^50  at  present,  but  at  the  time  of  the  conveyance 
was  something  more ;  '^Tliat  the  debts  owing  by  the  pauper, 
for  which  such  trust  deed  was  executed,  including  the  two 
mortgages,  wore  <£88I  and  up\\|irds ;  That  it  did  not  appear, 
on  that  deed,  how  the  annual  rents  were  to  be  disposed  of 
till  the  sale  should  be  made." 

Dunning  and  Burroughs,  in  support  of  the  removal,  con- 
tended, that  the  pauper  had  no  property  in  Walcott  by  which 
he  could  gain  a  settlement,  for  that  the  conveyance  divested 
the  whole  of  his  interest  for  the  benefit  of  the  creditors,  the 

debts 
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debts  being  more  than  the  value.  They  likened  this  tp  the 
cases  of  persons  entitled  to  administration  or  dower,  who 
reside  without  administration  being  granted,  or  dower  as- 
signed, and  cited  Rex  v.  Widworthtf  (b),  and  Rex  v.  Pain^ 
wick(c)j  to  shew,  that  such  persokis  do  not  gain  a  setde- 
iiient[f  1€9].  It  must,  they  said,  be  intended,  that  thn 
trustees  were  to  have  the  immediate  profits,  as  they  had  the 
possession.  That  the  case  of  Rex  v.  Natland(d)y  which 
would  perhaps  be  relied  on  by  the  counsel  on  the  other  side> 
wasooly  an  opinion  of  Gould,  Justice,  on  the  circuit,  and 
was  not  ai^ued  on  the  merits,  in  this  court.  If  th^y  were 
to  admit  that  the  pauper  had  a  right  to  have  resided  till  the 
ftale,  yet  they  insbted,  that  he  could  not  have  gained  a  settle- 
ment under  the  circumstances  which  had  happened^  because 
the  possession  was  acquired  by  wrong. 

Gould  and  MorrU  argued,  against  the  orders,  that  the 
trustees  had  no  beneficial,  and  the  creditors  no  legal  in- 
terest. The  beneficial  interest  remained  in  the  grantor  till 
&e  sale,  and  there  was  no  doubt  but  that  a  settlement  might 
be  acquired  by  an  equitable  estate.  If  this  case  differed  from 
that  of  a  mortgagor  in  possession,  it  was  stronger  in  favour 
of  the  settlement,  because  a  mortgagee  has  both  the  legal 
and  a  beneficial  interest.  This  did  not  resemble  the  case  of 
Rex  V.  IVidworthy,  because,  till  administration,  nobody  has 
a  right  where  there  are  several  next  of  kin.  A  sole  next  of 
kin  would  gain  a  setdement  before  administration.  In  Rex  v. 
Painszffick,  it  was  argued,  and  could  not  be  denied,  that 
there  were  many  things  that  might  bar  the  dower,  and  pre* 
vent  an  assignment  from  being  ever  made.  Aston,  Justice, 
was  dissatisfied  with  the  decision  in  that  case.  Here,  the 
pauper,  at  any  time,  might  have  prevented  the  sale,  by  ten- 
dering the  money.  The  trustees  could  not  have  maintained 
an  ejectment  against  him  till  after  the  sale,  and  by  joining 
with  the  vendee.  These  were  private  transactions,  which 
the  parish  had  no  right  to  pry  into,  and  the  court  would 
not,  in  a  settlement  case,  enter  into  the  amount  ot*  a  man's  [  632  ] 
debts,  nor  enquire  whether  there  would,  or  would  not,  be 
a  surplus.  They  also  relied  on  Rex  v.  Natland,  and  men- 
tioned a  case  of  a  devise  to  trustees  to  sell,  where  the  testa- 
tor's children  continued  to  reside,  and  gained  a  settlement ; 
apd  said  it  must  have  been  the  same,  if  the  devise  had  been 
to  sell  to  pay  debts. 

Lord  Mansfikld, — If  tlie  estate  on  which  a  pauper  re- 
ades  is  substantially  his  property,  that  is  sufficient,  whatever 

forms 

Cb)  T,  10  Sr  II  Geo,  2.  Bun\  SettL  [t  129]  VideRexy.  North  Curr^,  M. 

Cases,  No.  34.  22  Geo,  3. 

(cj  T.  U  Geo,  3.  Burr.  Settl.  Cases,  (d)  hL  1 5  Geo,  3.  Bwrr.  SettL  Cases, 

No.  243.  No.  247. 
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forms  of  conveyance  there  may  be ;  and,  therefore  a  raort-* 
gagor  in  possesion  gains  a  settlement,  because  the  mortga- 
gee, notwithstanding  the  form,  has  but  a  chattel,  and  the 
mortgage  is  only  a  security.  It  is  an  affront  to  common 
sense  to  say  the  mortgagor  is  not  the  real  owner.  But  here^ 
what  interest  had  the  pauper  in  this  estate  [f  1]?  He  made 
an  immediate  conveyance  to  trustees,  not  a  mortgage,  to  sell 
and  pay  off  two  mortgages  and  oiher  debts,  and  when  this 
conveyance  was  made,  it  was  so  doubtfid  whether  there 
would  be  any  surplus,  that  the  deed  says  that  he  shall  have 
the  surplus  if  any.  He  had  only  a  chance  of  a  residue,  and 
had  not  a  right  to  continue  a  moment  in  possession.  A 
mortgagor  has  a  right  to  the  possession,  till  the  mortgagee 
brings  an  ejectment  After  the  mortgaijee  has  got  into  pos- 
session he  might  gain  a  settlement.  There  is  still  another 
and  a  stronger  ground,  in  this  case^  for  the  possession  was 
gained  by  fraud. 

WiLLBs,  and  Ash  HURST,  Justices f  of  the  same  opinion. 

BuLLER,  Justice, — 1  am  of  the  same  opinion.  To  make 
this  resemble  the  case  of  a  mortgagor,  an  instance  must  be 
shewn  in  which  the  mortgagee  had  been  in  possession,  and 
has  lost  it  again  by  fraud  [f  £]. 

Both  tlic  orders  confirmed. 


[f  l]  In  R.  V.  Tarravt  Launcesteuy 
as  it  is  reported  in  3  East,  Q26,  the 
court  appears  to  have  reverted  to  this 
doctrine  of  Lord  Mattfifitld,  (which 
seems  questioned  in  R.  v.  Edington, 
cit,  in  fray  J  and  to  have  wisked  to  con- 
fine the  acquisition  of  settlements  by 
estate,  according  to  the  strict  word  of 
9  Geo,  1.  C.7'  s.  5.  to  the  continuance 
of  the  interest  in  the  estate. 

It  was  there  held,  that  a  pauper^ 
who  alter  marriage,  purchased  an 
estate  under  ,£30,  and  afterwards 
conveyed  to  trustees  (in  trust  out  of 
the  rents,  to  raise  a  sum  of  money, 
and  to  pay  the  residue  to  his  wife  for 
life,  and  after  her  death  to  the  hus- 
band) though  he  continued  in  posses- 
bion,  gained  no  settlement  as  by  resi- 
dence on  the  equitable  estate  of  his 
wife.  That  decision  however  may  be 
supported  on  a  different  ground,  men- 
tioned in  the  argument,  viz.  that  the 
settlement  would  depend  on  the  act 
of  the  original  purchaser  of  an  estate 


under  £30.  And  I  find  from  an  M.  S. 
note  of  this  case,  that  this  objection 
was  first  started  by  the  court,  during 
the  argument  on  the  other  side,  in 
these  pointed  terms.  **  If  the  origi- 
**  nal  estate  was  insufficient  in  value 
*'  to  give  the  husband  a  settlement^ 
"  can  the  owner,  by  granting  await 
**  part  of  it,  make  it  sufficient?"  May 
not  this  be  considered  as  the  better 
foundation  for  this  decision?  It  ap- 
pears otherwise  difficult  to  reconcile 
it  with  R.  V.  Edington, 

[f  2]  "  In  the  case  of  R.  v.  St.  Mi* 
"  chaeVs^  Bath,  it  was  said,  that 
"  cither  a  mortgagor  or  mortgagee 
"  might  gain  a  settlement,  according 
"  to  circumstuuccs.  One  of  thos^ 
"  circumstances  is  possession;  and 
**  upon  possession  all  the  questions 
**  have  turned."  Per  BuUer,  J.  in 
R.  v.  Catherington,  3  T.  R.  771- 
whore  it  was  held,  that  a  mortgagor, 
who  liaving  been  turned  out  of  pos- 
session  by  ejectment  at  the  suit  o( 

the 
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The  King  against  Greaves. 


Saturday, 
5th  May. 


A  N  original  order  of  bastardy  was  made  at  the  Notiing'  An  original 
-^  ham,sfiue  Sessions,  (Easter  1780,)  wliich  having  been  ^'"^^  ^y 
removed  into  this  court,  and  a  rule  granted  to  shew  cause,  be  made  at 
why  it  sin  uld  not  be  quashed,  the  court  desired  the  counsel  IJl^^'*^' 
agitirivt  ihc  order  to  begin. 

nfildzdn  stated  the  principal  objection  to  be,  that  tlie 
ScF  ions  have  no  original  jurisdiction  in  making  orde^  of 
ba'siaidy,  and  mentioned  Dr.  Burns  opinion  and  reasoning 
on  th'it  point  fej,  and  Wood's  or  PridgeorCs  case  in  Btd^ 
strode  (f), 

Ilorvartk,  in  support  of  the  order,  said,  there  were  four 
oc  five  cases  which  had  decided  that  the  statute  of  Car.  1.  (g), 
givrs  die  Sessions  an  original  jurisdiction. 

BuLLER,  Justice^  read,  from  Bott(h),  Slater^s  C2LSe  (i), 
and  the  court  were  clearly  of  opinion,  that  the  Sessions  have 
an  original  jurisdiction  [2]. 

Hie  order  confinned. 


[  ^33  3 


Ce)  Bvrns  Jvstice,  13tli  Ed.  vol.  1. 
p.  15)5. 

CfJ  B.  R,  13  Car.  1.  2  BuUtr,  355. 
S.  C.  Cro.Car.  341.350. 

Cg)  3  Car.  I.  C.4. 

(h)  BoU2nd.  Ed.  p.  lip. 

(ij  B.  R.  E.  13 Car.  i.  Cro.  CarAJO. 


[2]  Vide  Rei  v.  Cleg.  M.  8  Geo.  1. 
1  67r.  475,  where  an  original  order 
made  at  sessions  was  conHrmcd.  It 
was  not  objected  to  on  that  giound, 
but,  on  the  contrary,  the  authority  to 
make  such  an  order  was  admitted. 


the  mortgagee,  afterwards  inhabited 
one  of  the  houses  on  the  estate,  by 
permission  of  the  agent  of  the  latter, 
gained  no  settlement,  having  neither 
jus  in  re  nor  ad  rem.  This  doctrine 
was  fully  confirmed  in  Jl.  v.  Eding- 
ton,  1  East.  288;  where  the  court 
said,  that  the  best  ground  of  the  deci- 
sion of  the  principal  case  was  the  pos^ 
session  being  fraudulent ;  and  held, 
there,  that  a  party  remaining  in  pos* 
5ession  of  an  estate  would  gain  a 
settlement,   notwithstanding    a   con- 


veyance made  in  the  mean  time,  of  the 
legal  estate  to  trustees,  in  trust  to 
raise  a  sum  of  money  by  sale  or  mort- 
gage, and  afterwards  to  reconvey. 
There  was  no  evidence  of  what  had 
been  done  under  the  trust,  nor  of 
what  surplus  would  remain  after  the 
execution  of  it.  It  was  a  case  in 
which  value  was  not  material;  and 
the  court  considered  in  general,  that 
such  a  cestui  que  trust  is  on  the  same 
footing  with  respect  to  settlements  as 
a  mortgagor. 
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Tuewiay, 
Sth  M»y. 

A  bill  of  ex- 
change with 
»  blank  io- 
donemrnt, 
being  stden 
and  nei^ 
tiated,  an 
innocent  in« 
dortee  shall 
feoover  upon 
it  against  the 
drawer. 


Peacock  against  Rhodes  and  Another. 

IN  an  action  upon  an  inland  bill  of  exchange,  laUch  wai 
tried  before  Willes,  Justice^  at  the  last  Spring  Assizes 
for  YorkshirCf  a  verdict,  by  consent,  was  found  for  die 
plaintiff,  subject  to  the  opinion  of  the  court  on  a  special  case^i 
stating  the  following  facts : 

"  llie  bill  was  drawn  at  Halifax^  on  the  9th  of  August ,, 
1780,  by  the  defendants,  upon  Smith,  Payne,  6f  Smith f 
payable  to  Wiltiam  Ingham,  or  order,  SI  days  after  date^ 
for  value  received.  It  was  indorsed  by  J I  Hliam  Ingham^ 
and  was  presented  by  the  plaintiff  for  acceptance  and  pay- 
ment,^ but  both  were  refused,  of  which  due  notice  was  given 
by  the  plaintiff  to  the  defendants,  and  the  money  demanded 
of  the  defendants.  The  plaintiff,  who  was  a  mercer  at 
Scarborough,  received  the  bill  from  a  man  not  known,  who 
called  himself  William  Brown,  and,  by  that  name,  indorsed 
the  bill  to  the  plaintiff,  of  whom  he  bought  clotii,  and  other 
articles  in  the  way  of  die  plaintiff's  trade  as  a  mercer,  in  hia 
shop  at  Scarborough,  and  paid  hun  that  bill,  the  value 
whereof  the  plaintiff  gave  to  the  buyer  in  cloth  and  other 
articles,  and  cash,  and  small  bills.  The  plaintiff  did  tiot 
know  the  defendants,  but  had  before,  in  his  shop,  received 
[  634,  ]  bills  drawn  by  them,  which  were  duly  paid.  William  Ir^ham, 
to  whom  the  bill  was  payable,  indorsed  it ;  John  IJaltry 
received  it  from  him,  and  indorsed  it;  Joseph  Hsber  re-r 
ceived  it  from  John  Daltn/ ;  and  it  was  stolen  from  Joseph 
Fisher,  at  York,  (without  any  indorsement  or  transfer  thereof 
by  him,)  along  with  other  bills  in  his  pocket-book,  whereof 
his  pocket  was  picked,  before  the  plaintiff  took  it  in  payment 
as  aforesaid.  ITie  plaintiff  declared  as  indorsee  of  Ingham.^ 
Wood,  for  the  plaintiff,  argued,  tliat  the  bill  was  taken, 
by  Peacock,  in  the  ordinary  course  of  business,  and  there 
was  no  pretence  that  he  had  notice  that  it  had  been  ob- 
tained unfairly.  If  he  had,  he  admitted  that  he  could 
inot  recover.  A  bill  indorsed  by  the  payee,  is  to  be  con- 
f  idered  to  all  intents  as  cash,  unless  he  chooses  to  restrain  its 
currency,  which  he  may  do  by  a  special  indorsement,  as, 
**  Pay  the  contents  to  William  Fisher  (k),'*  The  very  object 
in  view,  in  making  negotiable  securities,  is,  that  they  may 
serve  the  purposes  of  cash.  The  case  of  Miller  v.  Ract  (l), 
although  the  question  there  arose  upmi  a  bank-note,  esta^- 

blishe^ 


fk)  Vide  Jncher  v.  The  Bank   of       (I)  B.R.E.3\GeQ.2.  \Burr.  ifS2. 
fffgtand,  u^ra,  p.  Q'^J. 


IN  THE  TWBNTY-FIRST  YEAR  OP  GEORGE  lU. 


tbe  principle  ju^  stated.  If  this  MU  had  not  beefii 
stolen,  but  lost,  the  owner  might  have  mtuntuned  trover 
against  the  finder,  but  still  the  bon&Jide  holder  would  have 
been  entitled  to  recover  upon  it  Tliis  was  determihedy  with 
respect  to  a  note  upon  a  banker  payable  to  ^.  or  bearer^  iu 
the  case  of  Grant  v.  Vanghan  (m).  Here,  the  bill  was  iu- 
dorsed  blank,  but  that  was  the  saihe  thing  in  effect,  as  if  it 
had  been  made  payable  to  the  bearer.  A  blank  indorsement 
is  an  indorsement  to  all  tbe  world;  t6  any  body  who  shall 
happen  to  be  the  bearer.  There  was  H  case  ot  Francis  r. 
Mott,  directly  in  point  to  the  present^  tfied  before  Lord 
Mansfield,  two  or  three  years  ago.  There,  a  bill,  willi 
blank  indorsements,  had  been  picked  out  of  the  holder's 
pocket,  at  Manchester  races.  Being  offered  in  paynient  to  a 
house  at  Manchester,  who  did  not  know  the  persons  whose 
names  appeared  upon  it,  they  sent  to  enquire  about  theit 
credit,  and  finding  them  responsible,  gave  a  yaluable  consi- 
deration for  it,  and  sent  it  to  their  co-respondent  at  London. 
He  carried  it  to  'the  drawee  for  acceptance,  who  detained  it^ 
and  said  it  was  stolen ;  upon  which  me  house  at  Manchester 
brought  an  action  against  the  drawer.  The  Attorney^General 
was  for  the  defendant,  and  Mr.  Dunning  for  the  plainti£ 
The  Attorney-General  attempted  to  shew,  that  the  defendants 
knew  the  bill  had  been  unfairly  obtained,  and,  baring  fiEuled  in 
that  proof,  he  gave  up  the  cause,  and  the  plaintiff  recovered* 
The  argument  on  the  part  of  the  present  defendants,  would 
extend  to  all  cases  of  fraud  and  imposition,  as  well  as  th^ft^ 
and  would  stop  the  currency  of  bills  of  exchange,  because  it 
M'ould  render  it  necessai^  for  every  indorsee  to  insist  upon 
proof  of  all  the  circumstances,  and  the  hianner  in  which  the 
bill  came  to  the  indorser.  As  the  negligence,  in  this  case, 
was  on  the  part  of  the  person  who  lost  tlie  bill,  the  loss  ought 
to  fall  upon  him ;  not  upon  the  plaintiff. 

Feamly^  for  the  defendants, — ^The  cases  on  Ais  subject  art 
ell  modem,  but  all  of  them  establish  a  distinction  between 
bank  notes,  or  banker's  cash  notes  payable  to  bearer,  and  in- 
dorseable  bills  or  notes.  The  two  first  sorts  only  are  consi- 
dered as  cash.  No  case  that  I  have  found  is  exactly  in  point 
to  fliat  before  the  court.  In  Price  v.  tieale  (n),  Avhich  wag 
die  case  of  a  foiled  bill,  that  had  been  accepted,  and  paid  to 
the  defendant  in  the  course  of  trade,  your  Lordship  held,  that 
the  acceptor,  having  given  eredil  to  it  by  hia  acceptance, 
should  not  recover  back  what  he  had  paid  to  a  bona  fide 
holder;  but^  in  tlie  present  case,  there  was  no  acceptance. 

Walmsley 
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(m)  S.  R.  T.  4  Geo.  3.  5  Burr. 
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Wdlm$leyv.  Child  (o)^  before  Lord  Hardwicke,  was  upon 
cash  notes  payable  to  bearer.  I^rd  Holt  makes  the  dis- 
tinction between  bills  and  cash  notes,  in  Tasseil  Sf  Lee  v. 
Lewis  (p).  So,  in  Hodges  v.  Steward ^  bills  payable  to 
hearer,  and  bills  payable  to  order,  are  distinguished  (q). 
Every  indorsement  of  a  bill  of  exchange  is  considered  as  a 
new  bill.  This  was  laid  down  by  your  Lordship  in  Hey  tin  v. 
Adanison  (r) ;  and^  in  Miller  v.  Race^  a  bill  is  considered 
as  being  only  a  security  or  document  for  a  debt.  The  case  of 
thfe  Executors  of  Devaliar  v.  Herring  (s),  seems  exactly  in 
point  for  the  defendants.  It  is  there  laid  down,  that,  if  the 
indorsee  of  a  promissory  note  lose  it,  and  the  tinder  pay  it 
away  in  the  course  of  trade,  the  indorsee  may  maintain  trover 
against  tli«  person  to  whom  it  has  been  so  paid.  The  argu- 
ments from  inconvenience  are  in  fuvour  of  the  defendants. 
No  man  is  obliged  to  take  a  bill  of  exchange  in  payment. 
A  trader  should  not,  in  prudence,  take  a  bill,  unless  he  know 
the  person  from  whom  he-receives  it.  But  if  the  law  weie  as 
contended  for  on  the  part  of  the  plaintiff,  the  temptations  to 
theft  would  be  increased. 

Lord  Mansfield  told  Wood,  he  need  not  reply,  and  de* 
livered  the  opinion  of  die  court,  as  follows : 

Lord  Mansfield, — I  am  glad  this  question  was  saved, 
not  -for  any  difficulty  there  is  in  the  case,  but  because  it  is  im- 
portant that  general  commercial  points  should  be  publicK  de- 
cided. The  holder  of  a  bill  of  exchange,  or  promissory 
note,  is  not  to  be  considered  in  the  light  of  an  assignee  of  the 
payee  [f].  An  assignee  must  take  tlie  thing  assigned,  subject 
to  all  the  equity  to  which  the  original  party  was  subject.  If 
this  rule  applied  to  bills  and  promissory  notes,  it  would  stop 
their  currency.  The  law  is  settled,  that  a  holder,  coming 
fairly  by  a  bill  or  note,  has  nothing  to  do  with  the  transaction 
between  the  original  parties ;  unless,  perhaps,  in  the  single 
case,  (which  is  a  hard  one^  but  has  been  determined^)  of  a 

note 


foj  CaneAl  Dec,  I749.  1  Fez.  341. 

CpJ  1  Ld.  Rat/m  743. 

CqJ  B.  R,SfF.&c  M.  1  SalL  125. 


CrJ  B.  R,  3f.  32  Geo.  2.    2  Burr, 
669^  674. 

fsj  Scacc.  T.  9  G.  1.  9  Mod.  44.  47t 


[f]  So,  in  Collins  v.  Martin,  iB.SrP. 
648,  it  was  hiia  that  bills  of  exchange, 
wrongfully  pledged  by  one  banker  to 
finothcr,  could  not  be  recovered  in 
trover  from  the  latt(r  by  the  party 
who   h^d    depobite4   them   with   the 


former,  for  the  purpose  of  receiving 
them  and  placing  them  to  his  account ; 
the  banker  with  whom  they  \vere 
pledged  not  being ;^m'?/  to  thecircum-r 
stances  under  which  they  were  placed 
in  the  others  hands. 
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note  for  money  won  at  play  (f)  I  see  no  difference  between 
a  note  indorsed  blank,  and  one  payable  to  bearer.  They 
both  go  by  delivery,  and  posseasion  proves  property  in  both 
cases.  The  question  of  mala  Jides  was  for  the  consideration 
of  the  jury,  the  circumstances,  that  the  buyer  aild  also  the 
drawers  were  strangers  to  die  plaintiff,  and  diat  he  took  the 
bill  for  goods  on  which  he  had  a  protit,  were  grounds  of 
suspicion,  very  fit  for  their  consideration.  But  they  have  con* 
sidered  them,  and  have  found  it  was  received  in  the  course  of 
trade,  aud^  therefore,  the  case  is  clear,  and  within  the  prin* 
ciple  of  all  those  Mr.  Wood  has  cited,  from  that  of  Miller 
V.  Race,  downwards,  to  that  determined  by  me  at  NiH 
Prius. 

The  Postea  to  be  delivered  to  the  plaintiff. 

ft  J  Fide  Lowe  v.  Waller,  T.  21  Geo.  3.  infra,  736. 


636 


1781.- 

Peacock; 

against 

Rhodxs* 


WoRTLEY  against  Rayner. 

/^N  a  plea  of  coverture,  in  an  action  of  debt  upon  a  judg- 
^■^  mcnt,  a  verdict  wa-*  found  for  the  defendant,  and  a  writ 
of  fieri  faci  ts  sued  out  for  the  costs,  commanding  the  sheriff 
to  levy  and  pay  them  to  the  defendant,  and  her  husband.  A 
rule  was  granted  to  shew  cause,  why  the  writ«  and  proceed- 
ings thereon,  should  not  be  set  aside  for  irregularity,  it  being 
a  maxim,  that  a  person,  not  a  party  to  the  record,  cannot 
be  benefited,  nor  charged  by  the  process,  without  a  scire 
facias. 

Cause  was  this  day  shewn ;  but  the  court  was  clearly  of 
opinion,  that  the  proceedings  were  irregular. 

Ash  HURST,  Justice^  said,  the  wife  might  have  bad  process 
in  her  own  naine,  because,  the  plaintiiF  having  declared 
against  her  a^ft  sole,  he  was  concluded  from  denying  it. 

The  Attorney-General^  for  the  plaintiff. — Dunning,  for  the 
defendant. 

The  rule  made  absolute  [!]• 

[1]  Vidt  Tcnoycr  v.  Brace,  T.  9  WUl.  3.  1  Ld.  Raym.  244, 
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Wedcesdar. 
9th  May. 

On  a  plea  of 
coverture,  an4 
verdict  lor  the 
defendant,  the 
h'sha  nd  czDwA 
have  execution 
for  the  cMts. 
without  a  sort 
foatu. 
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i^mIJ!     Ancher  and  Others  against  the  Goverlior  and 

Company  of  the  Bank  of  England. 

A  bin  of  ex-  r^)^^  Gaptain  Dahl^  a  Dnne^  afid  l^sident  in  Dtnmarkf 
^g«  beinp  v>/  \^\jag  indebted  to  the  house  of  Clam  Heide  t;  Co,  in 
JB.  pTyaMe  to  c  I^ondoitj  sDplied  to  oiie  Mctstnty  to  procure  him  a  bi]l|  in 
orordtr,  atvd  in-  order  to  discharge  the  debt.  Mcutue  accordingly  obtained  a 
jSfwoJd,,- **  M'  from  the  plaintiffs  at  Chriaiam  on  Clam  Heide  ^  Co. 
•«  The  withiD  with  whom  they  had  a  correspondence ;  which  bill  was  as 
toS.tmiil^i^  follows :—"  Christiana,  \7ih  January,  1778.  Two  months 
account,''— £>.    "  after  sight,  please  to  pay  this,  our  sola  bill  of  exchange,  to 

toBfaS^llbiii  **  ^'*-  *^^'^  Mosftue,  or  order,  one  hundred  and  twenty 
betng  lent  to  B.  **  pounds  sterling,  value  in  account,  and  place  it  to  ac- 
Sa^iinliSB '^^  "  count,  as  ptr  advice  from — Karen*  widow  of  Christian 
iiating  giTen  D.  *'  Ancher,  ^  sons. — ^To  Messieurs  Cktus  Heide  ^  Co.  of 
J^^S^H^rtlt  "  London.'*— On  this  bill  was  written  hy  Ma^ue,  an  in- 
and  placed  it  to  dorsemeut,  in  the  Danish  language,  of  this  import : — '^  The 
th*** .*^ch°a'  '^  within  must  be  credited  to  Captain  Morteii  Larsen  Dahl, 
special  indorse-  "  value  in  accouut.  Christiana,  17th  January,  ms,  Jens 
ST'^^abiiir  "  ^(^^^'" — And  it  was  remitted  to  Claus  Heide  4r  Co.  in 
of  th^Sn  *  And  ^c  following  letter : — **  Agreeable  to  the  desire  of  Cap- 
if,  aftenrard*.  t  «  tain  MorttH  Larstn  Dahl,  of  Arendall,  1  have  inclosed, 
J^  pnTOrtfttg  '*  for  his  account,  sent  you  Karen  Ancher  8^  sons'  bill,  on 
to  be  by  P.  to  «  yourselves,  for  c£l20,  which  you  will,  on  receipt,  be 
El  u  wiit'tjn*^  "  pleased  to  credit  his  account  i/^ith,  and  advise  him  of  Ae 
upon  it,  and  the  **  same." — The  bill  was  received  by  Claus  Heide  S^  COm 
Si"the*P^"  ""^  accepted,  and  they  gave  notice  to  the  plaintiffs,  and 
ditcouniing  it  to  Dahl,  that  they  had  received  it,  and  placed  it  to  his  ac- 
tbM<»!°*And  if  ^ount.  Afterwards,  a  forged  indorsement,  in  Emlish,  was 
an  agent  of  A.  Written  upon  it  as  follows  : — ''  For  me,  to  pay  Mr.  Dttlejf 
{B.  hf^ing^    «  D.  MmUer,M  order.     Morten  L.  DahlJ'—Muller,  ^ho 

coBieintoivent,)  i     i     ••    i       i  ^    •  •    i     ■      t  mi 

pay  the  money  was  a  cierk  m  uic  house  of  the  acceptors,  earned  the  bill, 
^^ili'm^  thus  indorsed,  but  which  never  had  been  in  the  bands  of 
BUT  recover  *  DoJU,  to  the  Bank,  and  indorsed  it  with  his  own  name,  upon 
*^ w b**h*°°°^  which  it  was  discounted,  in  the  ordinary  course  of  business* 
agent  to  tfae  per-  When  the  4foy  of  payment  came,  the  acceptors  having  be- 
■en  who  dis-  come  insolvent,  and  Muller  having  absconded,  the  bill  was 
action  for  money  protested;  and  one  Fulgberg,  as  a  friend  or  agent  for  the 
bad  and  re-  plaintiffs,  came  to  the  BanA:,  and  paid  it  for  their  honour 
*^^r  638  1     *^  *®  drawers ;   but,   the  forgery  having   been  discovered, 

this  action  for  money  had  and  received  was  brought  against 
the  Bank,  on  the  ground,  that  the  bill  was  not  negotiable, 
on  account  of  the  special  indorsement,  and  that  it  had,  there- 
fore, been  discounted  by  the  Bank,  in  their  own  wrong,  and 
Ibe  money  paid  by  Fulgberg,  to  take  it  up,  paid  by  mistake. 

Th« 
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The  dattse  was  tried  at  GmWuill^  before  Lord  Mans^ 
fiELD,  at  the  Sittings  after  last  Term^  when  his  Lordship 
directed  a  nonsuit;  and  it  now  came  on  in  court,  on  a 
motion  for  setting  aside  the  nonsuit^  and  granting  a  new 
trial. 

The  Attomey-Generali  for  ihe  defendants,-^The  Bank  is 
perfectly  innocent  of  any  fraud.  The  bill  was  in  dieir  hands 
for  a  valuable  consideration.  The  drawers,  by  bringing  this 
action,  adopt  the  payment  by  Fulgberg,  and  make  him  their 
agent,  and,  when  a  drawer  pays  a  bill,  it  becomes  a  matter 
of  account  between  him  and  the  acceptor,  and  all  the  in-* 
dorsers  are  discharged.  This  bill  was  originally  drawn  pay* 
able  to  order,  but  die  particular  indorsement,  it  is  said,  made 
it  not  negotiable.  There  can  be  no  doubt,  however,  but  that 
DM  might  still  have  indorsed  and  negotiated  it.  it  is  tru€> 
as  his  name  is  t'orged,  he  never  can  be  called  upon  as  aa 
indorser,  but  his  debt  is  discharged  by  the  credit  given  him 
by  Oam  Heide  A"  Co. 

Dunnifig^  and  Davenport^  for  the  plaintiffs, — ^The  bill  was 
taken  up  by  the  plaintiffs  agent,  without  authon^,  but  it 
was  bona  Jiikj  and  for  the  best,  and  therefore  they  have 
done  right  to  indemnify  him.  The  parties  are  all  innocent^ 
but  (he  Rank  have  been  negligent,  and  the  mistake  in  pay-* 
ing  them  ought  to  be  rectilied.  The  Attorney-GeneraFs 
rule,  as  to  the  discharge  of  indorsers,  by  tlie  payment  by  the 
drawer,  applies  only  where  the  drawer  has  paid,  with  a  full 
knowledge  of  the  circumstances.  If  the  Bank,  in  this  case^ 
could  not  have  sued  the  drawers,  they  cannot  retain  the 
money ;  which  brings  it  to  the  question.  Whether  a  bill  that 
has  once  been  negotiable,  must  always  continue  so,  and  can^ 
not  have  that  quality  restrained  by  a  particular  indorsement^ 
as,  "  Pay  to  A.  B,,  and  no  one  else,"  or  the  like  f  The  con- 
stant practice,  with  regard  to  remittances  of  rents  from  the 
country,  shews,  that  negotiability  may  be  restrained  in  that 
manner.  Those  remittances  are  made  by  bills  payable  to 
Dixier,  but  are  generally  indorsed  by  the  payee  to  his  banker, 
l^iAout  saying  "  or  order,^*  for  the  express  purpose  of  stop- 
ping their  negotiat^ility.  If  a  bill  gets  to  the  drawee,  its 
B^otiability  ceases.  This  had  been  in  the  hands  of  the 
drawees.  Notice  was  given  by  them  to  the  plaintiffs,  that 
they  had  received  it,  and  to  Dahl,  that  they  had  applied  it  t« 
the  discharge  of  his  debt 

Lord  Mansfielo,— The  ground  of  the  nonsuit  was,  that 
the  purpose  for  which  the  bill  %i*a8  drawn  was  answered,  it 
living  been  applied  to  the  credit  of  Dahlf  and  he  havinf 
acquiesced.  It  therefore  occurred  to  me,  tiiat  the  drawers 
)iad  received  no  injury,  and  had  no  interest.  But,  (which 
was  not  attended  to  at  the  trial,)  there  has  been  a  second 
payment;  for  the  honour  of  the  plaintiffs,  and  it  is  contended, 
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1781*       ^^^  ^  consideration  has  arisen  on  that  second  payment. — 
y^f^^^j       Where  there  is  equal  equity,  possession  must  prevail ;  and 
Akcher     ^^  equity  is  equal  between  persons  who  have  been  equally 
against       innocent,  and  equally  diligent.     The  question,  therefore,  is. 
The  Bank    whether  the  Bank  has  been  equally  diligent.     A  bill,  though 
of  once  negotiable,  is  certainly  capable  of  being  restrained.     I 

England,  remember  this  being  determined  upon  argument.  A  blank 
indorsement  makes  the  bill  payable  to  bearer,  but,  by  a  spe- 
cial indorsement,  the  holder  may  stop  tlie  negotiability. — 
[  640  ]  Mashie  did  so  here.  It  does  not  seem  to  me,  that,  after  the 
special  indorsement  by  Mitstite,  Dahl  himself  could  have 
indorsed  it  over.  Mastue  did  not  mean  to  make  himself  an- 
swerable as  an  indorser^  or  to  enable  Dahl  to  raise  money  on 
the  bill.  The  Bank  could  not  have  maintained  an  action,  on 
the  bill,  against  the  plaintiffs.  It  was  their  negligence  not  to 
read  the  special  uidorsement. 

WiLLES,  Justice, — I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  the  negotiability  is  not  restrained  b^  the 
indorsement;  and  I  think  it  is.  The  Bank  either  did  read^ 
or  ought  to  have  read,  the  indorsement.  Tlie  only  doubt  is, 
what  should  be  the  effect  of  the  bill's  having  been  taken  up 
by  a  third  person ;  but  I  think  he  must  be  taken  to  be  the 
agent  of  the  plaintiffs. 

As II HURST,  Justice^ — I  am  of  the  same  opinion.  The 
question  is,  did  the  Bank  use  due  diligence  ?  If  they  had  at- 
tended to  the  indorsement,  they  would  not  have  discounted 
the  bill.  I  think  Dahl  himself  could  not  have  indorsed  it. 
It  was  never  the  intention  that  Claus  Heide  6f  Co.  should  pay 
money  to  Dahl;  but  only  that  the  amount  should  be  s€;t  off  in 
his  account.  If  the  Bank  have  taken  a  bill  not  negotiable,  it 
is  their  own  fault,  and  they  are  not  entitled  to  retain  the 
money  which  has  been  paid  them  by  mistake. 

BuLLER,  Justice, — I  have  the  misfortune  to  differ  from 
the  rest  of  the  court.  As  to  the  forgery,  it  was  decided,  in 
the  case  of  Price  v.  Neale,  in  this  court  (a),  that  if  a  forged 
bill  has  been  taken  up,  the  money  shall  not  be  recovered 
back  from  an  innocent  indorsee.  Therefore,  as  against  such 
an  indorsee,  the  forgery  is  not  material.  As  to  the  indorse- 
ment by  Mctstue,  it  amounts  to  an  indorsement  to  Dahl,  and 
makes  him  the  proprietor ;  and,  the  bill  being  originally  ne- 
gotiable^ it  seems  to  me  to  have  continued  so.  What  is  called 
a  restrained  indorsement,  viz.  that  the  bill  was  to  be  credited 
to  Dahl,  appears  to  amount  to  the  same  thing  as  *^  Pay  to 
"  Dahl'*  The  words  "  or  order*  are  omitted,  but  it  has 
been  detenmned,  tliat  such  omission  does  not  stop  the  ne- 
gotiability 

• 

(a)  M.  3  Geo.  3.  jBwrr.  1355.  Since  reported  1  Blacht.  390, 
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gotiability  of  a  bill  [f  130].    The  circumstance,  that  there       1781. 
"was  an  account  between  Dahl  and  the  drawees,  cannot  affect       s^v-^^ 
third  persons  who  knew  nothing  of  that  account     But,  if     Ancher 
the  bill  was  only  meant  to  pay  the  drawees,  why  was  it  not       against 
cancelled  by  them  when  they  *  received  it?  Why  did  they  ac-    The  Bank 
cept  it  ?  Did  not  that  hold  out  negotiability  to  the  rest  of  of 

the  world  ?  This  is  an  answer  to  any  supposed  negligence  in    England. 
the  defendants.     Besides,  if  the  bill  was  not  meant  to  be  ne-     •  [  641  ] 
gotiable,  w  hy  did  the  plaintiffs  take  it  up  ?  That  was  done  by 
another  person,  as  it  is  said,  for  their  honour ;  but  they  have^ 
by  bringing  the  action,  adopted  his  act. 

Lord  Mansfield, — ^The  whole  turns  on  the  question^ 
whether  the  bill  continued  negotiable.  As  the  case  stands 
at  present,  let  the  nonsuit  be  set  aside,  but  we  will  consider 
of  it  farther,  and  if  we  alter  our  opinions  we  will  mention  it. 

The  case  was  never  mentioned  any  farther. 

The  rule  made  absolute  [f  131]. 

[t  130]    Edie  v.    The  East  India  at   the  ensuing  Sittings,  before  Lord 

Company,  B.R.  T.  I  Geo.  3,    2  Burr.  Mans  fie  Id,  \vhcn  the  jury,  by  his  Lord- 

12l6\  ship's  directions,  found  a  verdict  for 

[t  13]]  The  cause  was  again  tried  the  plaintiffs. 


CoRNU  against  Blackburne,  u'lhMiy. 

T  N  an  action  of  assumpsit  upon  a  ransom  bill,  which  was  ^n  •"«">''» 
-*•    tried  before  Lord   Mansfield,    at  Guildhall,  at  the  ransomed  a ^'- 
Sittings  after  the  last  Term,  a  verdict  was  found  for  the  plain-  tuh  vei%e\,hciag 
tiff,  subject  to  the  opinion  of  the  court,  on  a  case,  which  hwtage andran- 

Dtated,  som  bill  on 

That  the  ship  Dolly ,  (mentioned  in  the  declaration,)  was  bin  secreted,  ^d 
captured  by  the  Princesse  de  liobecq  privateer,  commanded  tot  delivered  up 
by  the  plaintiff,  on  the  f.th  of  June,   1780,  upon  the  high  [l^t'x^l^l" 
seas,  at  the  heighth  of  Edinburgh,  in  her  voyage  from  Lynn  may  recover 
to  Liierpoole,   laden  with   corn :  That  the  Dolly,  and  her  "^""^^  '^' 
cargo,  then  were  the  property  of  the  defendant :  Tliat  the 
plaintiff  then  was  a  natural-born  subject  of  the  French  King, 
from  whom  the  privateer  had  a  commission,  and  that  Thomas 
Finchett,  the  master  of  the  Dolly,  and  the  defendant,  then 
were  natural-born  subjects  of  the  King  of  Great  Britain : 
That,  at  the  time  of  the  capture,  a  ransom  bill  was  .signed 
at  sea,  by  and  between  the  plaintiff  Finchett,  and  John  But^ 
ler,  the  mate  of  the  Dolly,  (who  was  then  given  as  an  hos- 
tage to  the  plaintiff,)  which  ransom  bill  is  in  the  French  lan- 
guage, and,  being  translated  into  English,  is  as  follows : — 

'  No.  66.     Kkgistered  the  present  ransom  bill  at  the 
*  Admiralty-office,  Boulogne,  the  25th  October,  1779,  and 

'  delivered 
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'  fkU^ered  in  double  to  Captain  Robert  Cornu^  commanding 
*  Ibe  cutter,  the  ^Pnncefse  de  Robecq  privateer,  of  this  poit, 
'  by  m^  underwritten  Chief  Register.— Signed  Merlin^  Bail' 
logne* — "   We,  the  underwritten  Robert  Corntt,  of  Bou- 
h^y  commander  of  the  ship  the  Princesse  de  Robecg^ 
'^  privateer,   of  Boulognef  and  Thomas  Finckett,  of  Liver- 
'^  poole,  master  of  the  ship  the  Xko%,  of  Liverpoole,  have 
**  agreed  as  followeth,  viz, — ^That  1,  Robert  Cornu,  cook- 
''  mander  of  the  said  privateer,  acknowledge  to  have  ran- 
^  fomed  the  said  ship  die  Dolly f  of  Liverpooky  belonging 
^  to  John  Blackburne,  burgher,  of  Liverpoole,  burthen  105 
''  tons,  on  the  6th  of  June,  in  the  year  1780,  at  the  heighth 
^^  of  Edinburgh,  going  from  Lynn  to  Liverpoole  in  England, 
'*  under  English  colours,    and  passport  of  said  England, 
"  loaded  with  wheat,  for  the  account  of  John  Blackbume, 
burgher,  of  Liverpoole;  which  vessel  I  have  agreed  to  ran- 
som for  the  sum  of  «£l300  sterling,  to  be  paid  to  Mr. 
**  Haussoullier,  fitter  of  the  said  privateer  sti Dunkirk;  in 
'^  consideration  of  which  I  have  set  the  said  vessel  at  liberty 
'^  to  go  to  the  port  of  Li-oerpoole,  where  she  is  to  be  arrived 
^^  in  dbe  time  and  space  of  three  months,  after  the  expiratioa 
''  of  which,  this  present  agreement  shall  not  clear  her  from 
**  being  taken  by  any  other  privateers.     For  security  of  which 
''  ransom,  I  have  received  for  hostage  on  bo^rd  of  the  said 
*^  ship,  John  Butler,  cousin  to  the  captain  of  the  said  vessel, 
^^  desiring  all  friends  and  allies  to  let  safely  and  freeJy  pro- 
**  ceed  the  said  vessel  to  the  port  of  Liverpoole,  without  any 
'^  let  or  molestation,  during  the  said  time  or  course  of  h^ 
*^  voyage ;  and  f ,  2'homas  Finchett,  as  well  in  my  name,  aa 
'^  in  that  of  the  said  John  Blackbume,  owner  of  the  said 
''  ship  and  merchandizes,  have  voluntarily  submitted  to  the 
*'  payment   of   the  said  ransom^  viz.  o£^1300  sterling;  for 
*^  surety  whereof  I  have  delivered  up  the  said  John  Butler, 
**  of  Liverpoole,  for  hostage,  promising  not  to  go  against 
''  the  G<Miditions  of  this  present  contract,  whereof  each  of  us 
''  have  a  copy  by  us,  which  we  have  signed,  with  the  said 
<f  hostage.    Sign^  on  board  the  said  ship,  the  6th  of  June, 
in  the  year  1780.     And  it  is  further  expressly  covenanted 
and  agreed,  that  I,  die  said  Thomas  Finchett,  do  bind  and 
cblige  myself,  and  engage  my  vessel  and  cargo,  to  pay  or 
dhise  to  be  paid  to  the  owners  of  the  said  privateer,  the 
''  full  amount  of  the  said  ransom,  should  the  said  hostage 
**  come  to  die,  or  to  desert,  or  that  the  said  privateer  should 
perish,  or  be  taken  with  the  hostage  on  board,  wiihoui 
which  condition  the  captain  of  the  said  privateer  xoould 
not  have  cous^nted  to  the  above  ransom,  which,  in  all  cases 
^'  whatsoever,  shall  be  well  and  truly  paid. — (Signed)  Robert 
Comu,     Thomas  Finchett.     John  Butler.'* 
That  the  value  of  the  Dolly,  and  her  cargo  then  on  board, 
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araouDted  to  the  sum  of  £1300,  contained  in  the  ransom       1781» 
bill.    That  the  said  ship,  after  her  capture,  and  having  been      v^s^^i/ 
ransomed,  was  set  at  liberty,  and,  afterwards,  arrived  safe  at  her      Cornit 
destined  port  of  Liverpoole.  That,  on  the  Itith  of  June,  1780,       against 
the  Priticesse  de  Robecq  was  taken  at  the  heighth  of  Yar-      Black* 
mouth,  by  two  frigates  bdonging  to  the  King  of  Great  Bri*      burm^ 
taiiif  with  Butler,  the  hostage  on  board,  and  carried  as  a 
prize  into  an  English  port.     That  at  t/te  time  of  the  capture 
&f  the  frivateer,  the  said  ransom  bill  was  on  board,  but  was 
not  delivered  up  to  the  captors,  nor  vpos  the  same  ever  fo^ 
sessed  by  them.    That,    at  the  time  of  the  capture  of  the 
Dolly,  and  at  the  time  of  the  capture  of  the  privateer,  there 
was  a»n  open  war  between  the  King  of  Great  Britain  and  the 
French  King. 

Law,  for  the  plaintiff, — ^The  question  is,  whether  the  re* 
capture  of  an  hostage  given  for  securing  the  payment  of  a  , 
ship's  ransom,  operates  as  a  recapture  of  the  ship  itself,  tad 
destroys  the  contract,  notwithstanding  an  express  stipulation 
to  the  contrary  in  the  ransom  bill.    I'be  only  case  on  this 
subject  which  is  to  be  found  in  the  courts  of  common  law 
in  this  country,  is  that  of  Ricord  v.  Bettenham  (a),  and  that 
case  seems  to  be  so  decisive,  that  it  will  be  necessary  for  the 
counsel  on  the  other  side  to  question  some  of  the  doctrines 
there  established. — 1.  The  first  objection  to  this  action  Vi, 
that  the  plauitiff  being  an  alien  enemy,  the  contract  is  void« 
But  the  objection  of  war  to  the  validity  of  a  contract,  is  not 
universal.     States  at  war  with  one  another  may  contract  for 
the  exchange  of  prisoners,  ^. ;  and  individuals,  for  ransom, 
8fc.    Tbfi  power  of  the  individual  to  contract,  is  the  same 
with  that  of  the  state ;  with  this  exception,  that  he  cannot 
make  a  contract  prejudicial  to  the  interest  of  the  state  of 
which  he  is  a  member.    This  doctrine  is  recognized  by  the 
writers  on  the  law  of  nations,  and,  if  such  contracts  have  (as 
those  writers  allow)  a  moral  obligation,  the  law  will  give 
them  a  legal  and  compulsory  obligation.— -2.  It  will  be  con^ 
tended,  that  the  contract  of  ransom  depends  on  the  hostage, 
and  is  so  iutervowen  and  connected  witli  the  pledge,  that  the      [  f  44  ] 
recapture  of  the  one  discharges  the  other.     But  it  was  de- 
cided in  Ricord  v.  Bettenham,  tliat  the  death  of  the  hostage 
did  not  discharge  tlie  contract ;  that  the  party  trusts  to  two 
sectttities,  and  though  he  loses  one,  the  other  continues.     lo 
order  to  disch^^'ge  the  contract  by  the  loss  of  thf  pledge, 
there  omst  be  an  express  agreesaent  for  that  purpose,  and, 
here,  there  is  a  direct  stipulation  to  the  contrary.    Tliis  if 
established,  not  only  by  the  decision  in  Ricord  v.  Bettenham, 
but  also  by  two  cases  there  cited,  viz.  Sir  John  Ratcliff  v. 

Davies 

(a)  B,  R.  M,  6  Geo.  3.     3  Burr.  1734.     Since  reported  I  Blackst.$6S, 
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1781.  Iiavies(a)y  and  The  South  Sea  Company  y,  Duncomb(b)^ 
y^^^„^^  A  dictum  of  Molloy  was  relied  on  in  Ricord  v.  Betteuham, 
CoRNU  where  he  says,  "  If  hostages  are  taken,  he  that  gives  them 
against  *'  ^^  treed  from  his  faith ;  tor  that,  in  receiving  ho^toges.  ht 
Black-  "  that  receives  them  hath  rehnqui-h^d  the  assurance  which 
BU&NE.       "  he  hath  in  the  faith  of  him  who  gave  them  (r;."     But  that 

Iiassage  relates  to  hostages  betuetn  states,  not  inoividuuls. 
t  is  in  the  chapter  on  alliances  between  Princes,  between 
M'hom,  a  regard  to  the  hostage,  '  and  the  dread  of  each 
other's  power,  is  the  oniy  security  for  the  observance  of  con- 
tracts. It  may  be  argued,  that,  the  privateer  being  taken 
with  the  hostage  and  bill  on  board,  this  amounted  to  a 
recapture,  and  the  ransom  bill  became  the  property  of  the 
captor.  I  answer,  that  the  rights  of  spoliation  are  odiouf, 
and  not  to  be  extended  to  any  thing  not  absolutely  seized 
and  reduced  into  possession ;  and  for  this  there  is  an  ex« 
press  authority  in  Grotius:  "  Ex  eo  quod  diximus, — cap* 
*'  tivos  nostros  servos  non  esse,-^sequitur^  cessare  iiiam  ac- 
"  quisitionem  universalem  quam  accessioneni  esse  doininii  in 
**  personam  diximus  alibi.  Non  alia,  ergo,  captori  acquiren" 
*'  tur  quam  qua  specialiter  apprehenderit ;  quare,  si  qmd  clam 
*'  secum  habet  captivus,  non  erit  acquisitum,  quia  nee  pos^ 
*'  sessum"  And  he,  afterwards,  considers  such  concealed 
property,  as  so  very  far  from  being  acquired  by  the  captor, 
that  he  says,  "  Cui  consequens  est,  ut  res  eo  niudo  celata  ad 
redemptionis  pretium  solvendum  prodetse  posait^  quasi  re" 
tento  dominio  (d).*'  Perhaps  it  may  be  said,  that,  by  the 
law  of  nations,  die  captor  might  take  the  life  of  the  captive, 
and  that,  in  consideration  of  his  departing  from  that  right, 
the  captive  relinquishes  all  property  in  every  thing  on 
board.  But  the  law  of  nations  is  not  so.  it  authorises 
[  645  ]  no  cruelties  but  what  may  be  necessary  to  secure  the  cap* 
ture;  and,  independent  of  the  general  law  of  jiations^ 
there  is  an  express  stipulation  on  this  subject  between 
France  and  England  in  the  treaty  of  Utrecht,  which  was 
copied  from  the  marine  treaty  with  Holland,  of  1674. — 
(Lord  Mansfield  said,  that  clause  in  the  treaty  related  only 
to  captures  in  time  of  peace  for  contraband  trade ;  but 
tliat  the  law  of  nations  was  as  stated  by  LcfW.>--The 
ransomed  ship  has  had  the  whole  benefit  of  the  ransom. 
If  she  had  been  taken  again,  the  law  of  France  would 
have  protected  her  against  such  second  capture,  unless  she 
had  been  out  of  her  course,  or  beyond  the  time  stipulated 
by  the  bill.  ITiis  appears  from  Palin,  Commentaire  sur 
L'Ordonnance  dc   la  Marine  (b)  [as  cited  in  Weskett  on 
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(a)  B.  R.  T.  8  Jac.  1.  Ych,  1/8,  9-         (d)  Grot,  de  Jur.  Belli.  L.  3.  c.  21. 
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Insurance  (c)].    There  is  a  very  curious  question  agitated  by      1 7  8 1  • 
'Quintitian  (d),   and  referred  to  by  Puffendorff(e),  which       v^^v^^ 
bears  a  near  analogy  to  the  present.     It  is.  How  far  an  in-      Cornu 
terest  in  a  loan,  or,  more  properly,  how  far  a  right  to  vacate       against 
and  extinguish  a  contract  made  between  third  persons,  can  be       Black- 
acquired  by  war  ?  Quintilian  states  a  case,  which  he  supposes       burke. 
to  have  been  ai^ued  before  the  college  of  Amphictyons.  The 
case  was,  that  Alexander  the  Great,  upon  taking  Thebes ,  found 
an  instrument  of  obligation,  from  the  Tft4ibans  to  the  Thes* 
saUaiis[y  1],  for  100  talents.     The  Thessaliaiis  then  served 
in  Alexander'^  army  ;  and  he,  as  a  reward  for  their  services, 
gave  them  up  this  instrument.     The  Thebans  are  supposed  to 
have  afterwards  recovered  possession  of  their  own  country, 
and  to  have  demanded  the  debt  before  the  Amphictyons.  The 
arguments  on  the  part  of  the  demandants  are  stated  very  in- 
geuiously  in  Quintilian,  and  an  answer  is  attempted  to  be  given 
to  those  arguments  in  Puffendorff.     One  of  the  arguments, 
however,  to  which  Puffendorff  gives  no  answer,  and  which 
strikes  me  as  particularly  applicable  to  the  present  question, 
is  this  **  Non  in  tabulis  esse  jus :"  Tliat  the  existence  of  the 
right  did  not  depend  on  the  instrument  which  was  the  evidence 
of  it.     To  apply  this  to  our  case,  I  would  say,  the  right  to 
the  ransom  does  not  depend  on  the  possession  of  the  ransom 
bill.     Though,  if  it  did,  we  are  in  possession  of  it ;  and,  there- 
fore, are  in  that  situation  in  which  the  Thebans  would  have 
been,  if  an  accident  had  restored  to  them  tlie  possession  of 
diat  instrument  of  which  Alexander  deprived  them.     But  the 
bill  is  evidence  of,  not  essential  to,  the  right.     If  it  had  been      [  646  J 
lost,  or  destroyed,  a  court  of  equity  woidd  have  enforced  the 
contract;   and,  if  the  original  agreement  had  been  merely 
verbal,  an  action  would  have  lain  upon  it.     There  seems  to 
be  no  assignable  difference  between  the  capture  of  a  ransom 
bill,  and  that  of  any  other  absolute  engagement  for  the  pay- 
ment of  money ;  a  bond,  for  instance.     And  yet,  it  will  scarce 
be  contended  that  the  captor  of  a  vessel,  on  board  of  which 
a  bond  is  found,  acquires  any  property  in  the  contract  se- 
cured 

CcJ  Title  Ransom,  p.  442.  CO  L.  8.  c.  6.  §  23. 

CdJ  De  Instit.  Orat.  L.  5.  c.  10. 


[f  1]  This  is    stated   erroneously,  wise  it  would  have  been  in  the  wrong 

The  Thebans  bad  lent  the  money  to  custody.     The  error  arises  from  a  mis* 

the  ThessalianSf    and   of   course   the  conception  of  the  phrase  miihMi  d^c/iffc* 

instrument    of  obligation  was    from  It  is   correctly  stated  in  Puffendorff 

the  Tkessalians  to  the  Thebans :  other-  and  in  Kennetfi  translation. 
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1781         c^^  by  that  bond;  or  that,  by  delivering  up  the  bond  to 
^^^^^^       the  original  obligor,  he  discharges  all  the  remedies  of  the 
CoRNU       obligee  agiiinst  the  obligor.     Had  the  bond  been  lost  or  de- 
iisainst       stroyed  in  the  case  I  suppose,  or  the  ransom  bill  in  this,  a 
Black-      court  of  equity  would  have  enforced  the  contract  tliey  con- 
BURKE.      tained.      A  doubt  arose,  at  the  trial,   whether  the  special 
chnisc  in  this  bill,  and  which  is  not  to  be  found  in  the  nuMOm 
bill  in  the  case  of  Ricord  v.  Betlen/iam,  was  not  inserted 
by  the  captain,  after  he  went  to  sea,  and  without  proper  au- 
thority.    Your  Lordship  desired  that  an  enquiry  should  be 
made  into  that  matter  before  the  case  should  be  argued  ;  and 
we  have  a  certificate  from  the  officers  of  the  marine  at  Dun" 
kirk,  declaring,  that,  to  their  knowledge,  the  clause  was  in 
the  ransom  bill  before  the  ship  sailed. — (He  read  this  certifi- 
cate.)— There  has  been  no  case  like  this  decided  at  the  Com- 
mons.    In  Angvstf   1779,  sey^ral  English  vessels  had  been 
taken  by  a  French  privateer  called  1^  Prince  dt  Robecq. 
This  privateer  Mas  afterwards  captnred  by  an  English  vessel, 
with  the  hostages  and  ransom  hUh,  and  the  owners  of  the 
Em/vth  vessels  were  condemned  in  salvage.     But  the  matter 
was  not  litigated,  and  the  payment  of  .the  salvage  was  made 
before  condemnation,  to   furnish   an  answer  to  any  claims 
which  might  be  made  for  the  ransom.     There  was  another 
case  of  a  capture  by  the  same  privateer,  Tje  Prince  de  Robecq, 
which  was  contested ;  that  of  the  George  <5f  Nei/y.     There, 
at  the  time  vheu  the  captor  was  taken,  the  bill  was  on  board, 
in  a  chest  in  the  cabin  where  the  hostage  also  was  confined 
durmg  the  action  ;  but  it  was  not  found  by  the  captor  after 
the  engagement,  nor  did  any  body  know  what  was  becoBie 
of  it.     The  court  of  Admiralty  (a)  decreed  salvage  to  Ae 
amount  of  J  of  the  value  of  the  ransom  bill,  "  Jor  the  recaps 
[  6^7  ]       ture  thereof,  and  of  the  hostage  (b)''    To  ground  that  deter-* 
mination,  the  y  must  have  presumed  a  complete  capture  of  the 
bill  itself,  and  that  it  had  afterwards  been  lost.     But,  here, 
that  cannot  be  presunied,  because  this  ransom  bill  exists,  and 
was  actually  produced  in  court  at  the  trial.     1  come  now  to 
consider  llie  statute  of  U)  Geo,  S.  t.  G7.  ^  44.     Independent 
of  that  statute,  every  thing  taken  from  the  enemy  belongs  to 
the  state  [I].     To  bring  the  rausuin   bill  within  that  statute, 
the  recaptors  would  be  bound  to  shew,  that,  at  the  time  of 
tlieir  taking  the  French  vessel,  it  came  under  the  description 
of  "  ship  or  goods  belonging  to  some  of  his  Majesty's  sub- 
"  jects,"  and  was  before  taken  by  his  Majesty's  enemies.  But 

this 

fa}  10th  Feb,  1780;  IngUt  c^  others  common  law,  the  subject  is  entitled  to 

▼.  Fall..  the  property  of  what  he  takes  from  th^ 

(hj  These  were  the  words  of  the  enemy."     In  Morrovgh  v.  CmnyfU^  R. 

sentence.  21  Geo.  2.  B.  R,  1  IVUs,  21 1.  213,  and 

[1]  Vide  Wright,    Justice's,    opi-  he  cites  the  Register  102.  (i,  and  &«• 

nion,  to  the  contrary;  and  **  That,  at  Tit.  Property, pL  18.  38. 
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this  description  cannot  apply  to  the  hostage,  nor  to  a  ransom 
bill  which  first  arose  out  of  the  capture,  and  never  was  the 
property  of  any  of  his  Majesty's  subjects. 

Woody  for  the  defendant, — ^There  is  no  case  on  the  subject, 
except  tiicord  v.  Bettenham.  1  do  not  mean  to  question  the 
authority  of  that  case,  nor  the  principles  upon  which  it  was 
decided.  But,  there,  the  hostage  was  carried  into  the  enemy's 
dominions,  and  there  died ;  and  it  would  be  extremely  hard 
indeed,  if,  because  the  act  of  God  has  destroyed  one  security, 
the  other  should  be  annulled.  In  this  case,  neither  the  ran- 
som bill  nor  the  hostage  ever  reached  the  territories  of  the 
enemy.  It  is  a  clear  principle,  that,  till  then,  whatever  has 
been  gained  by  capture,  may  be  recovered  by  recapture.  If 
the  prize  itself  had  been  retaken,  the  property  of  die  captor 
would  have  ceased,  and,  the  ransom  bill  and  hostage  being 
put  in  the  place  of  the  prize,  the  same  rule  should  govern 
both.  X  have  enquired,  and  find,  that  it  is  the  received  opi* 
nion  at  the  Admiralty,  that  die  capture  of  the  hostage  and 
ransom  bill  annuls  the  contract.  There  have  been  many  de- 
crees for  salvage,  besides  that  in  the  George  Sf  Nelly.  In  that 
caaa,  the  defence  was,  that  the  ransom  bill  was  not  seized, 
bnC  the  coort  decreed  salvage  and  costs  ;  and  there  has  been 
no  appeal.  The  under-writers  universally  understand,  that,  in 
cases  of  this  sort,  they  are  only  to  pay  the  salvage.  If  the 
ransom  bill  remained,  in  all  events,  a  complete  security,  it 
would  follow,  that  both  that  and  the  hostage  ou^t  to  be  re- 
stored by  the  Admiralty,  in  cases  where  they  are  taken.  There 
would  be  instructions  given  to  our  commanders  of  men  of 
war,  and  letters  of  marquey  not  to  touch  them.  As  to  the 
special  dause  in  this  ransom  bill,  I  understand  it  is  quite  new, 
and  was  never  heard  of  till  the  present  war.  It  was  fabricated 
in  Net0  England,  and  adopted  by  the  French.  But  it  is  a 
fraud  on  the  general  policy  of  this  country,  as  it  tends  to  dis- 
courage cruizers,  by  depriving  them  of  the  advantages  arising 
from  recaptures,  and,  therefore,  the  court  will  not  give  it 
eflect.  Tne  insertion  of  it  furnishes  an  argument,  that  the 
parties  understood,  that,  without  it,  by  the  taking  of  the  hos- 
tage, the  contract  would  have  been  discharged.  The  con- 
cealment of  the  bill  by  the  French  captain  was  fraudulent, 
for  there  wad  an  implied  duty  in  him  to  deliver  up  every  thiug. 
The  statute  of  19  Geo.  3.  (a)  requires  all  papers  to  be  sent 
to  the  Admiralty,  and  the  captain  took  an  oath,  that  all  papers 
had  been  delivered  up.  At  any  rate,  the  bill  having  been  on 
board  the  ship  when  she  was  taken,  was,  Hke  every  thing  else 
in  the  ship,  taken  at  die  same  time. 

Law,  in  reply,  observed,  that  if  such  oath  as  fVood  had 
mentioned,  was  administered  to  the  captain,  it  was  without  au- 
thority ;  and  Lord  Mansfield  said,  there  was  nothing  con- 
cerning 
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ceming  any  oath  stated.  Law  also  observed,  that  the  ckuse 
alluded  to  in  the  statute  of  19  Geo.  3.  only  related  to  ship's 
papers. 

'Lord  Mansfield, — It  is  sound  policy,  as  well  as  good 
morality,  to  keep  faith  with  an  enemy  in  time  of  war.     This 
is  a  contract  which  arises  out  of  a  state  of  hostility,  and  is  to 
be  governed  by  the  law  of  nations,  and*  the  eternal  rules  of 
justice.     The  additional  clause  is  particularly  adapted  to  this 
case,     l^ere  is  no  pretext  to  impeach  it,  on  the  ground  of 
fraud  or  extortion.     The  bill  was  registered  before  the  French 
ship  sailed,  with  diis  clause  in  it.     Nor  does  any  inference 
arise,  from  its  insertion,  that  the  general  law  was  understood 
to  be  otherwise ;  for  it  is,  also,  stipulated,  that  the  death  of 
the  hostage  sliall  not  vacate  the  contract^  which  stipulation 
the  parties  must  be  presumed  to  have  known  to  be  unneces- 
sary, because  the  decision  in   Ricord  v.  Bettenham  was  no- 
torious over  all  Europe.     Learned  lawyers  were  written  to 
on  that  occasion,  both  in  France  and  Holland,  and  Mr.  Jt«- 
tice  Blackstone  shewed  me  several  letters  he  had  received 
from  abroad,  on  the  subject     It  is  said,  that,  by  the  law  of 
nations,  tlie  recapture  puts  an  end  to  the  ransom  bill ;  and 
the  argument  is,  that  the  court  of  Admiralty  decrees  salvage 
for  retaking  die  ransom  bill.     But  what  are  the  cases  brought 
to  prove  this  position  ?     None  of  them  were  litigated  but  the 
last,   and,  there  no  ransom  bill  was  forth-coming.     Upoa 
ivhat  was  salvage  given  in  that  case :     They  seem  to  haye 
mistaken  the  nature  of  salvage.     They  seem  to  consider  it  as 
a  debt  which  may  be  exacted.     But  no  man  can  be  compelled 
to  pay  salvage,  unless  he  chooses  to  have  the  property  back. 
They  have  confounded  distinct  subjects.     What  is  the  eighth 
part  of  a  ransom  bill  ?     Can  the  eighth  part  of  an  hostage  be 
claimed  as  salvage  t     Could  the  recaptor  make  use  of  the 
ransom  bill  ?     Could  he  bring  an  action  on  it  in  the  foreign 
captain's  name  ?     \^'hen  the  owner  gets  possession  of  the  ran- 
som bill,  it  may  be  a  diflferent  consideration.     But  the  present 
case  is  clear  on  two  grounds.     1.  The  special  clause  is  deci- 
sive ;  and,  2.  Independent  of  that  clause,  there  never  has  been 
any  capture  of  the  ransom  bill.     The  authority  from  Grotius 
is  very  strong  on  this  last  ground. 

WiLLEs,  and  Ash  HURST,  J^i«^ice«,  of  the  same  opinion. 

BuLLER,  Jusiice,  of  the  same  opinion. — ^The  last  ground 
goes  all  the  length ;  for  the  bill  was  never  taken. 

The  Postea  to  be  delivered  to  the  plaintiff  [1]. 


[l]  A  subsequent  case  upon  a  ran- 
som bill,  viz.  Anthon  v.  Fisher  6c  an- 


other,  which  is  now  depending  for  the 
judgment  of  the  court  (a)^  came  on 

for 


(a)  Vacation  after  T.  22  Geo.  3. 
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for  argument  in  Easter  Term,  22  Geo, 
3.  when  it  was  spoken  to  by  Law, 
for  the  plaintiff,  and  Baldwin,  tor  the 
defendants.  Afterwards,  Lord  Mans- 
^eld  directed,  that  it  should  be  again 
argued  by  a  civilian  on  each  side,  and, 
in  Trinity  Term,  22  Geo.  3.  on  Friday 
the  14th  of  Jtine,  Dr.  Wynne,  the 
King's  Advocate,  was  heard  for  the 
plaintiff,  and  Dr.  Scott,  for  the  de- 
fendants. In  that  case,  the  ransom 
bill  declared  on  was  in  the  same  form 
with  that  in  Cornu  v.  Blackburne,  Be- 
sides the  general  issue,  the  defendants 
pleaded,  specially, — ^That,  after  the 
ransom  of  their  ship,  (The  Peace,) 
the  captor's  ship,  (viz*  a  French  priva- 
teer, called  Le  Compte  de  Guichen,) 
ivhile  cruizing  with  the  ransom  bill 
and  hostage  on  board,  and  before  the 
captured  ship,  or  the  ransom  bill  or 
hostage  had  been  carried  to,  or  within 
any  part  of  the  dominions  of  the 
French  King,  was  taken  as  a  prize,  by 
the  Aurora,  an  English  ship  of  war, 
and,  with  the  ransom  bill  and  hostage, 
brought  into  England :  That  the  Cap- 
tain of  the  Aurora  requested  the  Cap- 
tain of  the  French  ship  to  deliver  up 
all  the  ransom  bills  and  papers  which 
were  on  board  his  ship  when  it  was 
taken,  but  that  he  did  not  deliver  up 
the  ransom  bill  in  question,  but  frau- 
dulently and  deceitfully  concealed 
and  withheld  it,  and  falsely  and  frau- 
dulently declared  that  hs  had  deliver- 
ed up  all  the  ransom  bills  which  were 
on  board  when  his  ship  was  taken : 
That,  before  the  action  brought,  the 
French  ship  was  condemned  as  lawful 
prize. — There  was  another  special  plea 
of  the  same  import,  but  not  mention- 
ing the  hostage.  The  plaintiff  de- 
murred to  both  the  special  pleas,  and 
assigned  for  cause,  that  they  amounted 
to  the  general  issue. — That  point,  how- 


1781. 


CoKNir 
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Blacc- 

BURKE. 


ever,  was  little  relied 
on,  and  schemed  to  have 
no  weight  with  the  court. 
The  main  question  ar- 
gued was  the  same  as 
in  Cornu  v.  Blackburne. 
Dr.  Scott,  besides  the 
former  point,  (viz,  that  the  actual  or 
virtual  recapture  of  the  ransom  bill 
annihilates  the  contract,  or  rather,  as 
Dr.  Scott  put  it,  transfers  the  right 
from  the  original  captor  to  the  recap- 
tor,)  contended  that  ques- 
tions on  ransom  bills  [  650  ] 
arise  out  of  matter  of 
prize;  are  to  be  decided  by  the  Jus- 
belli;  and,  therefore,  are  not  triable 
in  this  court,  but  belong  exclusively 
to  the  court  of  prize.  To  this  Dr. 
Wynne  answered,  that,  though  the 
contract  of  ransom  happens  to  be  con- 
nected, in  point  of  time,  with  the  cap- 
ture as  prize,  it  does  not  necessarily 
arise  out  of  it,  but  is,  in  truth,  a  mere 
simple  contract  of  sale,  between  indi- 
viduals, who,  at  the  time,  and  for  the 
purpose*  of  the  contract,*are  considered 
as  not  being  the  subjects  of  hostile 
states.  A  great  variety  of  new  autho- 
rities were  cited,  chiefly  from  foreign 
writers,  and  particularly  many  pas- 
sages in  Valine  Commentary  on  the 
French  Ordinance  of  l681,  which  had 
been  pointed  out  by  Lord  Mattsfield^ 
when  he  directed  that  the  case  should 
be  argued  by  civilians.  Most  of  those 
passages,  as  far  as  Valin*s  opinion 
goes,  are  in  favour  of  the  position,  that 
the  recapture  of  the  ransom  bill  puts 
an  end  to  the  claim  of  the  captor.  In 
one  place  he  says:-  *' 5'»  le  preneur 
**  est  pris  lui  meme  avec  le  billet  de  raf^ 
**  fou,  il  perdsaranfon  avec  son  proper 
"  navire,  et  le  tout  passe  au  preneur 
**  doift  il  est  la  conquete."  2  Val.  Liv. 
3.    lit.   9'  Art.   19'    p.  286.  [f  132]. 

<U>  For 


"» 


[t  132]  In  3iic^flc/w(W  Term,  23  but  fFi/ZtS;  and  JKw//<rr,  Justices,  think- 
Geo,3,  Anthony,  Fisher  stood  for  judg-  ing  the  courts  of  common  law  had  no 
mcnt,  when  Lord  Mansfield  delivered  jurisdiction,  and  that  that  objection 
his  opinion  in  favour  of  the  plaintiff;     might  be  taken,  although  not  particu- 
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<l^  For  more  concern- 
ing the  Law  of  Ran- 
soms, vide  Yates  v.  Half^ 
B.  R.  M.  26  Geo,  3.  1 
Term  Rep,  73  to  81. 

By  22  Geo.  3,  c,  25, 
it  is  enacted,  "  That  it 
ftball  not  be  lawful  for  any  of  his  Ma- 
jesty's subjects  to  ransom,  or  to  enter 
into  any  contract  or  agreement  for 
ransoming)  any  ship  or  vcf^sel  bcloug- 
iDg  to  any  of  his  Majesty's  subjects, 
or  any  merchandizes  or  goods  on  board 
the  same,  which  shall  be  captured  by 
the  subjects  of  any  state  at  war  with 
his  Majesty^or  by  any  persons  commit- 


ting hostilities  against  his  Majesty's 

subjects"  (§  1).  By  S  «•  **  a^^  ^^'^^ 
tracts  and  agreements  which  shall  be 
entered  into,  and  all  bills,  notes,  and 
other  securities,  which  shall  be  given 
by  any  person  or  persons  for  ransom 
of  any  such  ship  or  vessel,  or  of  any 
merchandize  or  goods  on  board  the 
same  shall  be  absolutely  void  in  law« 
and  of  no  effect  whateveV"."  And,  by 
§  3.  a  penalty  of  £500  is  given  to  the 
informer,  for  every  offei>ce  against  the 
act.  This  statute  has  put  an  end  t^ 
all  questions,  in  future,  on  the  law  of 
ransoms. 


larly  pleaded,  and  Jshhurst^  Justice, 
expressing  doubts  on  that  point,  judg- 
ment was,  pro  formd^  given  for  the 
plaintiff,  in  order  to  give  an  oppor- 
tunity of  bringing  a  writ  of  error. 
This  was  afterwards  done,  and,  in  A/. 
35  Geo,  3.  by  the  unanimous  opinion 
of  all  the  Judges  of  the  Common  Vleas 
and  the  Exchequer y-^vf  ho  concurred  in 


holding  that  an  alien  enemy  cannot, 
by  the  municipal  law  of  this  country, 
sue  for  the  recovery  of  a  right  claimed 
to  be  acquired  by  him  in  actual  war, 
— the  judgment  given  in  the  court  of 
King*s  Bench  was  reversed.  Vide  Po^ 
reau  v.  Hartley,  B,  R,  T.  23  Geo.  3. 
(^J-Gist  V.  Mason,  B,  R,  H.  26  Geo.  3. 
1  Term  Rep.  84,  85  [f  2]. 


Mondav, 
14tb  May. 

if  on  an  execu- 
tion against  one 
of  two  partners, 
the  partnenhip 
goodi  ate  taken 
and  told,  the 
sheriff  i»  to  pay 
over  to  the  other 
•  share  of  the 
produce  propor- 
tioned to  his 
share  in  the 
partuerahip 
effects. 

[651  ] 


Eddie  against  Davidson, 

'T'HE  defendant  was  partner  with  one  Bimie,  against 
-*-  whom  a  commission  of  bankrupt  had  issued,  but,  be- 
fore the  bankruptcy,  the  plaintiff  had  sued  out  execution 
on  a  bond  of  the  defendant's,  for  of  700,  and  the  sheriff  had 
levied  on  the  partnership  effects.  Birnie^a  assignees  obtained 
this  rule,  to  shew  cause  why  the  sheriff  should  not  pay  them 
a  mpiety  of  the  money  arising  from  the  sale  of  the  goods  so 
taken  in  execution,  upon  an  affidavit  of  Bimie\  that  he  was 
entitled  to  an  equal  share  of  the  partnership  effects,  as  partner 
with  Davidson.  Tlie  plaintiff's  affidavit,  on  shewing  cause, 
denied  that-JB/mie  had  an  equal  share  in  the  partnership 

effects, 


[f  2]  S.  P.  Brandon  v.  Nesbit,  6  T.    cit.  wprd,  253,  in  Planchi  v.  FUtcher, 
JL  23,  and  Bristow  v.  Totifers,  ib.  35.    y.  v. 
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effects,  and  stated  that  he  had  embezzled  the  joint  stock  to       1781* 
a  considerable  amount  [f].  v^v^<^ 

Hie  court    directed  diat  it   should  be    referred  to   the        Eddie 
Master  to  take  an  account  of  the  share  of  tlie  partnership       against 
effects  to  which  Birnie  was  entitled;   and  that  the  sheriff  DAviDso!r. 
should  pay  a  part  of  the  money  levied,  equal  to  the  amount 
of  such  share,  to  the  assignees  [  1 1.  i 

The  Attorne^General^  and  Douglas,  for  die  plaintiff. — 
Howorth  and  bower y  for  the  assignees. 

[l]  Vide  Bachunt  v.  Clinkard,  B.  also,  Skipp  v.  Harwood,  Cane,  1747, 

lUM.  2  /r.  &  M,    1   Show.  173,  aiul  meiitioned  by  Lord  Mansjicldy  Cowp. 

M.ydtm  v.  Hemlou,  B,  R.  M.  5  jr.  &c  449. 
R.    1  iSalL  '6i)2.  [I-  133].     0^  Tit/f, 


[t  133]  Vide  Comb.  217,  and  Jacky  v.  Butler,  B,  R.  E.  2  Ann.  2  Ld.  Raym.  871. 


Payne  and  Others  against  Bacomb.  Teii^SSy^' 

npHIS  was  an  action  of  assumpsit,  tried  on  the  last  Home  Though  a 

-*•    Circuit,  before  AsHHURST,  Jiis^/ce.— The  first  count  of  p»a»ntiff  fwi  in 

the  declaration  set  forth  a  special  agreement,  by  which  die  dai  agreement 

defendant  undertook  to  contribute  to  the  e\  pence  of  a  suit  j"  ""«w»^*'/» 

for  tithes  then  depending  in  the  court  of  Exxliequer.    To  evidence  on*^ 

this  was  added  a  count  for  money  laid  out  and  expended  ;  and  *''<^  ^"^^ 

anohter  upon  an  insimui  computasset. — ^The  plaintiffs  endea-  *'""°'*  >■  ■^ 

voured 

gMiFu      11  iUii^   U.I  nil  "  ■  l.t; 


[f]  But  partnership  goods  may  be  fruit  of  their  executions;  but  this  was 
taken  under  a  distringas,  to  compel  refused,  and  tliis  case  was  distin- 
the  appearance  of  some  of  the  part-  guishcd,  because  here  no  objection 
ners,  notwithstanding  another  partner,  was  made  to  an  account  bein<r  taken, 
who  has  appeared,  has  paid  for  those  and  the  only  question  was  on  the  pro- 
goods,  and  is  a  creditor  to  the  rest  of  portion. 

the  &rm.  JdorUy  v.  Stromhom,  o  B.  [f]  But  where  there  is  a  special  con- 

&  P.  254.  tract  sfill  sahsialifig,  and  on  which  the 

In  Parker  v.  Pistor,  and   Chapman  plaintitl*    only  fails    to    support    his 

V.  Koops,  3  B,  He  P.  288,  289,  it  was  action  by  a  variance  in  his  declaration, 

attempted,    on   the  authority  of  the  he  cannot  recover  on  a  common  count 

principal  case,    to    compel    plaintiffs  money  paid    by  him    as   earnest   to 

who  had  taken  partnership  goods  in  bind  that  bargain  :  Cooke  v.  Munstwie, 

execution,  to  enter  into  the  account  1    N.  R.  331,   and  Mantfield,  C.  J. 

between  the  defendant  and  the  other  there  supposes  that,  in  the  present  case, 

partners,  before  they  should  have  the  there  must  have  been  a  special  agree- 
ment 
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1781-  voured  to  prove  the  agreement,  but  failed;  upon  ^hich  they 
y^^^^^^j  were  going  into  evidence  on  the  general  counts.— The  Judge 
Patne  would  not  permit  this  to  be  done,  and  directed  a  nonsuit. — 
against  The  case  now  came  on  in  court,  upon  a  rule  to  shew  cause 
Bacomb.  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  of  a  misdirection. 

Lord  Mansfield, — ^This  was  formerly  the  rule,  when 
the  fashion  was,  to  lay  hold  of  a  nonsuit  wherever  it  could 
be  done.  When  I  went  the  Western  Circuit,  a  case  of 
this  sort  came  before  me.  I  was  strongly  inclined  against 
the  practice,  and  permitted  the  plaintiff  to  go  into  the  general 
counts,  and  I  consulted  Sir  Eardley  Wilmot,  who  went 
the  circuit  with  me,  and  he  approved  of  it  [1].  It  was  after- 
wards mentioned  to  the  other  Judges,  who  concurred  with 
us  in  opinion. 

The  rule  made  absolute. 

[1]  His  Lordship  probably  meant     1759- Law  of  Nisi  Prius,  Ed,  of  177^ 
Harris  v.  OAe,  Winch.  Summ.  Assises,    p.  139- 


[  ^52  ]  Whitcom^b  against  Whiting. 

17th  May! 

Tbeacknow-  T\ECL  A  RATION,  in  the  common  form,  on  a  pro- 
ledgment  of on«  -^^  missory  note  executed  by  the  defendant;  Pleas;  the 
drawcrs^u  general  issue,  and  non  assumpsit  infra  sex  annos;  Replica^ 
joint  and  •eve-  tiou,  assumpsit  infra  sex  annos.  The  cause  was  tried  be- 
iK>te"t3cteTt^  ^^^^  HoTHAM,  Baron,  at  the  last  Assizes  for  Hampshire. 
out  of  the  statute  The  plaintiff  produced  a  joint  and  several  note  executed  by 
wa^llTsuhe'  ^®  defendant,  and  three  others;  and,  having  proved  pay- 
others,  and  may  ment,  by  one  of  the  others,  of  interest  on  the  note,  and  part 
d^^ronaTsepa-  ^^  ^^  principal,  withiu  six  years,  and  the  Judge  thinking 
rate  action  that  was  sufficient  to  take  the  case  out  of  the  statute   as 

the  Irthwr^  °^     against  the  defendant,  a  verdict  was  found  for  the  plaintiff.     . 

On  Friday,  the  4th  of  May,  a  rule  was  granted  to  shew 
cause,  why  there  should  not  be  a  new  trial,  on  the  motion 
of  Lawrence,  who  cited  Bland  v.  Haslerig(a);  and,  this 
day^  in  support  of  the  application^  he  contended,  that  the 

plaintiff, 

(aj  C.B.H.  1  &  2  /F.  &  M.  2  Ventr.  151. 


nent  by  the  defendant  to  pay  a  share  actually  laid  out  by  him  to  the  de- 

of  the  cxpences  of  the  suit  in  the  £.r-  fendant*s  use,  on  evidence  of  his  con- 

chequer,  but  that  agreement  had  not  nexion   \\ith    the    defendant  in   that 

keen  strictly  purmed  by  him,  and  con-  suit,  and  the  obligation  of  the  latter 

eequently  he  recovered  for  the  money  to  pay. 
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plaintiff,  by  suing  the  defendant  separately,  had  treated  this        1 7  o  1 . 
note  exactly  as  if  it  had  been  signed  only  by  the  defendant ;    yJ^^'"'^^^ 
and,  therefore,  whatever  might  have  been  »he  case  in  a  joint    ^^^"tcomb 
action,  in  this  case,  the  acts  of  the  otlier  parties  were  clearly     xj^^^^ 
not  evidence  against  him.     The  acknowledgment  of  a  party  ^^' 

himself  does  not  amount  to  a  new  promise,  but  is  only  evi- 
dence of  a  promise.  Tliis  was  determined  in  the  case  of  Heylin 
V.  Hastings  (b)y  reported  in  Salkeld(c)^  12  Modem  (d); 
and,  in  Hemirigs  v.  Robinson  (e),  it  was  decided  that  the 
confession  of  nobody  but  a  defendant  himself  is  evidence 
against  him.  That  last  case  was  an  action  by  an  indorsee  of 
a  note,  against  the  drawer,  and  the  plaintiff  proved  the  ac- 
knowledgment of  a  mesne  indorser  that  the  indorsement  on 
the  back  of  the  note  was  in  his  hand-writing ;  but  the  court 
was  of  opinion,  that  this  was  not  evidence  against  the  drawer, 
but  that  the  indorsement  must  be  proved.  It  would  certainly 
open  a  door  to  fraud  and  collusion  if  this  sort  of  evidence 
were,  in  any  case,  ..to  be  admitted.  A  plaintiff  might  get  a 
joint  drawer  to  make  an  acknowledgment^  or  to  pay  part, 
in  order  to  recover  the  whole,  although  it  had  been  already 
paid. 

Lord  Mansfield, — ^The  question,  here,  is  only,  whe-  [  653  } 
ther  the  action  is  barred  by  the  statute  of  limitations.  When 
cases  of  fraud  appear,  they  will  be  determined  on  their  own 
circumstances.  Payment  by  one,  is  payment  for  all,  the  one 
acting,  virtually,  as  agent  for  the  rest  [f  1]  ;  and,  in  the  same 
manner,  an  admission  by  one,  is  an  admission  by  all ;  and 
the  law  raises  the  promise  to  pay,  when  the  debt  is  admitted 
to  be  due. 

WiLLES,  Justicey — ^The  defendant  has  had  the  advantage 
of  the  partial  payment,  and,  therefore,  must  be  bound  by  it. 

AsuHURST,    and  Buller,  Justices^  of  the  same  opi- 
nion. 

The  rule  discharged  [1]  [f  134]. 

(h)  B,  R.  H,  10  WilL  3.  the  statute  of  limitations  ;  and  a  rer- 

fc)  1  Salk.  29.  diet,  that  one  of  the  defendants  did  a»- 

.    CdJ  223.  sume  within  six  years,  and  that  the 

Ce)  C.  B,  M,  6  Geo.  2.  Barnes  Qto  others  did  not ;  and  it  was  held,  by 

Ed.  436.  Pollexfeny  Ch.  J,  Powell,  and  Rokeby^ 

[1]  The  case  of  Bland  v.  Haslerig,  (against   VentrisJ  that    the  plaintiff 

(cited  supra,  p.  652.  Note  fa  J,)  was  could  not  have  judgment  against  that 

a  joint  action  against  four :  the  plea,  defendant  who  was  found  to  have  pro- 
mised 


[p  1]  So  if  one  out  of  several  payees  sea  is  no  answer  to  a  plea  of  the  sta- 
of  a  bill  of  exchange  be  within  the  lute  of  limitations.  Perry  v.  Jackson^ 
realm,  the  absence  of  another  beyond    4  T.  R,  5i6\ 
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mised   within    the    six 

years. — That  case  may 

Whitcomb    he  explained  on  them an- 
against        "^''  ^^  ^^^  finding ;  for, 
Whitihg.     *^^  ^^  '^*^  pleawas^'oi;/^, 
the  replication  must  have 
alleged  &  joint  undertaking,  tfie  verdict 
did  notfind  what  the  plaintiti'had  bound 
himself  to  prove.  But,  according  to  the 
principle  in-  this  cas«  of  Whitconth  v. 
Whiting  J  the  jury  ought  to  have  con- 
sidered the  promise  of  one  as  the  pro- 
mise of  all,  and,  therefore,  should  have 
found  a  general  verdict  against  all. 

[t  134]  The  folhiwing  case  was  ar- 
gued and  determined,  B,  R,  H,  23 
Geo.  3. 

Carvick  v.  Vickery. 

This  was  an  action  by  the  indorsee 
of  a  bill  of  exchange,  which  was  in 
the  following  form : 

"  Mr.  Abraham  Vickerj^, 
"  Two  months  after  date,  please  to 
pay  to  us  or  our  order  the  sum  of,  Src* 

"  John  Maydwell 
«  John  Maydwelir 
It  was  indorsed  thus ; 

"  Jn.  Mai/dwdL 

HoUouay." 
The  May  dwells  were  father  and  son. 
The  indorsement  was  by  the  son.  They 
were  admitted  not  to  be  partners.  I'he 
bill,  when  due,  was  presented  to  the 
defendant,  and  accepted ;  and  at  the 
time  of  the  acceptance,  he  wrote  upon 
it  a  direction  to  his  banker  to  pay  it. 
The  cause  was  tried,  at  the  Sittings 
after  M.  23  Geo.  3.  at  Guildhall,  be- 
fore  Ix>rd  Mansfield,  who^ionsuit- 
ed  the  plaintiff,  because  there  was  not 
an  indorsement  by  both  the  parties  to 
whose  order  the  bill  was  made  payable. 
In  if.  23  Geo.  3.  Howotth  obtained  a 
rule  to  shew  cause,  why  there  should 
not  be  a  new  trial  ;  and  the  case  was 
argued,  on  Saturday,  ihe  1st   of  Fe- 


bruary,  1783,  by  Wallace,  and  Laxe^ 
for  ihe  defendant,  and  Hoxvorth  and 
Woody  for  the  plaintiif. 

In  support  of  the  nonsuit,  it  was  in- 
sisted, that  it  was  clear,  when  two  or 
more  persons  are  the  payees  of  a  bill 
of  exchange,  (which  in  this  case  the 
drawers  were,)  and  ihere  is  no  part- 
nership between  tlicm,  the  indonic- 
ment  of  one  will  not  bind  the  rest,  nor 
make  the  bill  negotiable.  The  only 
reason  for  the  names  of  both  the  fa- 
ther and  the  son  appearing  to  this  bill 
must  have  been,  to  prevent  its  being 
paid  without  the  joint  order  of  both. 
Kven  if  the  indorsement  had  beenspe* 
cially  by  the  one,  to  pay  for  himself 
and  the  other,  yet,  without  evidence  of 
u  partnership,  the  other  would  not  have 
been  bound.  The  first  promise  of  the 
acceptor  was  to  pay  to  the  order  of 
two,  and  a  new  promise  to  pay  to  the 
order  of  one  could  not  be  raised,  with- 
out a  consideration.  It  would  be  a 
nudum  pactum.  Indeed,  where  there 
is  a  partnership,  the  acceptance 
of  one  partner  docs  not  bind  the  others, 
unless  the  bill  concerns  the  partner- 
ship trade.  This  was  deter-  p  ^^  -% 
mined  in  the  case  of  Pinkney  «-  -■ 

V.  Hall  (a).  The  same  thing  must 
hold  as  to  indorsements.  If  there  is 
no  case  exactly  on  the  subject,  it  is 
because  the  matter  has  never  been 
doubted.  Whitcomb  v.  IVhiting,  may 
be  cited  on  the  other  side;  but  it  is 
not  ad  idem.  The  statute  relative  to 
promissory  notes  (b)  only  enables 
such  servant  or  agent  as  is  usually  en" 
trusted  by  the  principal  to  bind  him 
by  his  signature  (cj .  A  partner's  sig- 
nature binds  the  partnership  upon  that 
ground;  for  every  partner  may  be 
considered  as  an  agent  for  the  rest  of 
the  partnership. 

Gn  the  other  side,  it  was  argued, 
that  two  persons,  by  joining  in  the 
same  bill,  hold  themselves  out  to  the 
world  as  partners,  and,  therefore,  for 

that 


Ca)  B.  R.  ^W.3.\  Salk.  126. 
(bj  3  cS:  4  Ann.  c  9. 
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that  purpose  are  to  be  treated  and 
dealt  with  as  such.  It  appears  by 
the  evidence,  that  the  acceptance  and 
order  to  I  he  banker  were  after  the  in- 
dorsement; that  order,  therefore,  a- 
niountcd  to  a  recognition  of  the  power 
of  the  one  to  bind  the  other.  Besides, 
the  son  had  the  custody  of  the  bill, 
which  implied'  an  authority  from  the 
father  to  negotiate  it. — ^They  cited 
Whitcomb  V.  Whiting. 

Lord  Mansfield, — I  have  looked 
into  that  case,  and  do  not  think  it  ad 
idem.  The  general  question  is  of 
great  importance,  viz.  Whether  an 
undertaking,  by  a  bill  of  exchange,  to 
pay  A,  and  B»  is  an  undertaking  to 
pay  A,  or  B,  We  will  therefore,  take 
some  time  to  consider  of  it.  As  to  the 
order  to  the  banker,  it  seems  to  me 
nothing  more  than  a  direction  to  pay 
to  persons  properly  authorized. 

WiLLES,  Justice, — I  incline  to 
think  the  order  to  the  banker  a  recog- 
nition of  the  indorsement  [f  2]. 

AsHHURST,  Jfwfice,— I  do  not 
think  the  order  acknowledges  the  au- 
thority of  the  indorsement.  If  the 
banker  had  afterwards  discovered  that 
the  indorsement  was  foiled,  he  might 
have  refused  payment. — (Wallace  had 
mentioned  a  case  from  Bristol,  of  a 
draft  on  Messrs.  Hoares,  accepted  by 
Messrs.  Childs^  where  that  happened.) 

BuLLER,  Justice,  —  I  think  the 
order  to  the  banker  makes  no  differ- 
ence. But  it  seems  to  mc,  that,  when  a 
bill  goes  out  into  the  world,  the  per- 
sons to  whom  it  is  negociatcd  are  to 
Collect  the  state  and  relation  of  the 
parties  from  the  bill  itself.  If  they  ap- 
pear on  the  bill  as  partners^  it  may 


be  of  less  public  detri-       1781 
ment  to  subject  them  to       \^^^^ 
the  inconvenience  of  be-     Whitcomb 
ing    treated    as    snch,       against 
than  to  permit  them  to     >^„^,o. 
deny  that  they  are  so. 

The  court  took  time  to  deliberate, 
till  Tuesday,  the  4th  of  February ^ythta 
Lord  Mansfield  delivered  their 
u  n  ani  m  ous  opinion ,  that  the  Aftfyifve^, 
by  making  the  bill  payable  '*  to  our 
order^*  had  made  themselves  partnen 
as  to  this  transaction. 

The  rule  made  absolute. 

At  the  ensuing  Sittings,  at  Guild' 
hall,  on  Monday,  the  dd  of  Marekf 
1783,  the  new  trial  came  on,  before 
Lord  Mansfield  and  a  special 
jury;  when  Wallace f  for,  the  defend- 
ant,  stated  and  offered  to  prove,  that, 
by  the  universal  usage  and  understand- 
ing  of  all  the  bankers  and  merchants 
in  London,  the  indorsement  was  bad, 
because  not  signed  by  both  the  payees* 

HotDorth,  6n  the  other  side,  object* 
ed  to  any  evidence  of  that  sort;  in- 
sitting,  that  the  point  was  a  question 
of  law,  and  had  been  decided  by  the 
court. 

Lord  Maxsfield  said,  he  did  not 
think  the  question  was  so  decided 
as  to  preclude  the  evidence  offered; 
and,  therefore,  over-ruled  the  objec- 
tion. 

Wallace  then  called  Mr.  Gosling,  an 
eminent  banker,  to  prove  the  usage ; 
but  the  jury,  una  voce,  declared  they 
knew  it  perfectly  to  be  as  he  had  sta- 
ted it ;  and,  without  hearing  the  wit* 
nrss,  found  a  verdict  for  the  defend* 
ant. 


[v  2]  See  UanJtey  v.  Wilson,  Say.  223.  contra. 
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i^hMay.  Bree  against  Holbech. 

A  perwnii  re-  T  N  an  action  of  assumpsit  for  £2000,  had  and  received  to 
CrbV^ownd  *®  plaintiff's  use, — The  defendant  liaying  pleaded  the  ge- 

smonf  the  pa-     neml  Lssue,  and  the  statute  of  limitations, — The  plaintiff  re- 

^Z^l^^t^rl  P^'^^y  *  '^^^^  ^«  ^"t  ^as  s"^^  <^"t  <>n  ^«  22d  of  Jiigust, 
gage  deed,  and  1780;  that,  on  the  18th  of  February,  1773,  the  defendant 
u*mwc^i?^t?x  ^^serted  and  affirmed,  that  there  was  an  indenture  of  mortgage, 
yean  ago  for  the  dated  the  24th  of  Jujiey  1 768,  made^  or  mentioned  to  be 
mortsH«  ^^  made,  between  F.  and  S.  of  the  one  part,  and  W.  H.  (the 
mnd  reciting  in     uetendaut  s  uncle,)  on  the  other,  for  a  term  of  years,  granted 

I?*n^t°u>^lt  *^  ^^^  ^^  '*^'  ^-  ^  ^  security  for  tlie  payment  of  1*1200, 
was  a  mortgage    ^vith  interest ;  that  the  defendant  then  further  asserted  and  af« 

^'^^^^^be  ^^^^^9  ^^^^  ^^^^^  making  the  said  indenture,  JV.  II .  died; 
made  betveeu  that  the  defendant  was  his  administrator  with  the  will  annexed, 
the  mortgagor  and  there  was  due  to  him,  as  administrator,  the  said  principal 
for  that  tumrthe  ^^^  ou  the  Said  sccunty ;  that  the  plaintiff,  relying  on  these 
muignee  ihaii  asseitious  and  affirmations,  advanced  ^M200  to  the  defendant, 
the  mortgage  ^^  ^is  executing  an  indenture  of  assignment,  on  the  said  18th 
money  .although  of  February,  1773,  which  recited  the  mortgage,  and  pur- 
thatthe^mort-"*  ported,  for  the  consideration  of  the  ill 200  so  advanced,  to 
gage  was  a  for-  assign  all  the  premises  by  the  said  recited  indenture  of  raort- 
Se  Msignec  did  S^8®  granted,  for  the  remainder  of  the  term,  subject  to  the 
not  discover  the  original  power  of  redemption ;  that,  in  this  indenture  of  as- 
iSTx'^eaw'bi!.*'  signment,  the  defendant  agreed  with  the  plaintiff,  that  neidier 
fore  he  brings  the  said  fV,  H.  nor  the  defendant,  hqd  done  any  act  to  in- 
te»*the^1raor  ^"'"^®''  ^^^  mortgaged  estate ;  that  the  said  several  assertions 
knew  if  to  be  a  and  affirmations  of  the  defendant,  and  also  the  recitals  in  the 
**?r'^^s  1  *^^^  indenture  of  assignment,  were  false,  inasmuch  as  there 
*•  J      never  was  any  such  indenture  of  mortgage,  nor  the  sum  of 

j61200,  nor  any  odier  sum,  due  to  the  defendant,  as  admini- 
strator of  IV,  H,  on  such  security,  in  the  manner  the  defen- 
dant had  asserted  and  affirmed,  and  as  in  the  indenture  of  as- 
signment was  recited,  or  in  any  other  manner,  and  that  neither 
the  premises,  nor  any  part  thereof,  passed  by  th^  assignment, 
to  the  plaintiff,  nor  did  any  estate,  right,  or  title,  therein,  or 
to  the  said  sum  of  ^1200  vest  in  him ;  that,  by  fraud  and  im- 
position, and  by  means  of  the  said  false  assertions  and  affirma- 
tions, and  false  recitals,  the  plaintiff  was  induced  to  pay  the 
said  sum  of  ^1200  on  die  execution  of  the  said  indenture  of 
assignment ;  that,  at  the  time  of  the  execution  thereof,  and  of 
paying  the  money,  the  plaintiff  was  ignorant  of  the  falsehood 
of  the  said  assertions,  affirmations,  and  recitals,  and  of  the 
fraud  so  practised  upon  him^  and  did  not  discover  them  till 

withii) 
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ivkhin  the  space  of  six  years  next  before  suing  out  the  writ  [1].  1781. 
*To  this  replication,  the  defendant  demurred  generally.  The  Vi^v^^/ 
case  was,  this  day,  argued  by  Hill,  Serjeant,  for  the  plaintiff;  Bree 
and  ChambrCy  for  the  defendant.  against 

Chcunbre,  in  support  of  the  demurrer,  contended,  that  Holbecb. 
there  was  nothing  alleged  in  the  replication  which  could  take  *  [  6^6  ] 
the  case  out  of  the  statute.  There  was  no  fraud  stated  to 
have  been  practised  by  the  defendant ;  for  it  was  not  aver- 
red [f  l\y  that  he  knew  of  the  falsehood  of  the  different  asser- 
tions and  recitals.  But,  if  there  had  been  fraud,  that  would 
not  have  been  sufficient ;  it  was  the  plaintiff's  business  to  look 
to  the  validity  of  his  security ;  and  there  is  nothing  relaUve 
to  firaud  among  the  different  exceptions  and  savings  in  the 
statute. 

Hill,  Serjeant,  insisted;  1.  That,  in  point  of  law,  this 
was  fraud  on  the  part  of  the  defendant,  although  he  himself 
might  not  know  of  the  falsehood ;  2.  That,  where  a  party  has 
been  induced,  by  fraud,  to  pay  money,  the  statute  of  limita- 
tions does  not  run,  or,  at  least,  only  runs  from  the  time  when 
the  fraud  is  discovered. — 1.  The  assertions  of  the  defendant, 
he  observed,  were  positive  ;  without  qualification,  and,  there- 
fore, he  made  himself  answerable  for  the  truth  of  them ;  and, 
if  any  loss  had  been  incurred  by  his  mistake,  it  ought  to  fall 
upon  him,  not  upon  an  innocent  third  person.  On  this  first 
head,  he  cited,  1  Show.  6S.  3  Mod.  261.  Comberb.  163. 
Hearne's  Pleader,  102.  224.  Cro.  Car.  Ul.  Sir  fV.  Jones, 
196.  2  Burr.  112.  12  Mod.  494.  2  Fez.  198.— 2.  On  the 
second  point,  he  relied  on  Booth  v.  Lord  Warrington,  in 
Dom.  Proc.  1714.  (which  he  cited  from  the  printed  cases,) 
and  The  South  Sea  Companp  v.  Wymondsell,  3  P.  WilL 
\AS(a). 

LK)rd  Mansfield, — ^The  basb  of  the  whole  argument  is 
fraud ;  and  the  question  is,  whether  fraud  is  any  where  assert- 
ed in  this  replication.  There  may  be  many  cases  where  the 
assertion  of  a  false  fact,  though  unknown  to  be  false  to  the 
party  making  the  assertion,  will  be  fraudulent ;  as  in  the  case 
of  Sir  Crisp  Gascoyne,  who  insured  a  life,  and  affirmed  it  was 
a3  good  a  life  as  any  in  England,  not  knowing  whether  it  was, 
or  was  not.  There  may  be  cases  too,  which  fraud  will  take 
out  of  the  statute  of  limitations.  But,  here,  every  diing  al- 
leged 

[l]  The  mortgage  deed  was  one  of  which  were  not  discovered  till  after  his 

the  many  forgeries  which  had    been  death, 
committed  by  one  Dadley,  an  attorney         (a)  Cane.  M.  1732. 
in  eminent  practice  at  Coventry,  and 


[p  1]  See  Hay  craft  v.  Creasy,  2  Eoit.  92. 
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leged  in  die  replication  may  be  tnie^  without  anj  fraud  on 

tlie  part  of  the  defendant.     He  is  an  adminiitrator  with  the 

Br£e        ^^'  annexed^  who  finds  a  mortgage  deed  among  die  papers 

against       ^  of  his  testator,  without  any  arrears  of  interest,  and  parts  with 

iloLBRECH.  1^  bonajidey  as  ^  marketable  commodity.     If  he  had  disco- 

*I  ^^7  ]      ^^^  the  forgery,  and  had  then  got  rid  of  the  deed  as  a  true 

security,  the  case  would  have  been  very  different.     He  did 

not  covenant  for  the  goodness  of  the  title,  but,  only,  that 

neithar  he  nor  the  testator  had  incumbered  the  estate.     It 

was  incumbent  on  the  plaintiff  to  look  to  the  goodness  of 

it  [f  21 

Hill  had  leave  to  amend,  in  case,  upon  inquiry^  the  fccts 
would  support  a  charge  of  fraud. 


^^°£ty^      "^'^^   Tf^iVG    against    the   TifHABiTAKTS    of 


HULLAND. 


When  a  pauper  rpHE  couft  of  Quarter  SessioBs  for  the  county  of  Derfty, 
ofuITyairin*^*  quashed  an  order  of  two  Justices,  for  the  removal  of  a 

one  parish,  and  pauper  and  his  family,  from  the  liberty  of  Midland,  to  the 
JTdiffer^Mimtt  P^nsh  of  Brad/ci/ ;  and  stated  specially  as  foHows : 
mnd  intervals.  At  Whifsnndav,  1768,  the  pauper,  who  was  a  blacksmith, 
Sded  toJetj!cr  ^^^  ^^^n  a  siuglc  man,  hiiei  him#1f  at  Hulland,  for  a  year, 
more  than  forty  to  one  Joseph  Copstake,  blacksmith,  who  bad  a  house  and 
h!?itaemcnVi$   ^'"^P  ^^  Bradhy,  and  another  house  and  shop  at  HtUland^ 

and  who  resided  occasionally  at  each  place,  but  whose  family 
resided  constantly  at  Bradley.  ^Fhe  pauper  served  the  yean 
He  worked  at  the  shop  at  Hullandy  and  lay  there  five  nights 
in  the  week  during  the  yoar,  except  three  weeks  together,  io 
the  latter  end  or  Fchruatify  and  the  beginning  of  March, 
17699  and  sometimes  a  mght  or  two  in  the  week  besides, 
when  he  lay  at  Bradleyy  and  on  the  Saturday  and  Sunday 
nights  the  }  ear  through,  he  lay  at  Bradley  and  never  at  Hut- 
land 


in  the  parish 
trhere  he  slept 
tl^  iaat  night. 


[l  2]  la  Cripps  v.  Kcadt,  6  T.  R. 
60(),  the  court  said,  that  they  had 
no  wish  to  disturb  the  rule  of  caveat 
emptor  adopted  in  cases  where  a  regu- 
lar conveyance  is  made,  to  which  other 
covenants  arc  not  to  be  added :  But 
in  that  case  the  agreement  was  by 
parol,  and  money  was  paid  by  the 
plaintifr  to  the  defendant  for  the  pur- 


chase of  leasehold  premises,  under  a 
misapprehension,  by  both  parties,  that 
the  defendant  was  the  legal  represen- 
tative of  the  lessee,  though  it  turned  out 
afterwards  that  he  was  not :  And  it  was 
held  that  the  money  might  be  recover- 
ed, as  paid  under  a  mistake;  the  ac- 
tion being  brought  within  six  years  of 
the  purchase. 
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f  OR  liHKPe  nights.     He  never  resided  40  days  together       17S1. 
in  cidxer  fdace ;  but  resided  more  than  40  days  at  each  in      \^^y^ 
the  year,  and  the  last  two  nights  in  the  year  he  resided  at    rp^^  Kiiva 
Bradley.  against 

DunniNgf  and  Parker  Cokey  shewed  cause,  in  support  of    Hullani>» 
the  order  of  Sessions.    They  argued^  that,  where  there  is  a 
mixed  residence  of  this  sort,  the  best  rule  is,  what  the  Ses- 
sions had  followed,  viz.  to  count  backwards  in  each  parish^ 
and  to  establish  the  settlement  where  you  first  find  40  days. 
In  the  case  of  Rex  v.  Lowess  (a),  which  had  been  cited  when 
the  rule  was  moved  for  to  quash  the  present  order,  it  appear- 
ed, Aat,  during  the  greatest  part  of  the  end  of  the  year,  the 
pauper  had  lodged  in  the  parish  where  he  had  resided  the  last       [  65s  ] 
night.     Neither  the  arguments  of  the  counsel,  nor  of  the 
Judges,  are  stated  in  the  report  of  that  case ;  but  it  is  probable 
the  court  went  upon  that  ground,  and  not  on  his  having  slept 
the  last  night  in  the  parish  where  they  determined  his  settle- 
ment to  have  been  gained. 

Balguy,,  on  the  other  side,  insisted,  that  the  princif^  of  the 
determmation  in  Rex  v.  LorcesSy  was,  that  the  last  night  of  the 
residence  was  to  be  connected  with  the  former  service  in  the 
same  parish,  and  reckoned  as  one  and  die  same.  That  tlie  de- 
cision did  not  proceed  on  the  majority  of  time  in  the  latter 
part  of  die  year. 

Lord  Mansfield  absent 

WiLLES,  Jti5/tce,— There  must  be  some  principle  to  go- 
vern such  cases  as  this.  Mr.  Dttnmng  has  cited  no  authority 
in  support  of  his  position,  that  the  majority  is  to  be  the  rule, 
and,  mdeed,  it  is  hard  to  say,  here,  in  which  of  the  two  pa- 
rishes the  pauper  resided  most.  The  rule  laid  down  by  Mr* 
Balguy  seems  a  very  good  one  [f]. 

A8HHtRST,  Justice^ — ^Tliis  case,  from  its  circumstances, 
does  not  afford  much  room  for  argument.  There  ought,  if 
possible,  to  be  a  certain  rule,  and  the  case  cited  seems  to  finr- 
nish  one  which  is  very  reasonable. 

Bulleh,  Justice, — ^It  is,  in  general,  of  much  more  im- 
portance to  have  a  fixed  rule,  than  what  the  rule  is.  If  that 
which  Mr.  Dunning  contends  for  had  been  established,  it 

might 

(a)  E,  16  Geo,  3.  Burr.  Settl  Ca,  No.  258. 


[p]  Precisely  the  same  point  was  re-  not  to  be  disturbed,    although   they 

considered    and   confirmed  in   R.  v.  would  have     construed   the    statute 

Brighth€imston€,.5  T.  R,    188,    the  differently,  if  they  had  not  been  bound 

fudges  declaring  that  the  rule  ought  by  former  decisions. 
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might  have  been  a  very  proper  one  ;  but  the  court,  in  the  case 
of  Rex  V.  Lowess,  can  hardly  have  gone  upon  that  ground. 

The  kiKG  because  it  does  not  clearly  appear  there,  in  which  of  the  two 
against       parbhes  the  longest  residence  had  been  [1]. 

Hull  AND.  Tlie  order  of  sessions  quashed. 

[l]  It  was  mentioned  by  a  gentle-  cipic  is  recognized  as  to  settlements 

man  at  the  bar,  that  he  recollected  gained   by  apprenticeship,   by  WiUes^ 

Aston,  Justice^  in  the  case  of  Rex  v.  and  Duller,  Justices,  in  Rex  v.  Sand- 

LowesSy  to  have  given  his  opinion  ex-  ford,  7'.  26  Geo,  3.   1  2'erm  Rep.  281. 

pressly  on  the  circumstance  of  the  last  284,  285. 
night  [f  135].     <J3'  The  same  prin- 


[t  135]  In  Rex  v.  Iveston,  E.  23    was  confirmed  by  Lord  Man^fW,  and 
Geo.  3.  the  rule  in  Rex  v.  Lowers,  as     the  rest  of  the  court, 
stated  in  the  present  case  by  Balguy^ 


i!tedf«da       '^^^    King    against   the   Inhabitants   of 

23dMay?'  NORTHFIELD. 

A  mwriagc  is      HHWO  Justices  had  made  ^n  order  to  remove  Abigail  Jones, 
itt?racnt°!  *®  widow  of  Joseph  Jones,  from  the  parish  of  Kw^s 

gained  by  it,  if  Norto7i,  to  the  parish  of  North/ield ;  which  last  parish  ap- 
wiebrated  in  a     pealcd  to  the  Quarter  Sessions  :  and  they  confirmed  the  ori- 

raapel  erected  •      i         i  ,  ,  •   n'  '' 

MDce  26  (ieo,  2.  ginal  Order ;  and  stated  specially  : 

^though  mar-         That  the  pauper,  Abigail  Jones,  beinir,  whilst  sole,  a  set- 

riages  mav  have    -i   j  •    ,     ,  -^ '^  ^   '      /-.      ,°-kt     .  •      .1     °  ,.»,*! 

hetndefa-io       tfed  mhabit^nt  at  Kings  Morton,  m  the  year  1775  utermar- 
SSSTth^  <***=-   ried  with  Joseph  Jones,  a  settled  inhabitant  at  Northfield,  at 

Buerlyhill  cliapel,  in  the  parish  of  Kingswinford,  in  the 
county  of  Stafford,  which  was  erected  in  the  year  1765,  and 
then  duly  consecrated,  and  in  which  divine  service  had  been 
publicly  and  regularly  celebrated  ever  since ;  and  wherein 
banns  of  marriage  had  been  often  published,  and  marriage* 
celebrated  previous  to  the  marriage  in  question :  That  the  said 
chapel  was  a  new  one,  erected  since  the  marriage  act,  and  not 
erected  on  the  foundation  of  one  that  was  ancient ;  and  no  act 
of  parliament  was  obtained  for  erecting  the  said  chapel,  or  for 
celebrating  marriages  there. 

The  two  orders  being  removed  by  certiorari  into  this  cour^ 
the  only  question  appeared  to  be,  whether  the  marriage,  upon 
the  facts  stated  relative  to  the  chapel,  was  void,  by  the  provi- 
sions of  the  statute  of  26  Geo.  2.  c.  oS. 

It  is  enacted,  by  ^  1.  of  that  statute,  that;  from  and  after 
the  25 th  of  March,  1754,  all  banns  of  matrimony  shall  be 

published 
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« 

INiUished -in  die  paridi  diurch,  or  in  some  public  diiipe];^  in       I'fSK 
ftAiVA  pubKc  chapel  banns  of  malrimany  nave  been  usualhf      WvW 
pvblMedy  of  or  belonging  to  the  paridi  or  ckapelry  wherein    jj^e  Knr4 
the  persons  to  be  married  riiall  ch^dl;  and^  by  ^8.  that,  if      msuMt 
any  person  shall,  (from  or  after  the  date  above-mentkmed,)      ttoitn^ 
solemnize  matrimony  in  any  other  place  dian  a  churchi  or       yifclA. 

fmblic  chapel,  where  banns  nave  been  usually  published,  un- 
C5S  by  special  licence,  tfc*  every  person  knowmgly  and  vvil-* 
fiiliy  so  offending,  shdl  be  deemed  guilty  of  felony,  tfc,  and 
flH  marriages  solemnized,  (frotii  and  after,  t^e.)  in  any  other 
place  than  a  church,  or  public  chapel,  (unless  by  special  li- 
dence,  4rc.)  shall  be  null  and  void  to  alt  inienis  and  purposes 
whatsoever. 

When  the  Attorney-General  moved  for  a  rule  to  shew  cause^ 
why  the  orders  should  not  be  quashed,  Lord  Mansfield 
seemed  to  discourage  the  attempt  to  try  a  question  of  such 
serious  consequence,  in  a  collateral  way,  on  a  settlement  case;  [  560  ] 
and  said,  he  would  turn  the  parish  complaining  of  the  removal 
remnd,  if  he  could. 

Bearcrofl  now  shewed  cause.  He  admitted,  tliat,  when 
the  validity  of  a  marriage  under  the  marriage-act,  becomes  a 
Question  in  the  case  of  a  settlement,  it  is  not  necessary  that 
mere  should  have  been  a  sentence  of  the  spiritual  court,  in 
order  to  entide  the  parties  interested  to  shew  the  nullity  blf 
such  marriage.  Tliis  had  been  determined  in  the  case  of 
Rex  v.  Preston  near  Fevcrsham(a).  But  he  contended,  that 
the  words  **  usually  published  "  in  tlie  act,  ought  to  be  coin 
Btraed  to  mean,  ''  usually  published  at  the  time  when  the  mar* 
rtorre  in  question  took  placed  If  so,  there  was  enough  stated 
in  the  case,  for  the  court  to  consider  this  as  a  diapel  m  which 
banto  had  been  usually  published.  Hie  word  '^  ojtet!*  la 
oeaily  tantamount  to  ''  usually  C^  but,  if  it  were  not,  yet,  as 
it  is  a  rule  that  an  order  of  sessions  is  always  to  be  suppoitedj 
unless  something  appears  expressly  on  the  ftce  of  it  which 
shews  it  to  be  agtunst  law,  die  court  would  intend  this  to  be 
such  a  chapel  as  the  act  required,  there  being  do  dir^t  asser- 
tion of  the  contrary.  'Die  act,  he  said,  was  supposed  to  hxft 
been  drawn  by  a  very  eminent  person(6^;  ithad  been  walmlj. 
opposed ;  and,  if  the  btention  had  been  to  restnun  die  cele^ 
Imtion  of  marriages  to  parish  churches  and  to  chapiels  in 
whidi  banns  had  been  usually  published  before  the  act,  it  was 
jirobable  an  explicit  enactment  to  that  efiect  woiild  havia 
been  introduc^.  If  the  construction  contended  for  on  the 
other  side  should  prevail,  this  "act  would  prove  a  trap  to  daw 
gjmien  and  innocent  peooni,  who  couki  not  be  expected  to 

■earA 

''  (a)  U.  33  G^.  1  jparn  SettU  Ca.        (h)  Lord  iTmWdk 
Kb.  154. 
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search  inta  history,  to  discover  the  exact  time  when  mar- 
riages  first  begim  to  be  celebrated  in  any  particular  diar 
pet.  It  was  hard  perhaps  to  draw  a  line,  but,  here,  aa 
usage  was  clearly  establisued  long  before  this  marriage  took 
place. 

^  The  Attorney-General,  and  Batt,  argued  against  the  va- 
lidity of  the  marriage.  They  said,  the  act  was  to  be  coo- 
strued  as  if  tlie  case  had  happened  the  day  after  it  passed. 
Usage  since  could  not  vary  the  case ;  for,  to  give  operation  to 
usage^  it  must  have  a  l^ai  commencement^  beouise  quod  ab  ti»- 
itio  non  valet y  tractu  temporis  nan  convalescit*  Arguments  of 
hardship  and  inconvenience  could  only  be  resorted  to,  whea 
the  law  was  douljtfu!,  but  here  the  words  of  the  statute  were 
clear.  This  was  no  more  a  trap  dian  any  other  prc^ibitoiy 
law.  After  die  passing  of  the  act,  no  marriages  had  been  at-, 
tempted  to  be celcbrat^  in  Lincolns'Inn Chapel,  GraysrlnH 
Chapel,  and  man}  others,  although  they  were  old  chapels ;  be- 
cause bainis  hud  not  been  usually  published  in  them ;  and  it 
would  be  absui  d,  if  a  chapel  erected  since  the  act  should  be 
in  a  better  situation,  in  tliat  respect,  than  those  wliicb  had  ex- 
isted long  before. 

Lord  Mansfield, — For  a  long  time,  I  was  mucb  averse 
to  a  determination  of  this  point,  in  such  a  question,  andbetweea 
such  parties.  But,  upon  more  consideration,!  think  we  oof^t 
now  to  decide  it.  If  there  has  been  an  abuse,  we  ought  ta 
atop  it  as  early  as  possible.  A  delay  might  lead  to  a  suppo* 
sition  that  we  doubt,  where  in  truth  we  do  not;  and  any  9ub- 
sequent  incon\'enience,  in  consequence  of  our  supposed  doubt, 
would  be  chargeable  upon  us.  I  remember,  when  I  wa* 
Attorney-General^  I  was  obliged  to  prosecute  the  mmiater 
of  the  Savoy y  who  insisted  on  the  right  of  marrying  without 
tirence,  and  taking  advantage  of  a  dispute  then  subsisting 
between  the  Crown  and  the  duchy  of  LancastiTf  sheltered 
himself  sometimes  wider  the  one,  and  sometimes  under  the 
other.  He  had  married  many  couples  in  a  year,  and  many 
children  had  been  bom  uuder  those  marriage.  But  it  was 
necessary  to  stop  the  abuse,  even  after  it  had  gone  so  Jar;  and 
he  was  convicted.  Time,  or  the  interposition  of  the  legisla- 
ture, may  cure  the  manwes  which  have  been  already  solemn- 
ized in  this  chapel[l].  "nie  act  clearly  meant chapeb  eaustiw 
at  die  time.  It  says  church  or  chapel  belonging  to  the  parin 
or  chapelry  where  the  parties  reside.    There  Uf  no  cbapdi;^ 

neie. 


[l]  As  soon  as  the  determination  of 
Ihe  court  in  this  case  was  known,  Lord 
Beouchamp  introduced  a  bill  into  par- 
liament, which  passed  into  a  law,  for 
making  all  mainiages  which  had  been 
celebrated  in  any  parish  church  or 


public  chapel,  erected  since  26  Gt^%> 
c.  33.  and  consecrated,  valid  in  law, 
and  to  exempt  the  clergymen  who  had 
celebrated  such  marriages,,  from  the 
penalties  of  that  statute.  ViJkZlC^^ 

w.  Ct  90» 
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Kere.    I  tm  of  opmion,  that  dui  marriBge  was  vokt  by  4^       1791' 
promkms  of  the  statute.  ^^vw. 

Bodi  the  Ofders  quashed. 

The  Kino  against  Pitts.  Fri<uy. 

f\^  Friday t  the  4th  of  May,  Btarcrofi  obtained  a  rule  An  order  of  ban 
^  to  shew  cause,  why  an  order  of  bastardy  made  upon  ^®  .lf"*?JJiy'*f 
defeodaot^  by  two  Justices  for  the  county  of  Hertford,  and  .«<  ilthftppeued 
confirmed  by  the  court  of  Quarter  Sessions  for  diat  county,  ".  ^  «**  ^c-" 
should  not  be  quashed.    The  objections  he  then  stated  were ;  JS^^'^^oSkm 
1.  That,  in  the  caption,  the  two  Justices  were  said  to  be  that  the  oertoa 
^  residing  near  unto  die  limito  of  the  parish  of,  tsc^^  and  !^|uS^e  fa^r, 
the  words  of  the  iftatute  are,  ''  in  or  next  junto  the  limits,  u  void, 
^c.*'  (a) ;  2.  Tliat  the  order  contuned  no  express  adjudica* 
tion.  and  was  therefore  void ;  according  to  the  case  of  Rex 
y.  Perkasse  (b). 

On  Saiurdiiy,  die  19tb  of  May,  Bower  shewed  cause. 

Upon  esannning  the  original  order^  it  appeared,  that  die 
word  in  the  caption  was  **  nexC*  and  not  **  near ;"  and  diere 
remained,  therefore,  only  the  second  objection  to  be  consi- 
dered. The  order,  was,  in  a  great  measure,  in  the  same  form 
with  the  precedent  in  Burn^n  Justice  (c),  but  with  the  omis* 
sion  of  the  following  clause :    * 

**^  We,  therefore,  upon  examination  of  the  cause  and 
^  circumstances  of  the  premises,  as  well  upon  die  oath  of 
''  the  said  A.  B.  as  otherwise,  do  hereby  adjudge  him  the 
''  said  C.  D.  to  be  die  reputed  father  oif  the  said  bastard 
*"  children." 

Bower  contended,  that,  as  the  statute  of  EHzabeth  does  not 
prescribe  any  particular  form,  if  enough  appears  on  the  face 
of  the  order  to  authorize  the  act  of  the  Justices  in  charging 
the  supposed  father,  that  is  sufficient.  The  case  in  Siderfui 
is  not  so  decisive  as  it  would  seem  to  be  from  the  manner  in 
which  it  is  sUted  by  Bum  (d),  for  it  appears,  in  Siderfin, 
that  the  objection  on  which  the  order  was  quashed,  was,  that 
the  sum  was  unreasonably  small  (viz.9,A.  per  week,)  and  this 
point  about  die  adjudication  is  mentioned  after  the  decisicHi, 
and,  dien,  vrithout  any  positive  ojunion  gf  the  court  upon  it. 
Tlie  same  principle  must  govern  vrith  regard  to  orders  of  bas- 
tardy and  orders  of  remow,  and  none  of  the  determinations 
upon  orders  of  removal  will  be  found  to  warrant  the  present 
objection.    In  Rex  v,  fVestwood  (e),  there  was  nothing  in      [  003  J 

the 

(a)  18  Eliz.  c.  S.  S  2.  CdJ  1  Bum,  igs,  19th  Ed. 

rt)  E.90  Car.  ftl  S  Sid.  363.  fej  H.  AOee.  I.  I  Str.  79.  Beit. 

(cj  i  Bum,  189»  i3th  Ed.  195. 


against 
Pitts. 
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1  TBI  •  ^  order  to  supply  the  want  of  an  express  adjadicadcD.  Tb0 
y^,^^  saifae  observation  applies  to  Rex  v.  Minckinhampton  (c)^  for  k 
The  Kino  ^^  ^'^  ^^  ^  stated,  there,  that  the  pauper  was  likely  to  become 
chargeable.  In  Stallinbur^k  v.  Haxhay  (d),  the  words  only 
were,  ''  tee  do  believe;*^  in  Waltham  Magna  t.  Waliham 
Parva  (e)y  "  as  we  are  credibly  informed ;"  and,  in  Berry  t. 
Arundel  (f)^  '*  wkertan  eomplaini  k&th  been  made  to  mP  \u 
tlie  present  case,  the  Justices  liave  expressly  said,  ''  whereav 
*^  it  hath  appeared  to  ifs,  if;cr  and,  in  Suddlecomb  t.  JStir- 
nash  (e)f  Lord  Holt  said,  that  was  suflScient ;  and  die 
same  Uung  was  afterwards  determined  in  a  case  of  Rex 
▼.  Darnal  f  A),  mentioned  m  the  Repoit  of  SuddleearrA  ▼. 
BvrwaiA. 

Bearcroji,  on  the  other  side,  innsted,  that  Ae  adjudicttbn 
is  the  most  important,  and  an  in&pensable  part  of  the  order, 
aind  cannot  be  supplied  by  implication.  It  is  tme,  die  court 
is  not  so  strict,  with  r^rd  to  orders  of  Justices,  as  in  the 
case  of  convictions,  but  still,  it  mtfsf  appear,  upon  ifae  order, 
that  the  Justices  had  an  authority  for  what  tneydid;  and, 
without  an  adjudication  they  have  noauthority.  They  act  both 
as  jury  and  judges,  and  the  order  must  contain  bodi  a  ver- 
dict and  Ju^^ment.  in  indictments  fotitided  on  the  commim 
law,  nothing  can  be  supplied  by  inference ;  and  a  fortiori,  no- 
thing so  material  as  die  adjudication  can  be  intended  m  the 
case  of  particular  jurisdictions  created  by  statute.  If  defects 
of  this  sort  could  be  cured  by  intetidment,  no  order  would 
ever  have  been  held  to  be  bad.  The  court  will  pay  regard  to 
precedents  long  estaUished,  and  approved :  and  this  order^ 
though  frami'd  after  die  precedient  in  Burttj  has  left  out  the 
most  essoMtial  part.  In  Rex  v.  Perkasse,  the  rule  to  shew 
cause  was  granted  on  the  objection  as  to  the  smallness  of  die 
Hum ;  but  it  is  clear,  from  an  attentive  perusal  of  the  case, 
that  the  ultimate  decuuon  went  upon  the  want  of  adjudication. 
Most  of  the  cases  cited  in  support  of  tlie  order  make  against 
it ;  and  there  is  a  material  ditlercnce  between  die  case  put  by 
Holt,  in  Suddlecomb  v.  Ihmcashy  and  this  case,  for  the 
ease  he  puts  is  of  a  substantive  declaration,  ''  that  it  has  ap- 
'Speared,  ^c.*'  and  so  probably  the  order  ran  in  the  case 
diere  referred  to,  of  Rex  v«  Darnal;  but,  here,  the  wonb 
[  664  ]  *^  it  hath  appeared  to  us,**  are  coupled  with  the  evidence  [11 
and  do  not  seem  to  differ,  in  taieamng,  from  **  we  do  believe, 
in  Stallinburgh  v.  Haxhay,  where  the  reason  given  for  quash- 
ing the  order  was,  (and  wliich  equally  applies  here,)  ^  that  a 
**  man  may  believe  a  thing  on  uncertain  evidence." 

BrLLEa^ 

(c)  E.  3  Geo.  2.  2  Sess.  Ca.  92.        CfJ  E-  9  ^.3.  fSalk.  479. 
Sott.  347. 3  Bum,  475, 13di  £d.  Burr.        (g)  T.  13  ir.  3.  1  Salk.  491 . 
Sett  I.  Ca.  p.  31«.  (hj  E,  2  Ann. 

(d)  T.  4  Geo.  1.  3  Bum,  475, 13di        [1]  They  are  so  put  in  Uio  caie  of 
£d.  1  Sess.  Ca.  131.  Suddlecomb  n  Bmtmh. 

(s)  E.  10  Geo.  U  3  Bwm,  loc.  cit. 
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BuuB«,Ji<i^^ha(viBg mentioned  Bt$Y.Gm99S9ni(a)».     178  K 
stilled  in  JBt^, — whcie^  accordiiig  to  hktccouiifc  of  it,  tiiart       y^f>/m^ 
waa  no  adjud«catioa  of  the  birth  of  the  diild  i|i  tho  pacUi    TIm  Kivd 
but  under  a  ^*  wherea^y^  and  the  couit  kdd  thut  to  be  suffi-       against 
cieHt, — the  court  defemd  ^viug  tbair  ofiakMi  till  there  should        Pnrrs. 
be  an  opporUinity  of  enqusing  more  fiiUy  into  the  circup« 
ahnces  of  that  case.  * 

Lord  Mansfield  absent 

Thisday,  hb  Lofdship  was  i& coiort^  bat  |iol  having  heard 
tbe  aigument  at  the  bar,  the  judgnml  was  delivml  by 
WiLKiBS,  JuMtke^  to  tbe  foljiawuig  tflSwt. 

Wittvs,  Jmtice^  (after  stating  the*  objectioo,  and  obsermg* 
ufpon  the  easea  of  M$x  v.  Pierkasse^  and  SttdJUee^mb  ▼.  Bwr^ 
wa$h),—Th^  case  of  Saint  6iles\  Cv^ilnriilr «.  Hacknw  (i> 
seams  to  be  aiore  like  the  pseaent  than  ^ddk^wnh  y.  Bur- 
muk.  In  that  hat  case,  thed&tKJii  iaaavuM  «la«id  by  Mr. 
JBoaRsr;  however,  the  report  coacbM^  by  sajnog  "  liakr^ 
**  ought  to  be  a  particulnr  avenai^iil^  >c/-  wLi^  m  Smnt 
6ilett^  Cnppbgate ^'Hashtu^,  the «id(sr  ium  very  ntticb in 
the  saoie  uaaner  at  hem,  rar.  ^^-idKreas  on^Miti  madebj^ th# 
'^said  J§f;i>L  k  lippeavs  that  her  hiiibaMk  waa  hut  h^pHf 
^  eatdodatJfiidhiiayr  aikt  Ibatsofdei^  waa  qoM^d^  ^  ba» 
'^^  OMM  ibev^  was  bo  judgin<mt<|f  the  Jttfetfeea  doM 
^^  hst  legal  saHlupm,  b«l  >ooly  thd  oatbiof  tbekwomar M: 
We  have  Idoiredi  into  the  pffOoeediiig»iik>  Jik  ^  OmvmmS, 
wd^w^find,  that  thar^  waS'  an  amMi  '«dj«dkt^  in-  dMf 
case.  We  are,  therefore,  all  af  opmioii^  thai  thin  wofer  eaiw 
0ot  be  supported;  ' 

Batb  ^  ordM  quashed; 


. *  I      ..1  •    »         .*■ 
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Beistow  agaiwstWfLiGUT  and ., Jfcok, -^eiiflf    f  ^^  1 

IK  h»t  Hilary  Term^  on  Thursday^  the  25th  of  January y  in  »n  action 
Lee  obtained  a  rule  to  diew  cause,  why  the  verdict  winch  )S'^^^ 
hod  been  found  ibff  the. plaintiff  should  not  be  set  aside^  and:  vitimtiMviMg- 
;^nowt  trial  gnatwi,  or  a  ipoofsut  entered.  ui  dSsSSn  ^ 

This-  was  an-  aiEtioB^.on  the  case,  against  the  defendants  needs ncrttt«be 
as  sheriff  of  Jlfu/di^jr,  on  the  statute  of  «*  A^m.  c.  14.  §  I.  '"utJ^^he 
l^Sy  1]  for  taking  the  goods  of  one  Pope  in  execution,  in  a  demise,  but  if  it 
house  let  from  year  to  year  by  die  plaintiflE^  to  Pope,  without  a^J^*!!^^ 

paying  as  stated/thera 
shallbcanoatutt. 

[^  ll  That  provision  only  extends    the  tenant  in  possession  holds,  and  not 
to  the  immediate  Undlord  of.  vbom    to  a  superior  or  ground  landlord,  A£s»> 

S3  tcr 
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paying  or  contenting  him  for  a  year*a  rent  then  due,  and  of 
whidi  die  definidantSy  before  die  removal  of  die  goodB,  badi 
notice  [<3>  (2.] 

The  declaration  stated  die  demiie»  as  foliowa : 

"  The  said  phuntiff,  on,  tfc.  demised,  to  one  Betgamm 
Pope,  a  cartain  messuage,  Sfc,  to  have  and  to  bold  unto  tho 
said  Bevjamin,  from  the  feast  of  St.  Michadf  then  next  fbl* 
lowing,  for  and  during  the  term  of  one  year  from  thence  next 
ensuiqg,  and  fully  to  be  compieat  and  ended,  and  so,  from 
year  to  year,  for  so  lom  as  it  dxmld  please  the  plaintiff,  and 
the  said  Bawminy  yieUing  and  paying,  therefore,  yearly  and 
every  year  .^ing  die  said  tenn,  unto  ^  plaintiff,  die  yearly 
rent  or  sum  of,  i^c.  byjimr  even  and  equal  quarieHy  jMjh 
Wief}t$i  to  witf  al  the  Jed^  off  hid* 

The  principal  witness  called  ou  the  part  of  die  plaintifl^ 
was  Pope  himself;  who  proved,  diat  the  plaintiff  let  the  hovsa 
to  him,  by  parol,  for  a  year,  and  that  there  wa$  no  MthmUUiom 
about  any  Ume  or  iinmfor  the  pigment  of  the  rent. 

It  was  contsoled,  at  die  trial,  (which  came  on  befbie 
Lord  MANsnu.D,  at.  the  Sittmgs  for  Midikee3,)  that,  aa 
the  phuQtiff  had.laid ademise  with  a reservatios  oC  rent jnqt- 
able  quarter^  ho.  was  bound  to  prove  it  eiaody  as  laid  ^and 
thiJti  having:  failed  in  that  proof,  he  ought  to  be  noiisu^* 
Jlis' Lordship  ^ver-nded  tto  olgectioo,  bc^  then  of  opinioo, 
tim.euough  of  die  demise  js  laid  had  becsi  proved  to  entitle 
the  plaintm  l(> bis  action.  .  Hie  present. rule  wsb  moved  fcr, 
pn  jUie  jpound  of  a  n^isdireotidiu . 

On  Thunday,  the  Sd  of  May,  the  Attormy-Generol^  and 
Dwmng,  shewed  cnuse,  and  uiged,  that  the  contract  was 
not  the  gist  of  the  action  [r  1} ;  the  material  part  was,  that  a 
year*8  rent  was,  in  anrear,  and  that  having  fa^en  proved,  the 
plaintiff  had  diewn  enough  to  entitle  himself  to  a  vtnfict. 

Wood,  on  the  other  sicte,  insisted,  that,  as  die  plaintiff  had 
set  forth  the  particulars  of  die  contract,  he  was  boimd  to  prove 
them  as  laid  :^  and,  for  this^  he  cited  ;-rAn  Anonymous  Case 
m  Lord  Raymond,  where  a  promise  being  laid,  ^'  to  deliver  gooil 
*^  merchanaiseable  wheat," axi  the  evidence  beine  of  apromise 
tP  deliver  "  goodsecofid  sort  of  wheat, ""  Lord  Holt  held  die 

varianot 

* 

tfr  Bttmet's  case,  B.  R.  M,  ]  Geo.  ft.  motion,  would  make  sl  rule  on  the 

fi  Sir.  7B7-  sheriff  to  pay  the  yearns  rent  to  the 

.[0  2]  It  should  seem,  in  such  a  landlord.     Darling  ^f.  HM,  B.  R.  E, 

C^  as  the  present,  that  the  court,  on  9  Geo,  2.  Cfl.  Temp.  Hardm  «55, 


[WW] 


[f  1 J  In  White  V.  Wilson  2B,^P. 
110,  it  was  held  that  an  averment 
inay  he  material  that  is  only  laid  a? 


iuduccment;  and  that,  being  material, 
laying  it  under  a  ^ct'^^^  will  inakc  nq 
dilfeience. 
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fanance  to  be  fatal,  and  nonsuited  the  plaintiff («); — The 
Kiiigv,  Jiudigate{b),  where,  upon  a  traverse  of  an  office 
found,  the  issue  bcii^  whether  J .  5.  devised  **  to  J,  N.  atid 
''  his  htM*  or  not,  and  the  jur^  havhig  found  that  *^  J.  SJ* 
devised  "  to  A.  for  years,  remainier  to  J.  N.  in  fee^  the 
•court  adjudged  *'  quod  nan  devisavit  modo  et  Jorma;^ — 
Sands  andTash  v.  Ledger  {c),  where,  in  an  action  of  debt 
for  rent,  the  plaintiffs  declared  on  a  demise,  ''  Jhr  £\b  rent 
**  per  annum,  under  a  power  ''  to  make  leases  for  twenty^ 
^  one  years!*  and  the  evidence  being  of  a  demise  ''  for  £\S 
^'  rent  per  annum,  and  three  Jbwb,**  under  a  power  *'  to 
*'  make  leases  for  twenty-one  years  in  possession,  and  not  im 
''  reversion^  rendering  the  ancietit  rent,  and  not  dispnnishr 
^'  able  of  waste!*  Lord  Holt  directed  a  nonsuit ; — And  Sa- 
vage, mn  tam^  v.  Smith,  which  was  afterwards  stated  bj 
Lord  AfANsriELD,  aa  delivering  the  Judgment  of  lh» 
court  (^). 

The  case  stood  over  till  this  day. 

Lord  Mansfield,  (after  stating  die  case,)— >I  am  veiy 
free  to  ovm,  that  the  strong  bias  of  my  mind  has  always 
leaned  to  prevent  the  manifest  Justice  of  a  cause  from  being 
tiefetfted  or  delayed  by  formal  slips,  which  arise  from  the 
inadvertence  of  gentlemen  of  the  profession ;  because  it  it 
extremely  hard  on  the  party  to  be  turned  round,  and  put  to 
expence,  from  such  mistakes  of  the  counsel  or  attorney  he 
employs.  It  is  hard  also  on  the  profesaon.  It  was  on  this 
ground  that  I  over-niled  the  objection  in  this  case ;  but  I 
am  since  convinced,  both  on  the  authorities  which  I  am 
about  to  mention,  and,  on  the  reasoning  in  them,  that  I  was 
wrong,  and  that  it  is  better,  for  the  sake  of  justice,  that  the 
iitrict  rale  should  in  this  case  prevail.  I  have  always  thought^ 
and  often  said,  that  the  rules  of  pleading  are  foonded  in 
good  sense,  l^eir  objects  are  precision  aud  brevity.  Nothiiq; 
is  more  desirable  for  the  court  than  precision,  nor  for  the 
parties  than  brevity.  It  is  easy  for  a  party  to  state  his  ground 
ef  action.  If  it  is  founded  on  a  deed,  he  needs  not  set  fortb 
more  than  that  part  which  is  necessary  to  entitle  him  to  re* 
cover  [t  136].  If  he  states  what  is  impertinent,  it  is  an  in- 
jury to  the  other  party,  and  may  be  struck  out,  and  costs  al- 
lowed, upon  motion  [t  137].  1  remember  a  case,  where,  m 
an  action  on  one  covenant^  the  whole  of  a  very  long  deed 

was 
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(a)  Before/ Assizes,  12  W.  3.    1  Ld. 
Ratfm.  735. 

(b)  B.ILE.6  Car.  1.  Sir  TF.  Jones^ 
224. 

(c)  Surry  Assizes,  1   Ann*  2   L4. 
Jte^si.  792. 

l^i)  Infra,  p.  66Z, 

9 


[t  13()]  Vi'k  Dnudass  v.  Lord  ITry. 
mouth,  B.  R.  M.  1 8  Geo.  3.  Con^  666. 

[t  137]  Vide  Price  v.  Flcieker,  B.- 
R.IL  18  Geo.  3.  Cmp.  797 •  Rtxr. 
May,  £.  19  Gto.  S.  supra^  p.  193.  Rex 
V.  Lord  Waltham,  T.  %5  Geo.  3. 


067      . 
1781. 


Pbxstow 
against 


•  i 


CASJI&  m  EASTER  TEBM 

1rii.0et  ferdi.  The  oouit  referred  it  to  the  Mafteri  and  all 
wa9  struck  out  except  the  covenant  on  which  the  action  wai 
Ixrought,  and  costs  paid  to  the  amount  of  jf  100.  When  I 
tay^t  the  plaintip  needs  only  set  fordi  that  part  of  a  deed 
on  which  his  action  is  founded,  1  do  not  mean  to  say  that 
even  that  is  necessary.  He  is  i)ot  bound  to  set  forth  |he 
materia  parts,  in  letters  and  tvords.  It  will  be  siiflicient  to 
state  the  substance  and  hgd  effect.  That  is  shorter*  and  not 
Inble  to  misrecitals,  and  literal  mistakes.  Here,  that  method 
might  have  been  followed.  It  certainly  was  not  necessary  to^ 
aUege  dbis  part  of  the  lease  that  relates  to  the  time  of  pay- 
ment, in  order  to  maintam  the  action.  But,  since  it  has  beei^. 
alleged,  it  was  necessary  to  prove  it.  The  distinction  is  be- 
tween that  which  may  be  rejected  as  surplusage,  (which  m^t 
have  been  struck  out  on  motion,)  and  what  cannot  V\  hone, 
die  declaration  contains  ipp^nent  matter,  fore^  to.  tho 
cause,  and  which  tlie  Master,  pn  a  reference  to  him,  wouJ4^ 
strike  out[F  $],  (irrelevant  covenants  fpr  instance,)  that,  w31 

be 


TH    1*9^ 


xasr 


rrrfTXi 


r?  S]  In  Tepfm  v.  StJomons,  5  7.  R. 
490,  it  was  said  \^  Bullert  J.  that 
the  authority  of,  this  case  bad  been 
sometimes  doubted ;  but  it  was  there 
maintained  by.  the  learned  Judge  (as 
well  as  that  of  Savi^e^  q,  t.  v.  Smith) 
on  the  ground  that  it  was  here  nccef- 
0ary  to. state  soaie  contract  between 
the  plaintiff  and  his  tenant,  and  that 
a  contract  being  in .  its  nature  entire, 
must  be  stated  accurately.  See  also 
Drpmrg  v.  Twisty  4T.R.  558,  where 
p,  variance  between  the  statement  and 
^e  proof  of  a  tort  (by  running  down 
a  boat  in  the  half-vay  reach  in,  the 
ykamfSy  which  was  described  in  the 
declaration  asa running  down  in  the 
Thames  near  the.  half-uay  reach  J  wsa 
held  to  be  immaterial.  So,  in  Wu^ 
fiamson  v.  Alli^n^  2  East.  44o,  which 
was  in  tort  upon  a  warranty  on  the 
sale  of  goods/  charged  in  the  decla- 
ration to  have  been  made  falsely,  fraur 
darcntly,and  deceitfully,  but  there  was 
no  proof  that  the  defendant  knew  of  the 
diifect;  it  was  held  not  to  be  a  fatal 
variance;  hordXHenboroughySLndLauh 
rence^J,  cpcpressing  their  approbation 
of  the  distinction  hcfrc  established  be- 
tween immaterial  ao^  irrelevant  aver- 


ments.—In  JVM  V.  Hem^  I  A  4.  P. 
2&1,  it  was  held,  in  esqape  agf^nstthek 
sheriff,  where  the  piaintiffhad  unneces-. 
sarily  averred  the  arrest  to  have  heci^ 
by  virtue  of  an  affidavit  that  he  w.i^s 
bound  to  prove  it  by  production  0^ 
the  affidavit.  So  also  in  Turner  v. 
£y/M,  3  B.  ^  P.  45fi,  in  a  similar 
action  against  the  warden  of  th^JIcet^ 
where  the  court  doubted  whether  it 
were  necessary  to  state  a  commitmimt 
to  have  been  of  record,  they  held 
clearly  that,  being  so  stated,  it  must 
be  proved ;  and  that  evidence  d£  a 
commitment  by.  a  single  judge  waa 
insufficient  to  maintain  the  averment. 
See  also  the  case  of  Phillips  v.  Bfifoa, 
9  fMSt.  !29?,  in  which  much  of  tha 
argument  turned  on  the  pccsqnt  epics* 
tion,  though  the  decision  i^'as  uttir 
mately  on  another  ground,  the  present 
case  appears  to  have  been  misrepresent- 
ed in  that  argument,  as  if  it  were  aQ 
action  vpoii  the  contract.  See  also 
Purcell  V.  MacnamarOf  ibid.  ibJt  in 
which  the  doctrine  is  established,  of 
allegations  of  substance,  which  n^ 
only  be  substantially  proved ;  and  al- 
legations of  dcscriptioi)^  which  must 

bo 
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hi  rejected  by  the  court,  and  n^d  not  be  proved.     But^  i(       1781* 
^he  very  ground  of  the  action  is  mis-stated,  as  where  you  un-       v^^v^^ 
^ertake  to  recite  that  part  of  a  deed,  on  \yliich  the  action  is      Bristow 
fowadedf  and  it  is  mis-recited^  that  will  be  futal.    For  then^i       against 
jiie  case  declared  on  is  different  from  that  which  is  provedj     Waicuxt 
and  you  must  recover  scoinditm  allegata  et  probata,    llii^ 
mil   ^"econcile  all  the  cases.     In  the  present  instance,    the 
plaintiff  undertakes  to  state  the  lease,  and  states  it  falsely. — 
There  are  many  authorities  which  go  to  prove  this  distino 
tipn.    I  wiQ  mention  three,  (which  are  very  strongs)  where 
matter^  which  it  was  unnecessary  to  set  fortb^  bein^  stated, 
and  not  proved,  the  variance  was  held  to  be  fatal.     Hie  first      [  66S  ] 
is  the  case  of  Cudlip  v.  RundJe  (a).    There,  in  an  action  hj 
a  lessojr  against  his  tenaiit,   for  negligently  keeping  his  fire, 
by  means  whereof  the  house  was  consumed, — a  demise  to  the 
id^fendant  for  seven  years  was  statetl  in  the  declaration ;  th^ 
defendant  pleaded,  mat  the  plaint^  did  not  demise  uiodo  e| 
formd;  and  issue  bebg  joiqed,  it  appeared,  on  the  finding  by 
die  jury  in  a  special  verdict,  to  be  a  lease  at  will.   The  court 
agreed,  that  the  action  would  have  lain  against  the  defen* 
dant  as  tenant  at  will ;  but,  as  tiie  plaintift  had  stated  him 
to  be  a  lessee  for  years,  and  had  proved  him  tenant  at  wiU^ 
Ae  variance  yv^n  held  to  be  fatal^  and  diere  was  judgment  for 
flie  defendant. '  'i  be  next  is  the  c^ase  of  Savag^e,  qui  tarn  Vr 
Smitfi,  in  the  Ccmmm  Pleas  (fi).  Tliat  was  an  action  of  debt 
^inst  1^^  sheriff's  officer,  b^  an  j^torracr.    The  declaratioi^ 
8M^4  a  judgment,  aif d  a  ^erijfSiaa^  upon  that  judgment,--- 
Tbi^  Jia;i  facias  was  given  in.  ^yidienoe,  but  not  the  judgment, 
fod  t^c  court  held,  tha^  thpugb  it  nnglit  be  unnecessary  to 
fSVfii  tb^  judgnipit,  yet,  having  been  averred,  it  ought  to  be 
pi^oved;  and-  my  Laid  C/nef  Justice  !>£  GnSY  expressly 
went  upon  the  distincUon  between  immaterial  and  impertw 
neot  averments,  and  said,  that  the  former  must  be  proved, 
because  relative  to  the  point  in  question  [I].    The  thii-d  casQ 
i»  Skute  V.  Homsey  in  this  court  (c).    That  was  an  action 
for  double  rent  on  the  statute  (c/).    Tlie  dpclara^on  sta^ 

aleaii^ 

(a)  B.R.  T.  2  IF.  c^  M.Carth.  202.  only  from  what  is  bore  said  by  Lord 

\b)  T,i6Geo.S,     2  Blackst.  1 10\.  Makrpield,  but   also  from  a  very 

[l]  By  a  mistake  of  the  press,  the  accurate  manuscript  note  I  have  seen 

word  '^  Material"  is  pointed  instead  of  of  Savage  v.  Smithy  and  indeqd  from 

*^  immaterial^   in  the  report  of  this  the  context  in  B/acAv/onf's  own  report, 

case  in  2  Blackst,  1 104.  "  ImmateriaV*  (c)  E.  19  Geo.  3, 

certainly  was  the  word  used  by  Be.  (d)  11  Geo.S.  c.  l^.^  L& 
Gr^t  Cipef  Justice^  as  appears,  uaL 


ic=c 


be  literally  proved^    Sec  also  the  air*    24iO,  in  which  the  judgment  of  the 
^ments  in  Page  v.  Try,  2  JB.  <^  P«    court  turned  on  another  poinu 
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Bristow 
against 


1781.  ^  l^ase  for  tliree  years ;  but,  on  the  evidence,  it  appeared, 
that  the  lease  for  three  years  was  void,  under  the  statute  of 
frauds ;  and  that  the  defendant  was  only  tenant  from  ^reat 
to  year.  Tliis  was  sufficient  for  the  purpose  of  the  action  ; 
IVrigut.  but  a  lease  for  three  years  having  been  laid,  and  not  proved, 
the  plaintiff  was  nonsuited ;  and  a  rule  for  setting  aside  the 
nonsuit  having  been  obtained,  it  was,  upon  the  argument 
of  the  case,  discharged.  These  authorities  are  in  point  to 
the  doctrine  I  have  laid  down.  But  perhaps,  notwithstand* 
ing  the  weight  of  the  cases,  if  that  doctrine  were  highly 
detrimental,  and  tlic  sotting  it  right  would  be  attended  with 
no  mischief,  as  it  is  only  a  mode  of  practice,  it  might  de« 
serve  consideration.  But  I  believe  it  stands  right,  and  upou 
the  best  footing ;  for  it  may  prevent  tlie  stuflbig  of  declara- 
tions with  prolix  unnecessary  matter,  because  of  the  daraer 
of  failing  m  the  proof;  and  it  may  lead  pleaders  to  confine 
themselves  to  state  the  legal  effect.  We  are  all  of  opimou 
that  the  verdict  shoufd  be  set  aside,  and  judgment  of  noo* 
suit  entered. 

The  rule  made  absolute  [f  138]. 
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[t  138]  Vide  Carlisle  v.  Tnara^ 
B.  R.  M.  18  Geo.  3.  Cowp.  JBjl. 
Vide^  also,  Moore  v.  Mvsgrevej  Hob, 
18,  but  corrected  in  1  Roll,  Abr.  850, 

51.11.  Pope  r.  Skinner,  Cam,  Scdcc, 
\  12  Jac.  1.  Hob.  72.  O  Roberts 
▼.  Herbert,  C.  B.  Jtf.  12  Ctir.  2.  1 
Sid.  5.  IVyvili  y.  Shepherd,  C.  B.  H. 
29  Geo.  3.  H.Bl.  l62.  Barbe  v.  Par- 
ker, C.  B.  M.  30  Geo.  3.  H.  BL  284. 
which  three  last  ca^cs  are  instances  of 
variations  not  held  fatal,  and  it  now 
seems  settled,  that  the  strictness  re- 
quired in  this  case  of  Bristow  v. 
if^right,  holds  only  in  cases  of  records 
rnnd  written  contracts.  Vide  King  v. 
Fippet,  B,  R.  E.  26  Geo,  3, 1  TtnnRep. 
235|  and  Gwinnett  v.  Philips,  B.  R,  E. 


30  Geo.  3.  3  Term  Rep.  643.  InBaket 
v.  Edmmds,  B.  R,  M,  23  Car.  1.  it 
uas  rosolvnl*  "'  that,  in  an  action 
upon  a  contract  itself,  if  the  party 
roiMakc  the  sum  ajvrecd  op,  be  foils  in 
his  acHon  ;  but  M  he  bring  his  actioii 
upon  the  promise  in  law,  which  arises 
froni  the  debt,**  (the  common  case  of 
indebitatus  assumpsit, p  "  there,  though 
he  mistake  in  the  sura,  "  he  shall  re* 
cover."  AUeyn  28,  29,  in  Smitk  v. 
Hickson,  B.  R.  T.  7  Geo.  2.  Lord 
Hardtoichc  says,  '^  in  contracts  it  is 
necessary  to  prove  all  the  charges  in 
the  declaration  exactly  in  the  manner 
they  arc  laid.'*  Cases  Temp.  Lord 
Hardwicke,  5^,  55, 


Tri«ay, 
SSUiBIay. 


Paget  against  Wheats. 


By  the  intoivent    A  CTION  of  debt  on  a  bond,  executed  at  WestftnnUer^ 

t^!c!btihz  ^"  *^  ^^^^  ^^  November,  1777,  for  the  penal  sum  of 

insoivent  per-on  <£250.     The  defendant,   by  Ins  plea,  confiesses  the  debt ; 

tob^'d^lt'^  "  But,— in  pursuance  of  an  act  of  parliament^  Sfc,{lS  Geo. 

tlte(i%fon^hc  ^*  3-  ^*  ^^0  in  discharge  of  his  person  from  the  execution  of 

4»y  in  (hcact,  <*  the  juckment  to  be  obtained  agpunst  him  m  diat  behalf  by 

hni  not  pfttfcihh  *      w  0  ^^  ^^ 


iUtafttriht6T,r, 


«  dtt 
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**  die  plaintiff,  according  to  the  form  and  direction  of  that       1781 
''  act, — says,  dmt  he  was  beyond  the  seas  in  foreign  parts,  * 

^  on  the  lOA  of  March,  1778,  and  was  duly  discharged,  ac-       p]^bt 
^  cording  to  die  said  act,  at,  i^c.  on  the  3d  of   November,       at^nst 
'*  1778 ;  and  further  says  diat  die  said  debt  for  which  this      Wheats. 
^*  action  is  brought,  was  contracted  before  die  lOdi  day  of 
^  March,  1778,  to  wit,  S^c.  wherefore  he  prays  judgment, 
**  and  that  his  person  may  be  discharged  from  the  execution 
<<  of  die  jud^ent  to  be  obtained  against  him  by  the  plaintiff 
"  in  diis  action,  according  to  the  form  of  the  said  act,  S^c,^ 
Replication;  That  the  bond  was  made  at  the  time  and  place 
in  the  dedaradon  mentioned:  Then  sets  forth  the  condition; 
which  was,  to  pay  «£l25  with  lawful  interest  on  the  ^Ut  of 
November,  1 778  :  Then  avers,  that,  after  the  making  the  bond^ 
and  after  the  said  10th  of  March,  1778,  and  before  suing 
out  the  original  writ,  to  wit,  on  the  said  91st  of  November, 
1778,  in  the  condition  mentioned,  the  said  sum  of  «£  1(25 
Jii^  became  due,  according  to  the  tenor  and  effect  of  die 
said  condition,  and  not  at  any  time  before:  Hiat  the  de- 
fendant bad  not  paid  it  then,   nor  afterwards,  but  that  it 
still  renudned  unpaid ;   by  reason  of  which  said  premises, 
die  bond  became  forfeited,  and  the  said  debt  and  cause  of 
action  thereby  and, thereupon  accrued,  after  the  said  lOih  of      [  ^70  ] 
March,  1778. — General  Demurrer. 

The  question  in  diis  case  turned  upon  the  construction  of 
die  words  of  the  act  of  parliament,  which  are:  ''  That,^ 
''  any  action  is  brought  agaiinst  a  person  who  has  taken  the 
''  benefit  thereof,  for  any  debt  due  before,  &c."  he  may 
plead,  in  discharge  of  .his  person, ''  that  such  debt,  uas  eon* 
''  trmcted  or  due  &fore,.  &€.  (a)." 

Tlie  case  was  argued,  on  Friday,  the  11th  of  May,  by 
Wood,  in  support  of  the  demurrer^  and  by  Law,  fScir  the 
plaintiff. 

fVood  admitted,  that  the  particular  clause  in  die  act  on 
which  the  question  here  more  immediately  turned,  and  which 
directs  the  manner  of  pleading,  is  not  very  accurately  penned ; 
but  he  contended,  that,  if  the  whole  act  was  taken  together^  it 
would  be  manifest  that  it  was  the  intention  of  the  legislature, 
that  debts  under  the  circumstances  in  this  case,  should  be  dis* 
cliarged  by  the  act.  lliis,  he  said,  appeared  clearly  from  the 
37th  section,  which  provides,  that  no  person  discharged  by 
die  act  shall  be  imprisoned  for  any  debt,  bond,  6sc»  contracted, 
incurred,  occasioned,  owing,  or  growing  due,  before,  Sfc.vad 
diat,  if  i^rrested,  such  person  shall  be  released  by  any  Judge 
of  die  court  out  of  which  the  process  issued,  or  by  two 
Justices  of  peace,  S^Cf 

Jmw,  on  the  odier  side,  insisted,  that  insolvent  acts  ought 
pot  to  be  construed  with  greater  latitude  in  respect  to  the 

insolventi 

Ca)l8&eo»3.  c.  52.f40. 
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1781.      '  nsolvcnt,  than  the  bankrupt  laws  in  respect  of  the  bankrupts 

v^i,^^,^/      and  that  a  bond,  made  before  bankrapt<^j  but  not  due  tSl 
Paget      after,  was  not  proveable  under  a  commission,  nor  cUscbanted 

against  by  the  certificatey  till  a  statute  ^tis  expressly  made  for  ttat 
Wheats,  purpose  (b).  He  observed,  that  the  37tfa  section  of  die 
insolvent  act  only  applies  to  the  case  of  pruonerSf  not  of 
fugitives  like  thb  derendant[l];  and  contended  that,  till  the 
day  of  payment,  in  the  case  of  a  bond,  the  debt  doea  not 
exist. 

Lord  Mansfield  said,  he  thought  this  very  point  had 
been  determined  upon  some  former  insolvent  act,  and  de» 
sired  the  case  mipht  stand  over,  to  ^ivc  an  opportunity  of 
enquiring  if  there  had  not  been  a  decision  upon  it. 

[^71]  And,  now,  his  Lordship  mentioned,  that  the  very  same 

question  had  occurred  in  a  case  of  Workman  v.  Leaks,  add 
bad  been  determined,  H.  14  Geo.  3.  (c)  [f  139];  that  by  a 
ifojte  he  had  seen  of  that  case,  it  appeared,  that  the  courl 
had  held,  that  a  debt  due  by  a  promissory  note,  thou^  not 
payable  till  after  the  day  in  the  act,  yet  was  debitum  inprm^ 
senti,  and  that,  as  sudi,  it  vi'as  dischai|;ed  [fI;  difieiing 
from  a  debt  only  payable  on  a  contingency^  which  woula 
not  be  dischaiged,  unless  the  contingency  bad  hafH 
pened  before  tlie  day ;  and  tliat  he  had  then  mentioned,  that 
he  and  the  other  Judges  had  been  reminded  of  various  isf 
stances  where  they  had  discharged  from  arre^,  under  similar 
cilTiimstan^ces  to  those  of  the  case  then  before  them. 

Judgment  for  the  defendant. 

(h)  7  Geo,  1.  G.  31.  §  1,  2.  summary  discbarge  from  arrests  for 

[l]  By  §  41.  the  statute  may  be  debts  contracted   before  the  28/i  of 

pleaded  to  action  on  debts  ofpruonersj  January^  1778.    This  roust  have  been 

if  contracted  b^fpra  the  2fttb  of  Jof-  a  slip  in  drasring  the  ace 

fiittiry,  1778,  and  of/a^iz/rei,  if  before        (c)  lOth  teh. 

the  10th  of  March,  1778.     Yet,  by         [t  139]  That  case  of  Workman  v. 

§  37*  provision  is  only  made  for  the  XcaA^  has  been  since  reported,  Cou|i.S2, 


cdlhMay.  Bailey  against  Wilkinson. 

of  ti»e"dpfendllt  T  JPON  a  rulo  to  shew  cause,  why  thpre  should  not  be 

having  hap}>en^  w   judgment  as  in  case  of  a  nonsuit  against  the  plainti£^ 

b^'ugirt!  b  g^  ^  ^^}^  shewn  was,  Aat  the  defendant  had  become  insol- 

rause  ajain^t  vcut  since  the  actioD  hrousht. 

Judgnirnt  as  iu  °                                                      -n 

cuse  of  a  non-  -DULLKlti 


Mllt« 


[p]  The  same  point  as  that  in  under  the  insolvent  act,  34  Geo.  8. 
Workman  v.  Uake,  was  determined  in  c.  69;  in  which  the  present  case  was 
Urd  Kmnaird  v.  Barnrw,  S  T.  R.  49,.   also  reUed  on  vi  an  authority. 
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Btt^Ltfett,  Justice,  tekl>  he  had  kno^m  Ate  hde  for  jOfUj^-  1781 

ttent  $ts  io  case  of  a  ivt^Hiniit,  nlfumA  on  tbb  n-onm^  m  y^,,,^ 

foiwer  mstanoei;  atid  that  it  would  be  extremely  hard,  9F  BAuer 

m  party  shduld  be  obliged  16  proceed,  and  put  fahttsblf  to  ^gtinsi 

clpence,  Without  a  possiUlitjr  of  fecoveritag  eidier  tletit  6t  Wilkin- 

C0SC8* 

Dayrett,  for  the  plaintiff. — Sutton,  ft^  the  defendafat. 

The  rule  dischailged. 


SON. 


TarLton  against  Fisher  and  Others.  itS;. 

Hj^HIS  was  an  action  of  trespass,  and  false  imprisonnient.  A<ihcrifrorhi« 
*   — Tlie  declaration  contained  two  coimts ;  !•  For  impri-  iiabie't"an*action 
aoning  the  plaintiff  on  the  27th  of  November,  1780,  at  Bath,  oifai»e'impf\wn' 
ia  "^  Somer$et$hire,  and  detaining  him  in  prison  three  days;  "^iJn/a'J^rtic- 
2p  For  imprisoning  him  at  tlie  same  place^  on  the  (29tli  of  catrd  bankrupt^ 
December,  1760,  and  detaining  him  eteven  days.—The  de*  iL'*!!!:,  *^f " 
fendants  vieaded;  1 .  JNot  giiUty,  upon  which  tssue  was  jomed ;  vert,  or  a  per- 
S.  To  the  first  count,   a  justification^  as  sheriff's  officers.  '^""^f^J,^ 

1  ••'/•  I*'  #.1  i»    -n      t  advantage  of  tht 

under  a  wnt  of  attachment  out  of  the  court  of  Lxchefuer,  itatuteof^Gco*^ 
directed  to  tbe  sheriff,  and  a  warrant  from  him ;  3.  To  the  ^*  ^v^'  "^^ 

1  ^         i*i       •     ^'i»     .•  1  ^  •     ^t  on  the  occasion 

second  count,  a  like  justincationy  under  a  precept  m  the  na-  of  the  pnioni  in 
tttra  of  a  writ  of  capiwt  ad  sati^adeadum,  from  the  court  of  ^'^^  ^^s 
requests  in  the  city  of  Bath,  directed  to  them  as  ofiicers  of  rioten/atthough 
that  courtw— -The   plaintiff  rqirfittf;    1.  To  the  justification  the  party,  in 
pleaded  in  bar  of  tlie  first  count,  that,  before  the  time  when,  pHviiqll^'frain 
4rc.  in  the  first  count  mentioned,  and  before  the  making  of  arrests. 
the  statute  of  20  Geo,  5.  c.  64.  viz.  on  the  )K)lh  of  November,    •  r  qj^  ] 
1779>  he  was  arrested,  under  a  writ  of  latitat,  directed  to 
the  sheriff  of  SomeneHhire ;  that,  afterwards,  before  the  time 
in  the  said  count  mentioned,  and  Ixrfore  the  making  of  the 
act,  riz.  on  the  3d  of  Februart/,   1 7B0,  he  gave  special  bail 
to  the  action,  and,  afterwania)  before  the  time  in  tlie  said 
count  mentioned,  and  after  tlie  making  of  the  act,  and  before 
the  prisons  of.  tlie  King's  Bench  and  the  Fleet,  respectively, 
were  repaired,  or  odicr  prison  or  prl^^ons  substituted  ui  lieu 
^lereof,  respectively,  and  notice  thereof  given  in  the  London 
Gazette,  viz,  on  the  25t\\  of  August,  17B0,  he  surrendered 
himself  in  discharge  of  his  bail,  before  Lord  Mansfikld, 
and  was,  thereupon,  committed  to  the  custody  of  the  marshal, 
that  the  tipstaff  then  tendered  him  to  tlie  said  marshal ;  and 
that,  in  all  things,  he  conformed  to  the  rules  and  directions 
bgr  the  said  act  of  parliament  prescribed,  concerning  snch 
prisoners  who  had  surrendered  in  the  manner  in  the  said  act 
mentioned ;  by  reason  whereof,  and  by  force  of  the  said  act, 
at  the  thne  in  the  said  count  mentioned,  and  from  thenceforth 
he  had  been,  and  still  was,  in  the  custody  of  the  marshal, 

and 


07< 


1781. 


Tarltov 
against 

FiSHlR. 
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ami  was  not  Ka^e  to  be  arraied  bj  vvtuiB  of  tfie  writ  in  ^ 
said  plea  mentioned;  of  all  which  premba  ihetmd  dtftmh 
anttf  at  the  time  in  the  said  couni  fMentumed,  had  notice; 
fi.  Then  a  nmilar  replication  to  the  special  plea  in  bar  of  tbe 
secoiMit  count;  and  3.  A  new  assignment  on  die  ^rs^  county 
of  another  assaolt  and  false  imprisonment.  To  the  replica 
tion  on  the  first  count,  the  defendants  rejoined,  that  die  plain- 
tiff did  not  conform  to  the  rules  and  directions  by  the  act  of 
parliament  prescribed;  on  which  rejoinder  f<stie  was  joined;; 
To  the  replication  on  the  second  count,  they  rejcmied, 
that  the  plaintiff  was  not  committed  by  Lord  Mansfield 
to  the  custody  of  the  marshal  in  discharge  of  his  bail ;  oq 
which  issue  was  sdso  Joined ;  and  to  the  new  ass^ment,  they 
pleaded  the  general  issue. 

A  Eeneral  verdict  havii^  been  taken  at  die  Assizes^  For 
the  plaintiffy  by  mistake,  Morris  obtained  a  rule  to'  shew 
cause,  why  the  Postea  should  not  be  amended,  and  made 
agreeable  to  the  notes  of  the  Judge  who  tried  the  caose,  by 
entering  the  verdict  for  the  defendants  on  all  the  issues,  ex- 
cept on  so  much  of  die  general  issue  as  related  to  the  trespass 
mentioiied  in  the  first  count,  and  on  die  issue  joined  on  the 
justification  pleaded  in  bar  to  die  first  count;  and  why  the 
judgment  should  not  be  arrested. 

The  court  having  heard  the  counsel  upon  the  subject  of 
the  amendments,  and  perused  the  Judge's  notes  [f  140^ 
that  part  of  tbe  rule  was  made  absolute ;  and  then  the  question 
on  arresting  the  judgment  was  argued,  by  fVood,  for  the 
plaintiff,  and  Morris  lAid  Batt,  for  the  defendants. 

The  question  turned  upon  die  construction  of  the  follow- 
ing words  in  the  statute  of  20  Geo,  3.  e.  64.  ^  2. 

'^  And  shall  not  be  liable  to  be  arrested  by  virtue  of  any 
^  civil  process  out  of  any  court ;  and,  in  case  they  have  been, 
*'  or  shall  be,  so  arrested,  shall  be  discharged  therefrom  [1].'^ 

For  the  defeiidant,  it  was  argued,  that  the  shenff  and  his 
officers  were  bound  to  execute  the  process  directed  to  them, 
and  to  keep  the  person  arrested  till  they  were  satisfied  of  tbe 
truth  of  the  surrender^  and  compliance  with  the  regulations 
of  the  statute.    It  could  not  be  the  meaning  of  the  legblature, 

that 


[f  140]  Vide  Eddowrs  v.  Ilopkhis^ 
E.  20.  Geo.  3.  supra,  p.  3?^.  Grant  v. 
AstUy  T.  21  Geo.  3.  infroy  p.  722. 

[1]  This  section  of  the  statute  only 
applies  to  persons  who  had  been  actu- 
ally in  custody^  and  set  at  liberty  by 
the  rioters.  By  §  6.  t//t  same  sort  of 
surrender  as  had  by  §  2.  been  pre- 
scribed as  to  them,  is  proscribed  for 
persons  under  circumstances  like  those 
stated  by  this  plaintiff  in  his  replica- 
tion.; and  it  i>^vs,  that  on  Mcrr  com- 


plying with  the  rules  and  directions 
prescribed  by  §  2.  the  bail  shall  be  dis* 
charged,  and  the  defendants  deemed  and 
taken  to  be  in  actual  custody  ;  but  do(  s 
not  go  on  to  add,  "  and  shall  not  be 
liable  to  be  arrested.*'  This  difiercnre 
between  the  two  clauses  was  not  taken' 
notice  of  on  the  argument  of  this  case* 
1  presume  f  6.  was  considered  as  adopt- 
ing, by  implication,  all  the  pravisioQS 
of  ^  2. 
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diat  the  sheriff  |»houIcl  take  upon  himself  the  truth  of  those       178 !• 
circumstanceSy  upon  the  mere  assertion  of  the  party,  or  give      v^v^ 
hnplicit  credit  to  the  marshal's  certificate  [2]*-    Tne  statute     Tarltojt 
does  not  operate  as  a  supenedeaSf  but,  if  a  party  will  take       against 
advantage  of  it,  the  regular  method  is  to  apply  to  the  court,      Fisuee. 
where  he  may  make  an  affidavit  of  the  truth  of  the  facts.     *[  674  ] 
llie  sheriff  has  no  authority  to  put  him  to  his  oath.     Finie 
coverts  are^  every  day,  discharged  from  arrests  :  but  no  action 
of  trespass  was  ever  brought  in  such  cases ;  nor  for  arresting 
persons  entitled  to  privilege.     If  in  any  sucli  case,  an  actiou 
can  be  maintained,  it  must  be  cttse,  not  trcspassy  and  that  can 
only  be  gainst  the  party,  not  against  the  sheriff  or  officer ; 
Salmon  v.  Percival{d),  Parsons  v.  Lloyd  (Jb),  Ca77iero7iy, 
JLightfoot{c). 

On  tfie  other  side,  it  was  said,  that  the  act  had  pointed  out 
the  means  by  which  those  who  had  surrendered  might  be 
known  upon  application  to  )be  marshal,  as  they  were  obliged 
to  give  him  an  account  of  their  place  of  abode  in  writing  (d), 
and  die  replication,  in  this  case,  expressly  charged,  that  the 
defendants  had  notice  of  the  surrender  and  discharge,  viz.  "  of 
all  which  fremisest  ^c."  In  Cameron  v.  Lightfoot^^e  ground 
of  the  decision  was,  that  die  protection  of  a  witness,  or  party, 
eundo  et  redeuudo^  is  tlie  privilege  of  the  court,  not  of  the 
person  himself.  It  would  have  been  a  good  return  to  the  writ, 
that  the  party  had  conformed  to  the  act,  and  so  he  could  not 
arrest  him. 

Lord  Mansfield, — ^lliis  is  a  dir^t  action  of  trespass, 
quare  vi  et  armis,  and  not  on  the  case ;  and  there  is  tliis  dis« 
tmction  between  them,  which  always  ought  to  be  attended  to : 
In  trespass,  innocence  of  intention  is  no  excuse ;  in  case,  the 
whole  turns  upon  it ;  malice,  or  the  (juo  animo,  is  tlie  very 
gist  of  the  action.  In  this  case,  the  notice  is  immaterial :  for 
It  is  contended,  that  the  arrest  was  illegal ;  and  the  question 
singly  is,  whether  the  sheriff  must  abstain,  at  his  peril,  from 
arresting  any  man  who  has  taken  advantage  of  the  act.  It  is 
argued  as  if  tlie  discharge  under  the  act  operated  as  a  super- 
sedeas.  But  the  doubt  will  be,  not  on  the  act,  but  on  the 
party ;  whether  he  is  within  it.  llie  sheriff  must  determine 
that  question;  he  must  decide  whether  tlic  surrender  was 

fraudulent, 

[2]  A  practice  hat!  prevailed  since  discharge,  18  Geo.  3.  c.  52.  §  37.  The 

the  act  passed  for  the  marshal  to  deliver  marshal's    certificate    was    probably 

a  certificate  of  the  surrender  and  com*  thought  of,  from  analogy  to  the  copy 

pliance  with  the  directions  of  the  act,  of  the  order  in  that  case, 

to  the  party ;  but  this  is  not  prescribed  (a)  B,  R.  T.  6  Car.  1.  Cro.  Car,  ip6. 

by  the  sUtute.    By  the  insolvent  acts,  (b)  C.  B.  M.  13  Geo.  3.  3  IVils.  34  i. 

the  party  is  to  be  released  from  ar*  (c)  C.  B.  E,  18  Geo,  3.    2  Blackxt. 

rests,  by  a  judge,  or  two  justices,  upon  1 190. 

^heviitig  the  copy  of  the  order  for  his  (cO  §  ^* 
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1781.       fraudulent,  before  he  discimrges.  There  is  no  dotiBf  W'fl(ive 
v^v^      ^'^^^  ^  fraud  upon  die  act  in  tms  case*    The  plaintiif,  an  inlia- 
Tahlton     bitant  of  i^a^A|  gives  special  bail  before  the  riots,  and  thm 
against       conies  up  to  London  to  free  his  bail  and  himself.     Could  the 
FisTiEK.       liegislaturc  mean,  *  that  every  bailiff  should  judge,  at  his  perils 
*[  675  ]      whether  the  surrender  and  discharge  were  fraudulent?    Whe« 
dier  the  act  had  been  complied  with  ?    It  necessarily  passed 
very  precipitately,  from  the  urgency  of  the  circumstances. 
There  is  no  direction  how  die  discharge  is  to  be,  which,  iu 
the  statutes  relative  to  bankrupts  and  insolvents,  is  explicitly 
pointed  out ;  but  the  expressions,  ''  shall  not  be  liable  to  be 
''  arrested,"  and  **  shall  be  discharged,'*  from  the  nature  of 
die  thing,  mean,  "  shall  be  discharged  by  proper  authority." 
Tlie  sheriff  is  not  bound  not  to  arrest.    If  he  chooses  to  take 
the  truth  of  the  facts  upon  him,  and  not  arrest  the  partv,  he. 
may,  and  the  surrender  and  compliance  with  the  act  will  be  a 
good  return  [t  14 1] ;  but  he  will  be  answeraUe.    Th^  eaae  of 
Cameron  v.  Lightjootj  is  material*    It  is,  there,  said,  thait 
privilege  will  not  be  allowed  but  in  fair  cases;  and  even  ithen^ 
trespass  will  not  lie  for  the  arrest.    I  am  clear,  that  an  acdoa 
of  trespass  does  not  lie  in  this  case,  against  the  officers.  Whe- 
ther, if  the  defendants  had  done  any  thing  oppressive,  with 
full  notice  of  all  the  circumstances,  an  action  on  the  case 
might  be  maintained,  would  be  another  question. 

TV  iLLKs,  Justice, — I  own  I  have  great  doubts  in  this  cpscu 
There  arc  two  provisions  in  the  act;  1.  That  the  party  shall 
not  be  liable  to  be  arrested;  2.  That,  if  he  is  arrested,  he  shall 
be  discharged.  Under  the  first,  I  think  trespass  would  not 
lie  against  an  officer  w*ho  ignorantly  arrests  a  party  who  ha» 
taken  the  benefit  of  the  act.  But  that  is  not  the  case  here  ; 
for  it  is  stutedy  that  the  defendants  had  notice  at  the  time  of 
the  arrest,  llie  parly  has  no  way  of  shewing,  that  he  is  not 
liable,  but  by  produchig  the  certificate  of  the  marshal,  which 
the  sheriff  aiid  his  officers  arc  bound  to  take  notice  pf,  in  the 
same  manner  as  in  tlie  case  of  a  supersedeas.  Under  the  se- 
cond provision,  I  think  trespass  might  lie,  if  the  party  were 
detained  longer  than  was  necessary  for  making  the  proper  en-» 
quiries ;  but,  here,  the  plaiutiflf  was  only  detained  three  days, 
which  would  be  no  more  than  reasonable  time.  But  I  lay  my 
finger  on  the  first  part  of  the  clause,  which  I  think  decisive, 
that  the  arrest  was  illegal ;  and  there  is  a  clear  difi^erence  be- 
tween illegal  arrests,  and  arrests  against  privilege.  Unless  the 
certificate  has  the  efiect  of  a  supersedeas,  the  first  part  of  the 
clause  is  nugatory. 

AsHHURST,  Justice, — I  think  this  action  is  not  maintiOD- 
aUe.     A  sheriff  is  bound  to  execute  process  issuii^  out  of  a 

court 

[+  141]  Stich  9  return  was  held  good  ift  a  case   of  Inge  v.  Eerrkh 
B.  R.  iL  22  Geo.  3. 
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court  of  competent  jiirisdictibn,;   and,   though  there  be  no       1781. 
,^ckuse  of  action,  or  the  process  is  erroneous,  he  is  not  respon-^      \^»^^^^^/ 
able.    The  plaintifiF  himself^  in  such  cases,  is  only  liable  to    TARttOTf 
an  action  on  the  case  for  maliciously  holding  to  bail.     But  it       against 
is  iiDnecessary^  here,  to  go  itrto  the  question  of  what  remedy      Fisiier. 
there  m^t  be  against  the  party.     It  would   be  extremely      *[  676  ] 
bard,  indeed,  upon  a  sheriff,  or  his  officers,  if  (hey  were 
bound  to  enquire  into  the  truth  of  that  exemption,  and  deter- 
mine upon  it  at  their  peril,     'ilic  notice  alledged  in  this  repli- 
cation is  mere  form.     But,  supposing  there  was  actual  no- 
tice, were  the  defendants  boimd  to  give  crecfit  to  the  allegar 
tion  of  the  party  ?    Even  if  a  certiticate  was  shewn,  I  should 
doubt  whether  the  officers  would  have  been  justified  in  dis- 
dmrgiug  him.     It  is  a  plaintiff's  business  to  take  care  how  he 
takes  out  his  writ.     If  he  deliver  it  to  the  sheriff,  he  takes  all 
upon  himself.      He  may  know,  and  take  upon  himself  to 
prove,  that  the  surrender,  and  other  proceedings,  were  frau- 
dulent ;  and  shall  the  officer  discharge  the  paity  on  the  pro- 
duction of  a  certificate,  when  the  plaintiff  has  it  in  his  power, 
p^haps,  to  shew  fraud  in  obtaining  it  ?     If  there  were  fraud, 
vfaat  defence  could  be  set  up  to  an  action  for  an  escape  ? 
The  act  could  never  mean,  that  evet7  slieriff  should  send  to 
Jjondon  to  enquire  who  had  suh'endered. 

BuLLfiH,  Justice^ — This  seems  to  me  a  very  clear  case.  I 
do  not  feel  the  weight  of  the  argument  on  the  tii*st  part  of  the 
clause  of  the  act.  As  to  the  discharge,  express  words  would 
have  been  used,  if  it  had  been  meant  to  vest  new  powers  in  the 
sheriff.  The  meaning  miuit  have  been,  to  vest  the  power  of 
discharge  where,  in  other  cases,  it  was  vested  before,  viz.  m  , 
the  court  out  of  which  the  process  issued ;  or,  in  vacation,  in 
one  of  the  Judges.  That  satisfies  the  words  of  the  act.  In 
cases  of  banknipts,  or  insolvents,  what  is  done  ?  Hundreds 
have  been  arrested,  but  there  never  was  an  instance  of  an  ac- 
tion against  the  sheriff  or  his  officers  iu  such  ca'ics.  The  prac- 
tice, in  the  case  of  bankrupts,  is,  to  apply  to  a  Judge,  and 
verify  the  certificate  by  affidavit  (a).  How  could  the  sheriff 
ascertain  that  tlie  certificate  was  signed  by  the  commissioners? 
He  cannot  administer  an  oath.  In  the  case  of  insolvent  deb- 
tors, the  provisions  for  this  discharge  are  somewhat  different 
in  words,  but  are,  in  substance,  I  tliink,  the  same.  The 
party,  there,  is  to  be  discharged ;  not  by  the  sheriff,  but  by  [  677  ] 
the  order  of  a  Judge,  (or  two  Justices  of  the  peace ^i J,  and 
there  are,  in  the  insolvent  acts,  similar  words  to  those  of  the 
first  part  of  the  clause  in  the  statute  now  under  considera- 
tion ;  for  it  is  enacted,  ''  that  no  person  to  be  discharged  by 

"  the 

(a)  Vide  5  Geo,  2.  c.  30.  §  13..  (bj  18  Geo.  3.  c.  52.  §  S7. 
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^  the  acty  shall  be  imprisoned^  S^c.  (c)  f  so  that^  if  this  is  to  be 
considered  as  a  positive  injunction  Opon  sherifis  not  to  exe- 
cute process  but  at  their  peril,  false  imprisonment  would  lie 
in  every  case  where  an  insolvent  has  been  discharged  by  a 
Judge's  order.  The  practice  under  the  act  in  question  is  too 
recent  to  have  much  weight ;  hut,  as  iar  as  it  goes,  it  is  agauist 
the  idea  that  sheriflb  are  to  take  upon  themselves  to  discharge. 
Frequent  applications  have  been  made  to  Judges  to  discharge 
persons  who  had  the  marshal's  certificate,  and  they  have  ex« 
ercised  their  discretion  in  deciding  whether  the  party  was  en* 
titled  to  his  discharge.  I  myself  have  often  refused  to  do  it, 
on  the  ground  of  collusion ;  and  the  court  has  declared,  in 
particular,  that,  where  the  defendant  has  come  from  a  remote 
county  to  surrender  to  the  marshal,  in  order  to  defeat  his 
bonajide  creditors,  the  act  will  afford  him  no  protection.  The 
general  law,  as  to  sheriffs,  is,  that  if  a  sheriff  has  acted  in 
obedience  to  the  mandate  of  the  court,  he  is  excused.  If  he 
arrest  a  peer,  the  writ  is  erroneous,  yet  he  is  not  a  trespasser 
for  executing  it.  In  trespass,  the  defendant  must  shew  an 
excuse.  Have  the  defendants  done  so  in  this  case  ?  Yes,  for 
the  mandate  of  the  court  was  compulsory  on  them.  The  ori- 
ginal plaintiff  would  not  be  liable  to  an  action  of  trespass  till 
the  writ  is  superseded,  for,  till  then,  it  is  a  justification: 
After  a  supersedeas^  trespass  will  lie  against  the  party ;  but 
still  not  against  the  sheriff.  I  take  this  to  have  been  settled 
over  and  over  again,  and  the  inconvenience  would  be  very 
great  if  the  law  were  otherwise. 

The  rule  made  absolute, 

(c)  Jbi4. 


Saturday, 
26th  May. 


Butcher  against  Green. 


When  there  arc   HPHIS  was  an  actiou  On  the  case,  in  which  there  was  one 
Si°'^l™     ■'■    count  in  trover,  and  another  for   words  [l].-Plea«; 

•nd  OD  tome  a  **  not 

verdict  for  the 

plaintifl',  and  on  others  for  the  defendant,  the  defendant  shall  not  have  costs  on  that  part  of  the 
record  on  which  the  verdict  is  found  for  him  [F  1]. 


[1]  Vide  Dickson  v.  Clifton,  C.  B. 
M.  7  Geo.  3.  2  Wits.  319,  where  it 


was  determined,  that  case  on  the  cus- 
tom of  the  realm,  against  a  carrier, 

and 


[p  1]  The  settled  practice  of  K.  B.    conformable)  was  declared  in  Pensony. 
(to  which  that  of  C.  B.  was  then  made    Lee^  2  B,  Sr  P»  330,  to  be,  where  one 

issue 
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''  not  guilty,*^  to  die  first  count ;  and  a  ju9iification  to  the 
second.— Verdict  for  the  plaintiff  on  the  count  for  trover,  and 
for  the  defendant  on  the  other.  The  Attorney-General  had 
obtained  a  rule  to  shew  cause  ^a)  why  the  Master  should  not 
tax  the  defendant  his  costs  relative  to  the  pleadmgs  and  pro- 
ceedings on  the  second  issue  which  was  found  for  the  defen- 
dant, and  why  what  should  be  allowed  to  him  on  such  taxa- 
tion should  not  be  deducted  out  of  what  should  be  allowed  to 
the  plaintiff  on  the  first  issue,  in  case  the  same  should  exceed 
the  costs  allowed  to  the  defendant. 

Wheeler  now  shewed  cause^  and  cited  Astleyv.  Young  (b). 

BulLERy  Justice,  said,  the  practice  of  this  court  had 
been  uniform  not  to  allow  the  defendant  costs  in  cases  of  this 
sort.  They  differed,  he  said,  from  cases  where .  different 
issues  are  joined  on  different  pleas :  for,  in  those  cases,  the 
defendant  is  allowed  his  costs  on  the  issues  found  for  him  [2]. 

The  rule  dischargied[3]. 


678. 


1781. 


Butcher 
against 
Green. 


and  trover,  may  be  joined  in  one  ac- 
tion, contrary  to  the  old  case  of  Mat' 
thews  V.  Hopkin,  B.  R.  E,  17  Car,  2. 
1  Sid.  224,  and  that  the  true  criterion 
to  know  what  counts  can  be  joined, 
is,  not  whether  they  require  tht  same 
plea,  but  whether  there  is  the  same 
judgment  in  both. 

fa  J  On  Monday  y  the  7th  of  May. 

(b)  B.  R.  T.  1  Geo.  3.  2  Burr. 
1232. 

[2]  Vide  Cooke  v.  Sayer,  B.  R.  H. 
32  Geo.  2.  2  Bvrr,  753,  where  it  ap- 
pears, that  this  point  was  not  then 
settled.  If  the  issue  is  found  for  the 
plaintiff  on  a  special  plea,  or  there  is 
judgment  for  him  on  a  demurrer  to 
such  plea,  he  is  to  have  costs  [f  2]  by 
the  express  provision  of  4  Ann.  c.  16. 
§  5.  QuGtre,  If  that  clause  extends  to 
cases  where  there  is  judgment  for  the 
plaintiff,  on  a  demurrer  to  a  special 
plea  before  the  trial  on  the  general 
issue,  and,  afterwards,  a  verdict  for 
the  defendant  on  the  general  issue. 


There  is  no  exception  of  that  case,  in 
the  statute.  Yet,  upon  principle,  and 
the  reasoning  of  the  court,  in  Cooke 
V.  Sayer,  the  plaintiff  ought  not  to 
have. any  costs  in  such  a  case,  because 
it  appears,  ultimately,  that  he  had 
no  cause  of  action.  <S^  If  there  are 
several  issues  on  several  special  pleas 
of  justification,  and  on  the  general 
plea  of  not  guilty,  all  are  found  for 
the  plaintiff,  except  one  of  the  special 
justifications,  which  is  found  for  the 
defendant,  but  afterwards  held  insuffi- 
cient in  point  of  law,  so  that  the 
plaintiff  has  judgment,  the  plaintiff 
shall  not  have  the  costs  on  such  issue 
found  for  the  defendant.  This  was 
determined  in  Kirk  v.  Nowilly  et  ^l. 
B.  R.  E.  26  Geo.  8.  I  T.  R.  266, 

267. 

[3]  S.  P.  Bridges  v.  Raymond,  C.  B. 
H.  12  Geo.  3.  2  Biackst.  800,  and 
Norris  v.  Waldron,  C.  B.  £.  18  Geo.  3. 
2  Blackit.  1199- 


issue  is  on  trial  found  for  the  plaintiff, 
he  must  have  general  costs,  deducting 
only  the  costs  of  such  parts  of  the 
pleadings,  briefs,  and  witnesses,  as 
are  not  applicable  to  the  points  on 


T2 


which  the  verdict  proceeded.  And  it 
makes  no  difference  if  (&U  in  the  prin-> 
cipal  case)  separate  causes  of  action 
^re  laid  in  the  separate  counts :  see 
an  observation,  contra,  in  a  note  to 


Spker 
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PUTCHIE 

against 
Grekn. 


1781.'  ^P«^^^  ^-  Teasdaic,  2  B. 
Sf  P.  iiO,  D^'hich  was  cor- 
rected by  the  Icnrnocl  re- 
porters, ib,  p.  335.  Other- 
wive,  where  the  defendant 
pays  money  into  court, 
pn  some  counts,  and  it  19  taken  out  by 
Ihc  pluintiH':  in  that  case  the  plaintitf 
is  only  allowed  costs  on  the  counts  on 
which  the  money  was  paid  in.  Daillie 
V.  Cazaltt,  4  T.  il.  579>  So,  where 
the  defendant  suffers  judgment  by  de- 
fiiult  on  one  count,  and  takes  issue  on 
ap^other,  which  is  ipui^d  (or  bim^  the 


plaintift'  has  only  bis  judgment  and 
costs  on  the  first,  and  the  defendant 
has  his  costs  on  the  verdict  found  for 
him  on  the  second.  Doy  v,  Hanki^ 
3  T.  R,  654. 

[f  2]  And  these  costs,  where  they 
arise  upon  an  issue  found,  are  not 
only  the  costs  of  the  pleadings,  as  on 
demurrer,  but  the  costs  of  the  trial 
also.  Brook  v.  miiett,  2  H.  BL  435, 
whicli  case  was  reconsidered  and  con» 
firmed  in  that  of  P'ollum  y.  Simpson^ 
2  B.  i^'  P.  36'8. 


The  End  of  Easteb  Te^m,  91  Gd^Iige  JfL 
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RusHTON  against  Aspinall^  Friday, 

15th  JuD^ 

•"pHIS  case  came  on  upon  a  writ  of  error  from  the  court  in«n  acUon 

bill 

if 

d<« 

dated  the  27th  of  November,  17'78,  and  payable  to  one  Jones;  S^"5fa^«H 
or  order,  three  months  after  date;  that  Joms  had  indorsed  it  futai  by'tbs  ac 
to  RushtOHy  and  Rushton  to  Jspinall  ;—ptbceeded  as  fol-  dfy°i'h^"{^ 
lows: — **  Which  said  bill  of  exchange  so  made^  subscribed,  note  vau  pay- 
'*  and  indorsed  as  aforesaid,  afterMards^  to  wit,  on  the  same  '^^ 'Jot" are?* 

**  day  and  year  aforesaid,  (viz,  the  day  of  the  date  of  the  bill,)  by  renikt In 

*'  at  Manchester  aforesaid,  was  shewn  and  presented  to  the  jiJ'cn^nn^rit 
^  said  Peter  Meyer,  for  his  acceptance  thereof;'  and  the  said  not  cured  V 
'*  P^ter  Meyer,  according  to  the  usage -and  custom  of  merv  !*"*'^'*J)Li? 
**  chants  aforesaid,  did  then  and  there  accept  the  same,  aad^n^r^to  tiSs 

T  3  '^'Drbmise  defendant  of  the 

'    r*^"**^    refu^  by  tlw 
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^  promise  to  pay  the  said  sum  of  j£!22.  IO5.  therein  meo^ 
"  tioned,  according  to  the  tenor  aiid  effect  of  the  said  bill  of 
exchaiigey  and  the  indorsements  thereupon  so  made  as  afore- 
saidy  yet  the  said  Peter  Meyer ^  although  afterwards^  to  wit^ 
the  same  day  and  year  aforesaid,  at  Manchester  aforesaid, 
''  requested  to  pay  the  said  sum  of  money  in  the  said  bill 
^  specified;  according  to  the  tenor  and  eflfect  thereof,  and  of 
''  his  acceptance  thereof  so  made  as  aforesaid,  altogether  ne- 
''  glected  and  refused,  and  still  doth  neglect  and  refuse  to  pay 
<<  the  same;  of  all  which  premises  the  said  John  Joties, 
**  George  Billinge,  and  Peter  Meyer,  respectively,  the  same 
''  day  and  year  aforesaid,  at  Manchester  aforesaid,  in  the 
''  county  aforesaid,  bad  notice,  and,  by  reason  thereof,  and 
*'  according  to  the  said  usage  and  custom  of  merchants,  the 
*^  said  Thomas  Rushton  became  liable  to  pay  to  the  said 
''  Joseph  Aspinall,  the  said  sum  of  money  in  the  said  bill  of 
**  exchange  contained,  according  to  the  tenor  and  effpect  thereof  , 
'^'and  of  the  several  indorsements  so  made  thereon  as  afore« 
**  said ;  and,  being  so  liable,  the  said  Thomas,  afterwards,  to 
**  wit,  the  same  day  and  year  last  mentioned,  at  Manchester 
**  aforesaid,  in  the  county  aforesaid,  in  consideration  thereof, 
**  undertook,  and  to  the  said  Joseph  then  and  there  faithfully 
promised,  to  pay  to  him  the  said  sum  of  money,  in  the  said 
bill  of  exchange  contained,  according  to  the  tenor  and  ef- 
''  feet  thereof,  and  according  to  the  several  indorsements  made 
*'  thereon  as  aforesaid." 

The  second  count  was  for  another  bill  for  <£6o,  drawn,  in- 
dorsed, and  accepted,  by  the  same  parties ;  and  was  framed  in 
tlie  same  manner  with  the  first. 

The  last  count,  which  was  upon  an  insimul  computasset, 
concluded,  that  the  said  Thomas  was  found  in  arrear,  and  in- 
debted to  the  said  Joseph,  in  the  furtlier  sum  of,  Sfc.  **  and 
**  thereupon,  being  so  found  in  arrear  and  indebted  as  aforesaid, 
**  the  said  Thomas,  in  consideration  thereof,  afterwards, 
'^  to  wit,  ^c.  undertook,  and  to  the  said  Thomas,  then  and 
''  there  faithfully  promised,  to  pay  to  him  the  said  last  sum, 
**  when  he  should  be  afterwards  thereto  requested/' 

There  was  a  general  verdict  for  the  plaintiff,  and,  judgment 
being  entered,  the  record  was  removed  into  this  court,  and  the 
plaintiff  in  error  assigned  several  errors  on  the  different 
counts,  but  which  contained  only  three  objections :  two  to 
the  two  first  counts,  and  one  to  the  third :  viz.  1.  That  it  ap- 
peared by  the  record,  that  the  bill  was  made  on  the  £7th  of 
liovemher,  MIH,  payable  three  months  after  date,  and  that 
the  payment  was  demanded  of  Meyer,  on  the  very  same  S7tfa 
of  November;  whereas,  according  to  the  tenor  of  the  bill, 
and  the  custom  of  merchants,  it  was  not  payable,  nor  the 
payment  demandable  of  Meyer,  until  the  expiration  of  three 
months  after  the  date  thereof:  C.  That  it  did  not  appear  that 

Rushton, 
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Rushton,  to  whom  the  bill  was  indorsed,  and  who  indorsed       1781. 
it  to  Aspinall,  bad  ''^any  notice  of  the  refusal  of  Meyer  to  pay       v^%^^/ 
the  money  in  the  bill  mentioned,  when  the  same  was  and  be-     Rushton 
came  due,  and  had  been  demanded  of  him,   *'  without  which        against 
''  notice,  the  said  Thomas  Rushton,  as  an  indorsor  of  the  said    Aspinall. 
'*  bill  of  exchange,  was  not  liable,  by  the  law  of  this  kingdom,      *[  6'8i  ] 
'^  and  according  to  the  usage  and  custom  of  merchants  afore- 
'^  said,  to  the  payment  of  the  money  therein  mentioned,  as 
'*  such  indorsor  of  the  same  bill :"  3.  That,  by  the  record, 
it  appeared,  that  the  promise  of  the  said  Thomas  Ruskton, 
mentioned  in  the  last  count,  was  made    **  to  himself  the 
''said  Thomas  Rushton,  and  not  to  the  said  Joseph 
"Aspinall;   wherefore  the  said  Joseph  Aspinall,  could 
"  not  have  or  maintain  any  action  thereof  against  the  said 
**  Thomas  Rwhton" 

In  the  last  term,  on  Friday ^  the  25th  of  May,  the  case  was 
argued,  by  Chambre,  for  the  plaintiff  in  error^  and  Wood,  for 
die  defendant. 

Chamhre  abandoned  the  objection  to  the  last  count,  but 
contended,  that  the  other  two  were  fatal, — 1 .  The  contract 
by  the  indorsor  to  pay  the  bill,  was  not  absolute,  he  said,  but 
conditional,  y.  e.  in  the  event  of  a  demand  being  made  on  the 
acceptor  at  the  time  [f  1]  of  payment,  and  his  refusal.  Such 
demand,  therefore,  roust  be  made,  in  order  to  render  the  in- 
dorsor liable.  It  was  a  necessary  circumstance  to  entitle  the 
drawer  to  an  action  against  him,  and  a  plaintiff  must  in  all 
cases  state  a  sufficient  cause  of  action  in  his  declaration. — 2. 
In  like  manner,  the  indorsor  is  not  liable  till  after  he  has 
had  notice  of  a  demand  having  been  made  upon  tlie  drawer 
and  of  his  refusal.  How  soon  such  notice  shall  be  given,— 
what  shall,  or  shall  not,  be  reasonable  time  for  notice,— 'is 
a  matter  for  the  consideration  of  the  jury  [f  142];.  but 
some  notice  must  be  given,  and  therefore  ought  to  be 
alleged. 

Wood  argued,  in  answer  to  both  objections,  that  the  facts 
of  the  demand  and  notice  being  circumstances  without  which 
the  jury  could  not  have  found  for  the  plaintiff,  they  must  now 
be  presumed  to  have  been  proved,  and  that  the  omission  to 
allege  them  in  the  declaration  could  not  be  taken  advantage  of 

after 

« 

[tl42]  VideRussel  v.  Langstaffe,  M.  21  Geo,  3.   supra,   p.  514,   515. 
2\ro/e  [t  110]. 


[p  l]  So,  where  the  acceptance  is     niand  must  be  ihcre  made.  Saundcrson 
to  pay  at  a  particular  place,  the  de-    v.  Judge,  2  H.  Bl.  509. 
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•  ■ 

1781.      ^^^  verdict.    For  this  he  cited  the  case  of  Hiicief^  v.  Sie^ 

s^ymu      'C^ns  in  Shouer  (a),  ^here^  in  an  action  of  debt  for  rent  by 
RusiiTOMT     the  bargainee  of  u  reversion,  after  a  verdict  for  the  plainti^ 

against       it  wast  objected,  in  arrest  of  jud*^ment,  that  the  plaintiff  ha4 

AspiNALL.    not  aHcged  attornment,  without  which  (as  the  law  then  stood) 

he  could  have  no  title ;  ''  but  a  rule  was  taken  and  agreed  by 

[  6S2  ]  <'  all  the  court,  that,  in  any  case  where  any  thing  is  omitted 
*'  in  the  declaration,  though  it  be  matter  of  substance,  if  it  be 
'^  such  as  without  proving  it  at  the  trial,  the  plaintiff  could  not 
^*  have  had  a  verdict,  and  there  be  a  verdic;^t  for  the  plaintiflT^ 
**  such  omission  shall  not  arrest  the  judgment  [O^];"  aot) 
thereupon,  after  solemn  debate,  judgment  was  given  for  the 
plaintiff.  With  regard  to  the  Jirst  objection  in  particular,  he 
contended,  that  the  allegation,  under  a  videlicet,  that  the  de« 
mand  of  payment  was  made  on  die  127th  of  November,  might 
be  rejected  as  siu'plusage.  lliis  was  no  more  than  appeared 
to  have  been  done  in  a  case  of  Sorrel  v.  Lewerif  reported  by 
Keble  (a).  'Jliere,  in  an  action  of  indebitatus  omLmpnt,  the 
promise  was  laid  on  the  Ist  of  January,  36  Gar.  2,  which 
was  a  day  nut  yet  come,  and^  after  verdict^  it  was  held  to  be 
(mred,  because  the  verdict  mtist  have  been  found  on  evidence 
of  a  promise  before  the  action,  and  a  duty  before  the  promise* 
And,  as  to  the  second  objection  in  this  case,  although  therti 
was  no  allt^tion  of  notice  to  the  indorsor,  yet  it  was  statfdy 
that  he  promised  to  pay,  after  the  acceptor  had  refused^  whidi 
he  coidd  not  be  suppX)sed  to  have  done  without  a  knowledge 
of  the  refusal  by  the  acceptor. 

Chuhibrc,  in  reply,  observed,  that  the  rule  mentioned  by 
lyood  could  not  extt  iid  so  far  as  he  would  carry  it,  otherwise 
a  writ  of  error  could  never  be  supported,  in  any  case,  after 
verdict.  The  court  would  intend,  Uiat  facts  imperfectly 
stated  had  been  completely  proved,  but  they  never  could  pre- 
sume^ that  a  material  fact,  which  was  not  at  all  stated,  ha4 
been  proved.  The  iirst  objection  would  not  be  removed  by 
rejecting  the  words  stating  the  demand  to  have  been  on  the 
day  when  the  bill  was  drawn,  for  still,  the  declaration  would 
remain  without  an  allea:ation  of  a  demand  at  the  time  when 
the  bill  became  due.  As  to  the  promise  by  Rushton,  that  is 
only  considered  as  hifcrence  of  law,  and  no  such  inference 
arises,  unless  it  appears  by  the  preceding  part  of  the  decla* 
ration  that  lie  was  liable ;  or,  if  it  is  taken  as  an  actual  pro- 

(a)  B.  K.  M.  34  Car.  'Z,.tl  Shoxc.  **  facts  which  are  stated.     That  is  tb^ 

253.  ''  case  where  a  feoffment  is  pleaded 

[<J3^]  In  Spiers  v.  Porker,  B.  R,  H.  **  without  livery,  for  a  hvery  isalwayy* 

'26  Geo,  3.  1   Term  Rep,  141.    145.  "implied,  U^cause  it  makes  a  neccs- 

Bullcr,  J.  said, "  After  verdict  nothing  "  sary  part  of  a  feoftmeBt.'^ 
'*  is  to  be  presumed  but  what  is  ex-         (aj  B.  K.  AT.'  26  Car.  2.   ^Keb. 

•*  prcssly  stated    in   the  declaration,  354. 
^  and  is  necessarily  implied  from  ihoso 
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wise,  yet  it  might  have  been  made  without  notice  of  the  re-      178K 
fusal  by  the  acceptor;  and^  if  it  was,  no  action  could  be  main-       s^s/^/ 
tained  upon  it,  because,  without  such  notice,  there  would  be     Rushtoit 
AO  consideration.  asainst 

The  court  were  prepared  to  have  given  judgment  the  last    Aspinall. 
day  of  Easter  Term,  (Monday,  the  28th  of  May,)  but  neither 
of  the  counsel  in  the  cause  being  present  when  Ix>rd  Mans- 
field was  obliged  to  go  to  the  House  of  Lords,  the  cause 
stood  over  till  this  day. 

Lord  Mansfield, — ^The  two  objections  insisted  upon, 
are,  1 .  lliat  the  declaration  does  not  allege  a  demand  on  the 
acceptor.  2.  Tliat  it  does  not  state  notice  to  the  defendant, 
of  the  acceptor's  refusal  to  pay.  llie  answer  was,  that,  after 
verdict,  it  must  be  presumed,  that  those  facts  were  proved  at 
the  trial :  and  our  wishes  strongly  inclined  us  to  support  the 
judgment,  if  we  could.  But,  on  looking  into  the  cases,  we 
find  the  ride  to  be,  that,  where  the  plaintiff  has  stated  his 
title,  or  ground  of  action  defectively  or  inaccurately, — because, 
to  entitle  him  to  recover,  all  circurnstatices  necessary,  in  form 
or  substance,  to  complete  the  title  so  imperfectly  stated,  must 
be  proved  at  tlie  trial, — it  is  a  fair  presumption,  after  a  ver- 
dict, that  they  were  proved  [^^] ;  buj:  that,  where  the  plaintiff 
totally  omits  to  state  his  title  or  cause  of  action,  it  need  not 
be  proved  at  tlie  trial,  and,  therefore,  there  b  no  room  for 
.  presumption.  The  case  cited  from  Shower  comes  within  this 
distinction ;  for  the  grant  of  the  reversion  was  stated,  which 
could  not  have  taken  eflfcct  without  attornment,  and  therefore, 
that  being  a  necessary  ceremony,  it  was  presumed  to  have 
been  proved.  13ut;  in  the  present  case,  it  was  not  requisite 
for  the  plaintiff  to  prove,  either  the  dejnand  on  the  acceptor, 
or  the  notice  to  the  defendant,  because  they  are  neither  laid 
in  the  declaration,  nor  are  they  circumstances  necessary  to  any 
of  the  facts  charged.  If  they  were  to  be  presumed  to  havt^ 
been  proved,  no  proof  at  the  tiial  can  make  good  a  declara- 
tion, which  contains  no  ground  of  action  on  the  face  of  it. 
The  promise  [f  2]  alleged  to  have  been  made  by  Uie  defen- 
dant 


[Ci^*]  S.  P.  Rann  v.  Hughes,   Dom.  Proc.     14  Mat/,    1/78,    7   Br.  Pari, 
Cases,  550.  &c  31SS, 


{f  Q]  Such  promise  is  raised  by  the 
law-merchant;  and  in  cases  where  the 
law-merchant  does  not  require  notice, 
none  i^  necessary  to  establish  the  lia- 
bility, and  support  the  promise  arising 
upon  it:  Thus  it  is  between  indorsee 
and  acceptor,  where  no  notice  of  the 


indorsement  is  necessary.  Reynold  v. 
Davies,  1  B.  4*  P.  6*25.  That  this 
doctrine  is  applicable  to  other  actions, 
see  Blakey  v.  Dixon,  2  B.  ^  P.  321, 
and  Cook  V.  Piinhill,  8  East.  173.  Sec 
also  Machmirdo  v.  Smith,  7  T.  R. 
518,  a  case  under  the  calico  printer's 

act; 


RUSHTON 

against 

A:iPINAI.L. 
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dant  is  an  inference  of  law,  and  the  declaration  does  not  contain 
premises  from  which  such  an  inference  can  be  drawn.  I  see, 
in  a  note  of  a  case  [I]  in  this  court,  in  Easter  Term,  1 8  Geo,  3. 
I  am  stated  to  have  said;  '*  A  verdict  will  not  mend  the  mat- 
'^  ter  where  the  gist  of  the  case  is  not  laid  in  the  declaration, 
'^  but  it  will  cure  ambiguity ;"  and  there  is  a  strong  case  in 
print  of  an  action  for  keeping  a  malicious  bull  (a),  where, 
the  scienter  having  been  onutted  in  the  declaration^  it  was  held 
bad  after  verdict.  Therefore,  we  are  all  of  opinion,  that  there 
should  be  judgment  for  the  plaintiff  in  error. 

llie  judgment  reversed  [t  144]. 


[l]  Averif  V.  Hoole.  It  was  an  ac- 
tion against  an  unqualified  person  for 
using  a  gun.  The  declaration  stated, 
that  the  defendant  used  a  gun,  being  an 
engine  for  the  destruction  of  game.  In 
arrest  of  judgment  it  was  objected, 
that  it  was  not  averred  that  the  defen- 
dant used  the  gun  for  the  destruction 
of  game,  but  the  court  over-ruled  the 
objection.  Lord  Mamfield  observed, 
that,  according  to  one  way  of  pointing, 
the  offence  was  sufficiently  charged, 
and  that  such  an  ambiguity,  though 
'  it  might  be  a  good  cause  of  special 
demurrer,  or  an  objection  to  a  con- 
viction, (as  was  held  in  a  case  of  Rex 


v.  Hunt,  £.15  Geo,  3.)  was  cured  by 
verdict  [f  143]. 

(a)  Buxendin  v.  Sharp,  C,  B.  E. 
8  /r.  3.  2  Salk.  662.  3  Salk,  12. 

[t  144]  In  Salomons  v.  Stately,  B» 
R,  M,  24  Geo,  3,  which  was  an  action 
on  a  foreign  bill  of  exchange,  the 
court  held,  on  the  authority  of  the 
precedent  in  Duns  tar  v.  Pierce,  Lill. 
Entr.  55,  that  the  omitting  to  allege, 
in  the  declaration,  a  protest  of  the 
bill  [f  3],  is  only  matter  of  form,  and 
cannot  be  taken  advantage  of  on  a  ge* 
neral  demurrer. — Morgan,  for  the 
plaintiff.-— JBoTi;er,  for  the  defendant. 


[t  143]  Avert/  v.  Hoole  has  been  since  reported,  Cowp,  825. 


act,  where  it  seems  to  have  been  some* 
what  relaxed,  in  favour  of  the  opera* 
tion  of  a  verdict  to  supply  the  proof, 
not  only  of  facts  necessarily  implied 
from  those  stated  in  the  declaration, 
but  of  other  facts  necessary  to  the 
plaintiff's  right  to  recover. 

[f  3]  But  in  Gale  v.  Ifahh,  5  T.  R. 


239 y  it  was  held  clearly,  that  it  is  ne- 
cessary in  an  action  against  the  drawer 
of  a  foreign  bill,  to  prove  protest  for 
non-acceptance ;  unless  under  circum- 
stances which  would  excuse  notice  of 
non-acceptance,  such  as  want  of  ef- 
fects of  the  drawer  in  the  hands  of  the 
drawee. 


4€ 
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Jones  and  Another,  Assignees  of  Gardiner,     Tuesd«y, 
a  Bankrupt,  against  Barkley. 

THIS  was  a  special  action  on  the  case,  for  non-performance  Where  somc- 
r  ^  thing  is  cove* 

of  an  agreement.  nanted  or 

The  6rst  count  of  the  declaration^ — after  reciting  that  the  agreed  to  be 
plaintiffs^  as  assignees  of  Gardiner,  were  entitled  to  the  ^ch'oTtwo'Jar- 
^uity  of  redemption  of  £  1 490,  Bank  stock,  which  was  in  ties  at  the  same 
mortgage  to  one  Lane  for  securing  a  sum  of  money  lent  by  J^w^rcad^and 
him  to  the  bankrupt,  and  that  the  defendant  was  desirous  that  offered  tp  per- 
this  equity  of  redemption  should  be  assigned  to  Lane  by  the  bu'^^s^j^*.^' 

1>laint]ffsy  and  that  they  should  execute,  to  Lane,  a  general  re-  ch^r^bythe 
ease  of  all  claims  and  demands  which  they,  as  assignees,  had  ^*n(ahi^J[„ 
upon  him, — stated  the  agreement  to  have  been, — "  That,  on  acUon  against 
**  Gardiner's  having   his  cerrificate  confirmed  by  the  Lord  tbe^oiherfornot 
^  Chancellor,   and  the  plaintiffs  assigning  to  Lane,  or  any  J^rt!*"""^ 
person  he  should  appoint,  so  far  as  in  them  lay,  the  equity 
of  redemption  of  the  said  capital  stock  mortgaged  to  the 
^  said  Lane,  and  also  executing  to  him  a  general  release  of 
**  all  claims,  and  demands,  which  they,  as  assignees,  had  on 
''  him,  the  defendant  should  pay,  and  promised  to  pay,  (four 
"  months  after  the  certificate  should  be  confirmed  by  the 
**  Chancellor,  and  on  the  plaintiffs*  assigning  the  equity  of 
redemption,  as  aforesaid,  of  the  said  stock,  to  Lane,  or  any 
person  he  should  appoint,    and   executing  and  delivering 
such  general  release,)  the  sum  of  £6l1^  to  the  plaintiffs, 
^^for  the  benefit  of  the  creditors  of  the  bankrupt." — ^Then, 
after  stating,  that,  m  consideration  of  the  promise  and  under- 
taking of  die  plaintiffs  to  perform  all  their  part  of  the  agree-      [  685  ] 
ment,  the  defendant  promised  and  undertook  to  fulfil  all  his 
part  of  it,  the  plaintiffs  averred,  "  That,  after\vards,  viz.  on 
*'  the  19th  of  July,  1774,  the  bankrupt's  certificate  was  al- 
*^  lowed  and  confirmed  by  the  Chancellor;  that  the  plaintiffs^ 
^  at  all  times  since  the  making  of  the  agreement^  had  been 
*^  ready  and  willing,  and  at  the  expiration  of  four  months  from 
*'  the  time  of  the  certificate  being  confirmed  by  the  Chan-- 
"  cellor,  viz.  on  the  20th  of  November,  1774,  offered  to  the 
'^  defendant,  to  assign,  as  far  as  in  them  lay,  the  said  equity 
''  of  redemption,  S^c,  and  to  execute  and  deliver  to  the  said 
^'  Lane  a  general  release,  Sfc.  and  did,  then  and  there,  tender 
*'  to  the  defendant,  a  draji  of  such  assignment  and  release  to 
*^  the  said  Lane,  for  his  the  said  defendant's   approbation 
'*  thereof,  and  did,  then  and  there,  offer  to  execute  and  deliver, 
'*  and  would,  then  and  there,  have  executed  and  delivered,  to 
''  the  said  defendant,  such  assignment  and  release,  but  tliat  the 

*^  said 


4< 

U 
U 


1781. 


JOHES 

against 
Barkley^ 
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''said  defendiiDt,  then  and  there^  absolutely  discharged^  the 
**  plaintiffs  from  executing  the  same^  or  any  assignment  or 
**  release  whatsoever ; — ^Yet  the  defendant  not  regarding,  3rc. 
'^  did  not^  four  months  alter  the  said  certificate  had  been  con* 
'^  firmed  by  the  Chancellor^  nor,  at  any  time  before,  nor  sihc^, 
'^  although  often  requested,  pay  the  said  sum  of  <£6l  1,  or  any 
'*  part  thereof,  to  the  plaintiffs/' — ^There  was  another  count 
nearly  to  the  same  purpose. 

The  defendant  pleaded,  1.  The  general  issue.  2.  To  the 
Jirst  count,  *^  ^fbat  the  said  plaintiffs  did  never  execute  an  as- 
'^  sigument  of  the  said  equity  of  redemption,  to  the  said  Lane,  ' 
*^  or  any  person  he  appointed,  and  a  general  release  to  the 
**  said  Lane,  of  all  claims  and  demands  which  they,  as'as- 
''  signees,  had  on  him,  at  the  time  of  making  the  agreement, 
'^  and  deliver  or  tender  such  assignment  and  general  release  so 
^'  executed,  to  the  said  Lane,  or  the  said  defendant.*'  S.  A 
l|ke  plea  to  the  second/ count. 

To  these  special  pleas  the  plaintiffs  demurred,  and  shewed 
for  cause,  in  the  demurrer  to  the  plea  to  the  Jirst  count,  that 
the  defendant  had  not,  by  his  plea,  traversed  or  denied,  or 
attempted  to  put  in  issue,  any  matter  of  fact  alleged  by  the 
plaintiffs,  but  had  introduced  and  attempted  to  put  in  issup 
matters  of  fact  not  alleged,  nor  necessary  to  be  allt^ed,  and 
that  the  plea  wa^  no  answer  to  the  said  first  count,  but  evasive 
and  ai^umentative ;  and  the  same  to  the  plea  to  the  second 
count. 

Le  Blanc,  for  the  plaintiffs, — ^Tlie  averment  of  the  plain- 
tiffs,  in  the  declaration,  is  equivalent  to  an  averment  of  a 
performance  of  their  part  of  the  agreement,  and,  if  it  is,  the 
plea  is  bad.  1 .  Wherever  a  man,  by  doing  a  previous  act  [f  1], 
would  acquire  a  right  to  any  debt  or  duty,  by  a  tender  to  do 
the  previous  act,  if  the  other  party  refuses  to  permit  him  to 
do  it,  he  acquires  the  right  as  completely  as  if  it  had  been 

actualljr 


[f  l]  This  is  the  utmost  that  was 
decided  by  this  case  :  here  no  contin- 
gency, but  the  immediate  death  of 
the  party  tendering  the  act,  could 
have  disappointed  its  performance : 
and  being  done,  the  party  doing  it 
would  instantly  have  acquired,  with- 
out any  farther  act,  either  on  his  own 
part  or  that  of  any  one  else,  a  full 
right  by  the  terms  of  his  contract  to 
the  duty  demanded,  i.  e.  the  payment 
of  the  money.  Otherwise,  where  the 
act  tendered  would,   if   completed. 


only  have  amounted  to  an  tndeccoovr 
to  entitle  the  party  tendering  it  to^the 
dutv  claimed,  which  endeavour  wouM 
be  subject  to  be  defeated  by  contior 
gencies.  Per  Cur,  in  Smith  v.  Wilson^ 
8  East,  437,  where  the  breach  of  co» 
veuant  alleged  was  non-payment  of 
freight,  &c.  and  the  plaintiff  averred 
an  otfer  to  complete  the  voyage, 
(which  had  been  interrupted  by  parti- 
cular circumstances)  and  it  was  held 
that  the  performance  of  the  voyage 
was  a  condition  precedent. 


In  the  TWENTY-FIRST  YEAR  OF  GEORGE  HI.  688 

actually  done ;  and,  if  the  tender  is  defective, "owing  to  the  178 1* 
oonduct  of  the  other  party^  such  incomplete  tender  will  be  s^v^^ 
sufficient ;  because  it  is  a  general  principle,  that  he  who  pre-  Jone^ 
vents  a  thing  from  lt>eing  done,  shall  not  avail  himself  of  the  against 
non-performance,  which  he  has  occasioned.  Thus,  it  is  laid  Babklet. 
down  by  Lord  Coke,  '^  That,  if  a  man  make  a  feofiment  in 
fee  upon  condition  that  the  feoffee  shall  re-infeoff  him  before 
such  a  day,  and,  before  the  day,  the  feoffor  disseise  the 
feoffee,  and  hold  him  out  by  force  until  the  day  be  past,  the 
state  of  the  feoffee  is  absolute,  for  the  feoffor  is  the  cause 
wherefore  the  condition  cannot  be  performed,  and,  therefore, 
shall  never  take  advantage  for  non-performance  tliereof  (c)." 
In  Lancashire  v.  Killingworihj  'which  is  reported  by  Lord 
Maymond(d),  and  in  other  books (e),  the  plaintiff  declared 
on  a  covenant  by  the  defendant's  testator,  that,  upon  two 
dajs  notice  to  be  given  to  the  testator  to  accept  <£  1000,  Hud'^ 
son's  Bay  stock,  at  the  Htidson's  Bay  House,  in,  8fc.  and 
i^>on  Uie  transfer  thereof  to  him,  he  would  pay  the  plaintiff 
jt'dOOO,  and  the  plaintiff  averred,  that  he  gave  notice,  and 
Vf^B  ready  there,  at  the  day,  and  offered  to  transfer  the  stock, 
but  that  the  testator  did  not  come  to  accept  it :  This  was  held 
ill  upon  demurrer,  because  the  plaintiff  did  not  aver  a  refusal 
by  the  other  party,  or  that  he  staid  till  the  last  hour  of  the« 
day,'  and  the  other  did  not  come ;  but  Lord  Holt  said,  *^  That, 
**  though  the  money  were  payable  upon  the  transfer,  yet,  if  a 
'*  legal  tender  had  been  made  by  the  plaintiff,  he  would  have 
^'  been  as  M'ell  entitled  to  the  money,  as  if  he  had  made  an 
'*  actual  transfer."  So,  it\  Blackwetl  v.  NersA  f /),  which  was 
debt  for  a  penalty,  the  plaintiff  declared,  that  nc  covenanted 
to  transfer  to  the  defendant,  on  or  before  the  (2 1  st  of  Septem* 
ber,  so  much  stock,  and  that  the  defendant,  iT\  comiderntione 
pramissorum,  covenanted  to  accept  and  pay  for  ity  and  then 
averred,  that  he  was  at  the  books  the  SJst  of  September,  4r 
paralus  fuit  8f  obtulit  to  transfer  to  the  defendant,  who,  then 
and  there,  refused  to  accept,  or  pay.  On  demurrer,  it  was 
objected,  that  this  was  a  condition  precedent,  and,  therefore, 
to  entitle  himself  to  the  action,  the  plaintiff  ought  to  have  [  687  ] 
shewn  an  actual  transfer  of  the  stock ;  but  the  court  held  that 
the  expression  "  in  cotikidcratione  pramissomm,''  meant,  in 
consideration  of  the  covenant  to  transfer,  and  not  of  an  actual 
transfer,  but  that,  if' it  had  meant  an  actual  transfer,  a  tender 
and  refusal  would  amount  to  a  performance.  Both  of  these 
cases  prove,  tliat  the  refusal  of  the  defendant  excuses  the 
pon-performance,  and  completes  the  tender.     Li  the  case  of 

Peter 

(c)  Co.  Littl.  206.  b.  (e)  Com.  1 17.  12  Mod,  529- 1  Salk. 

(d)  B.  IL  X^l'o  IV.  3.  1  Ld.  Rai/m.    623. 

686.        "  (J J  B.  K.  M.  9  Geo.  1.  1  Str.  535. 
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1781.      Peter  v.  Opie,  reported  by  Fentris  (g),  and  Saunders  (h),  the 

\^^^^0^^       same  priociple  is  to  be  found.     That  was  assumpsit^  on  an 
Jones        agreement  between  the  plaintiff  and  the  defendant^  that  the 

against  plaintiff  should  pull  down  two  walls,  and  build  a  house,  t^c. 
Bark  LEY.  for  die  defendant^  and  that  the  defendant  should  pay  him, 
pro  labore  mo  in  8f  circa  divtUsionem^  &c.  £8.  and  that,  in 
consideration  that  the  plaintiff  assumed  to  perform  his  part, 
the  defendant  assumed  to  perform  his,  and  the  plaintiff  aver- 
red, that  he  was  ready  ana  offered  to  perform  all  on  his  part, 
but  that  the  defendant  had  not  paid  him  the  money.  After 
Terdict,  the  defendant  moved  in  arrest  of  judgment,  because 
there  was  no  averment  of  performance  or  tender.  But  the 
court,  after  several  arguments,  and  a  discussion  how  far  the 
words  *'  pro  labore"  made  a  condition  precedent,  held,  that 
this  was  good  after  verdict.  Now,  the  utmost  that  could  be 
implied  after  the  verdict,  was  the  refusal  on  the  part  of  the 
defendant;  for  such  an  implication  comes  under  the  distinc- 
tion in  the  rule  on  which  a  late  case  was  decided (t),  being, 
only  a  circumstance  attending  the  facts  on  which  the  plaintiff's 
title  was  founded;  but,  if  nothing  but  performance  would 
have  done,  then  the  very  ground  of  action  was  not  averred  in 
the  declaration,  and  that,  according  to  the  same  rule,  could 
not  have  been  iniplied  after  verdict.  To  the  same  effect  is  a 
case  stated  in  xCo/Ze's  Abridgment  {k\  from  the  Year- 
books (/),  where,  the  condition  of  a  bond  being  to  raise  a 
mill,  the  obligor  came  to  the  obligee,  and  said,  all  is  ready 
to  erect  the  mill,  and  asked  when  he  would  have  him  come 
with  it  and  put  it  up,  and  the  obligee  answered,  that  he  would 
not  have  it,  and  discharged  him  entirely  of  the  mill.  Thai 
was  held  to  excuse  him  ftom  the  performance.  And,  in  the 
8am6  book  (m),  it  is  laid  down,  that,  if  a  condition  be,  that 

[  688  1  ^^  ^^n  ^f  ^he  obligor  shall  serve  the  obligee  seven  years,  if 
he  tenders  his  son,  and  the  obligee  refuses,  or  takes  him,  and, 
within  the  term,  conmiands  him  to  go  away,  the  bond  will  not 
be  forfeited.  In  like  manner,  where  money  is  to  be  paid,  ten- 
der and  refusal  is  constantly  held  to  be  equivalent  to  perform- 
ance. But,  if  it  is  said,  that  the  tender  in  the  present  case 
was  defective,  and  incomplete,  still  that  cannot  avail  the  de- 
fendant, because  he  has  made  it  good  by  waver,  having  dis- 
charged the  plaintiffs  from  doing  any  thing  farther.  That  such 
a  waver  may  make  good  a  defective  tender,  is  proved  by  many 
authorities^  and,  particularly,  by  the  case  otjittstenv.  The 

Executors 

(g)  B.  R.  M.  23  Car.  2.  1  Vaitr.         (k)  1  Roll,  Ahr.  453.  N.pL  5. 
177.214.  (I)  3  Hen.  6.  37. 

(h)  2  Saund.  350.  (m)  1  Roll.  Ahr.  455.  P.  fl.  1.  Q« 

(i)  Rushton  V.  Aspinall,  svpra,  p.  /?/.  1. 
679. 
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against 

Barklet. 
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Executors  of  Sir  William  Dodwell  (n),  where,  on  a  question       1781. 
whether  interest  should  be  allowed  on  a  mortgage  after  an  al- 
leged tender  of  the  principal^  it  appeared,  that  the  plaintiff 
had  tendered  a  bank  bill  to  one  of  the  executors,  for  him  to 
take,  out  of  the  amount  of  it,  the  principal  aiid  interest  then 
due.     The  executor  refused  to  take  it,  and  the  plaintiff  asking 
if  he  objected  to  the  legality  of  the  tender,  and  saying,  that 
if  he  didf,  he  would  presently  turn  the  bill  into  money,  he  an- 
swered, that  he  did  not ;  upon  which.  Lord  King  held,  that 
the  tender  in  a  bank-note  was  not,  strictly  speaking,  a  legal 
tender,  but,  since  it  was  proved  that  the  defendant  offered  to 
turn  it  into  money,  that  made  it  a  good  tender.    Now,  here, 
there  was  the  most  compleat  waver  of  the  irregularity,  by  the 
discharge  from  executing  any  assignment  or  release  what- 
soever.    2.  What  I  have  hitherto  submitted  to  the  court,  is 
upon  the  supposition,  that  the  execution  of  the  assignment  and 
release  was  a  condition  precedent ;  but  1  shall  now  contend, 
that  there  is  no  condition  precedent  in  this,  case,  but  that  this 
is  one  of  those  middle  agreements  in  which  what  each  has 
undertaken  to  do,  is  to  be  performed  at  the  same  time. 
There  are  no  words  necessarily  importing  priority  here,  as, 
*^for,  in  consideration  of,  proinde,'  S^c.  but  the  agreement  is, 
diat  the  one  party  is  to  do  an  act,  on  the  other's  doing  ano- 
ther.   Turnery.  Goodwinip),  reported  in  10  Modern^  is  a 
case  extremely  applicable  on  tliis  distinction.     That  was  an 
action  of  debt  upon  a  bond,  by  the  condition  of  which,  after 
reciting  that  J,  was  indebted  to  the  plaintiff  in  a  bond  of 
«£5000,  conditioned  for  the  payment  of  <£  1500,  and  had  re- 
covered judgment  for  that  mohey,  it  was  declared,  that  the 
defendant,  upon  consideration  that  the  plaintiff  would  forbear      r  589  ] 
suing  out  execution  upon  J.  promised  to  pay  the  money, 
upon  request,  to  the  plaintiff,  '^  he  assigning  over  to  him  the 
**  judgment  he  had  against  A"     The  defenoant  pleaded,  that 
the  plaintiff  had  not  assigned  the  judgment ;  to  which  the 
plaintiff  replied,  "  That  he  was  ready  to  assign,  and  requested 
the  defendant  to  pay  the  money,  which  he  refused  (p),"  and,  to  ^ 
this  replication,  the  defendant  demurred.     It  was  contended 
on  the  part  of  the  defendant,  that  the  words,  "  he  assigning,*^ 
4rc.  made  a  condition  precedent.  The  case  was  argued  several 
times,  and  there  was,  on  the  first  argument,  a  difference  of 
opinion,  but,  at  last,  judgment  was  given  for  the  plaintiff, 
wliich  could  not  have  been,  if  the  court  had  not  held,  that  the 
assignment  was  not  a  condition  precedent  [^].     It  may  be  said 

that 


(nj  Cane.  H.  1729.  1  Eq.  Cases 
Ahr,  3lS.pl.  9. 

(o)  B.  R.  E.  12  4nn,  \0  Mqd,  153. 

\jp)  10  Mod,  190. 

[2]  This  case  of  Turner  v.  Goodwin, 
as  stated  in  Viner^s  Abridgment^  \o\. 


20.  p.  183,  pi.  9,  is  still  more  in  point 
to  the  present,  tor,  there,  the  words 
are,  "  vpon  his  assigning  a  judgment." 
But  Vifier  cites  the  case  from  a  book 
of  still  less  authority  than  10  Mod^ 
viz.  2  Barnard,  308. 
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17R 1         ^^^  ^^  Modem  is  not  a  book  of  authority;  but  there  in  a 

cent  case  m  this  court  which  confirms  the  doctrine  there  laid 


^j^^       down^  and  the  distinction^  stated  to  have  been  taken  by  Lord 
acainst       Macclesfield.    The  case  I  alhide  to,  is  that  of  Kingston 
Barklet      ^*  Preston,  determined  in  E,  13  Geo.  3. 

"  It  was  an  action  of  debt,  for  non-performance  of  cove- 
*'  nants  contained  in  certain  articles  of  agreement  between  the 
*'  plaintiff  and  the  defendant.  The  declaration  stated ; — That, 
^' by  articles  made  the  24th  of  March,  1770,  the  plaintiflT, 
'*  for  the  considerations  therein-after  mentioned,  covenanted, 
''  with  the  defendant,  to  serve  him  for  one  year  and  a  quarter 
'*  next  ensuing,  as  a  covenant-servant,  in  his  trade  of  a  silk- 
"  mercer,  at  .£200  a  year,  and  in  consideration  of  the  pre- 
**  mises,  the  defendant  covenanted,  that  at  the  end  of  the  }eat 
*'  and  a  ouarteri^  he  would  give  up  his  bushiess  of  a  mercer  to 
**  the  plamtifF,  and  a  nephew  of  the  defendant,  or  some  other 
"  person  to  be  nominated  by  the  defendant,  and  give  up  to 
*'  diem  his  stock  in  trade,  at  a  fair  valuation ;  and  that,  be- 
*'  tween  the  young  traders,  deeds  of  partnership  should  be 
"executed  for  14  years,  9xA,  from  and  immediately  itfter 
"  the  execution  of  the  said  deeds,  the  defendant  would  permit 
*'  the  said  your^  traders  to  carry  on  the  said  businesji  in  the 
I  6go  ]      "  defendant's  Aoiwe.— Then  tlie  cleclaration  stated  a  covenant 
"  by  the  |Jaintiff,  that  he  would  accept  the  business  and  stock 
*f  in  trade^  at  a  fair  valuation,  with  the  defendant's  nephew, 
"  or  such  other  person,  ^c.  and  execute  such  deeds  of  part- 
*'  nership,  and,  further,  that  the  plaintiff  should,  and  would, 
*'  at,  and  before,  the  sealing  and  delivery  of  the  deeds,  cause 
*'  and  procure  good  and  sufficient  security  to  he  given  to  the 
**  defendant,,  to  be  approved  of  by  the  defendant,  for  the 
*'  payment  of  £250  monthly,  to  the  defendant,  in  lieu  of  a 
*'  moiety  of  the  monthly  produce  of  the  stock  in  trade,  until 
"  the  value  of  the  stock  should  be  reduced  to  ^4000. — Tlien 
*'  the  plaintiff  averred,  that  he  had  performed,    and  been 
"  readu  to  perform,  his  covenants,  and  assigned  for  breach 
''  on  tne  part  of  the  defendant,  that  he  had  refused  to  surrcn- 
*'  der  arid  give  up  his  business,  at  the  end  of  the  said  year 
"  and  a  quarter. — ^The  defendant  pleaded,  1 .  That  the  plain- 
'*  tiff  did  not  offer  sufficient  security ;  ^wA,  2.  That  he  did  not 
^  give  sufficient  security  for  the  payment  of  the  £250,  4rc. — 
''  And  the  plaintiff  demurred  generally  to  both  pleas. — On 
"  the  part  of  the  plaintiff,  the  case  was  argued  by  Mr.  Buller, 
**  who  contended,  that  the  covenants  were  mutual  and  inde- 
''  pendant,  and,  therefore,  a  plea  of  the  breach  of  one  of  the 
*'  covenants  to  be  performed  by  tlie  plaintiff  was  no  bar  to  an 
**  action  for  a  breach  by  the  defendant  of  one  of  which  he  had 
^'  bound  himself  to  perform,  but  that  the  defendant  might 
"  have  his  remedy  for  the  breach  by  the  plaintiff,  in  a  sepa- 
^' rate  action.,    On  the  other  side,  Mr.  Grose  insisted,  that 

<<ifae 
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^  the  covenants  were  dependant  in  their  nature,  and,  there-       1781. 
'*  fore,  performance  must  be  alleged :    The  security  to  be       v^v^k^ 
"  given  tor  the  money,  was  manifestly  the  chief  object  of  the        Jokes 
''  transaction,  and  it  would  be  highly  unreasonable  to  construe       against 
"  tlie  agreement,  so  as  to  oblige  the  defendant  to  give  up  a    Barklet^ 
'^  beneficial  business,  and  valuable  stock  in  trade,  and  trust 
*'  to  the  plaintiff's   personal  serurity,  (who  might,  and,  in-* 
*^  deed,  was  admitted  to  be  w  orth  nothing,)  for  the  perform- 
"  ance  of  his  part. — In  delivering  the  judgment  of  the  court, 
"  Lord    Mansfield  expressed  himself  to    the   following 
"  effect :  Tliere  are  three  kinds  of  covenants  :  1 .  Such  as  are 
"  called  mutual  and  iiidependant,  where  either  party  may  re- 
*'  cover  damages  from  the  other,  for  die  injury  he  may  have 
'^  received  by  a  breach  of  the  covenants  in  his  favour,  and 
^  where  it  is  no  excuse  for  the  defendant,  to  allege  a  breach 
*■*  of  the  covenants  on  the  part  of  the  plaintiff.     2.  Tliere  are 
^  covenants  which  are  conditions  and  defiendant,  in  which  the 
*'  performance  of  one  depends  on  the  prior  performance  of      [  ©91  1 
*^  another,  and,  therefore,  till  diis  prior  condition  is  perform- 
^'  ed,  the  other  party  is  not  liable  to  an  action  on  his  cove- 
"  nant[  -Q^].     3.  There  is  also  a  tljird  sort  of  covenants,  which 
*'  are  mutual  conditions  to  be  peifonned  at  the  same  time ; 
*'  and,  in  these,  if  one  party  was  ready,  and  offered,  to  per- 
"  form  his  part,  and  the  other  neglected,  or  refused,  to  per- 
"  form  his,  he  who  was  ready,  and  offered,  has  fulfilled  his 
''  engagement,  and  may  maintain  an  action  for  the  default  of 
'^  the  other ;  though  it  is  not  certain  that  either  is  obliged  to 
*'  do  the  first  act. — His  Lordship  then  proceeded  to  say,  that 

"the 

[<C^]    Viflr  Duke  of  St,  Allan's  v,  nant  goes  to  the  whole  of  the  dOtislae^ 

^hore.  C.  B.  T.  C?9  Geo.  3.  H.  BL  270.  ration  on  both  sides,  it  is  a  conditiori 

279»  i280,  where  a  rule  laid  down  in  precedent,  was  adopted  and  confirm* 

Boone  v.  Eyre,  viz.  that  where  a  cove-  cd  [f  2]. 

I  I  If 


[f  2]    See  Glazehrook  v.  Woodro-w,  was  a  covenant  that  he,  the  plaintifT, 

5  T. /t.  36'6\  (/cc:  Where  this  case  of  would  instruct  the  defendant  in 
Kingston  V.  Prafon,  is  referred  lo  by  bleaching,  a?id  permit  hira  to  bleach 
Grose  dwd  Lc  />A///c,Jusrices,  ajj  a  lead-  in  the  same  manner,  during  the  con- 
ing anthorityon  the  conblructionofco-  tinuance  of  his  (plainlilf's)  pateni.— * 
venants  as  dipriidant  or  indep'  ndant.  Defendant  demurred  to  the  deciara- 
Thc  converse  of  this  |rcp(.siiioii  was  tion,  because  it  did  not  state  that 
also  maintained  in  CamplcU  \\  Jones^  plaintiff  had  so   instructed  him;  but 

6  T.  it.  570,  wliere  the  cov<  nant  sued  the.court  thought  it  not  a  condition 
upon  was  to  pay  ,€500,  nid  the  cove-  precedent* 

nant  which  the  defend. uu  relied  upon 
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^  the  dependance,  or  indepeudancey  of  Govenauts,  was  to  be 
''  collected  from  the  evident  sense  and  meaning  of  the  par^ 
*'  ties  [f  .*^1,  and,  that,  however  transposed  they  might  be  in 
''  the  deed,  their  precedency  must  depend  on  the  order  of 
'^  time  in  which  the  intent  of  the  transaction  requires  their 
'*  performance.  That,  in  the  case  before  the  court,  it  would 
«<  be  the  greatest  injustice  if  the  plaintiff  should  prevail:  The 
'^  essence  of  the  agreement  was,  that  the  defendatit  should  not 
"  trust  to  the  personal  security  of  the  plaintiff,  but,  before  he 
^'  delivered  up  his  stock  and  business,  should  have  good  secu- 
"  rity  for  the  payment  of  the  money.  The  giving  such  secu- 
'^  rity,  therefore,  must  necessarily  be  a  condition  precedent. — 
''  Judgment  was  accordingly  given  for  the  defendant,  because 
*'  the  part  to  be  performed  by  the  plaintiff  was  clearly  a  condi-> 
"  tion  precedent." 

But,  it  is  equally  clear,  that,  in  the  present  case,  tfie  i^p«e- 
ment  falls  within  the  third  class,  as  defined  by  Lord  Man s- 
FIELD,  and,  therefore,  absolute  peiformance  by  the  plaintiff 
was  not  necessary  to  entitle  him  to  his  action,  nor  had  he  oc- 
casion to  aver  any  thing  further  than  that  he  was  ready  to  assign 
the  stock,  and  grant  the  release. 

IVood,   for  the  defendant, — The  plaintiff's  part  of  this 
agreement  was  a  condition  precedent  [t  145].  TTiere  canaot 

be 


[t  145]  Vide  Boone  v.  Eyre,  C.  B. 
T.  \9  Geo.  3.  2  Blackst,  1312,  where 
it  was  held,  that,  if  one  party  cove- 


nants to  do  one  thing,  the  other  doing 
another,  it  is  a  mutual  covenant,  and 
not  a  condition  precedent. 


[f  3]  Ace,  per  Cur.  in  Hotham  v.  E. 
India  Company,  1  T.  R.  638.  It  was 
there  held  that  a  ship  owner  might  re- 
cover in  covenant  against  the  freighters 
for  short  tpnnage,  notwithstanding  a 
covenant  that  no  such  claim  should  be 
allowed,  unless  it  should  be  found 
Upon  a  survey  taken  at  the  end  of  the 
voyage,  by  persons  appointed  between 
the  parties ;  of  which  last  covenant 
no  mention  was  made  in  the  declara- 
tion: The  court,  considorl lis;  it  in  the 
nature  of  a  defeasance,  or  condition 
subsequent,  to  be  shewn  by  the  de- 
fendants  as  matter  of  defence,  if  they 
meant  to  rely  on  it.  Sec  also  Morton 
v.  Lamb,  7  T.  R.  125,  as  to  the  ne- 
cessity of  averring  readiness  at  least 
in  the  declaration,  to  do  the  plaintiif  s 


part,  (where  something  is  to  be  done 
by  both  parties  to  a  contract  at  the 
same  time  J,  in  order  to  entitle  him  to 
recover  against  the  defendant  for  not 
performing  his  part.  But  this  need 
not  amount  to  an  actual  tender  to  do 
an  act,  which  the  party  was  not  bound 
to  peiform,  to  entitle  him  to  claim  per- 
formance from  the  other  party.  Raw- 
son  V.  Johnson,  1  East.  203,  where 
the  action  was  for  non-dclivery  of  malt, 
at  a  certain  price,  on  request ;  and  it 
was  held,  that  an  avjprment  that  the 
plaintift'  made  the  request,  and  was 
ready  and  willing;  to  receive  and  pay 
for  the  malt,  but  that  the  defendant 
refused  to  deliver  it,  was  sufficient, 
without  stating  an  actual  tender  o(  thv 
money. 
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be  a  mom  emphatical  term  to  express  priority  of  perform- 
ance, than  the  word  "  uptm!*    The  general  principle  is  true, 
that  tender  and  refusal  is  auflkient,  but  the  plaintifis  ought 
to  have  done  every  thing  they  had  engaged  to  do,  as  far  as  was 
in  their  power,  without  any  concurrence  of  the  defendant ; 
and,  after  that,  if  they  had  tendered  to  compleat  their  part, 
and  the  defendant  had  refused  his  concurrence,  such  tender 
and  ^refusal  would  have  been  equivalent  to  a  performance. 
These  plaintiffs  had  not  proceeded  so  far.    They  might  have 
executed  a  release,  and  tendered  to  deliver  it  to  the  defend- 
ant ;  for  as  it  was  not  required  by  the  agreement  that  it  should 
be  such  a  release  as  the  defendant  should  approve  of,  they 
might  have  gone  that  far  without  his  concurrence.     But  in- 
stead of  doing  so,  they  only  tendered  a  draft  of  a  release.     It 
I'vas  the  more  necessary  they  should  perform  every  thing  in 
this  case  which  they  had  bound  themselves  to  do,  as  far  as 
they  could  without  any  hindrance  from  the  non-concurrence  of 
the  defendant,  because  there  is  no  express  mutual  promise  on 
tiieir  part  to  execute  the  release,  so  that  the  defendant  could 
not  have  brought  an  action  against  them  for  not  doing  it.     The 
two  following  cases  are  directly  in  point.     Viz.  1.  Austin  v. 
Jervoifse  (q),    where    the  plaintiff   declared,  that    he  had 
bought  a  horse  of  the  defendant  for  twenty-two  shillings  paid 
in  hand,  and  for  <£l  1.  more  to  be  paid  at  the  death,  or  mar- 
riage, of  the  plaintiff,  for  which  Heshould  become  bounds  with 
sufficient  surety,  by  their  writing  obligatory^  and  that  the  de- 
fendant, in  consideration  thereof  promisect  to  deliver  him  the 
horse,  when  he  should  be  required,  and  then  averred,   that 
afterwards,  he  offered  to  become  bound  to  him,  but  yet  defend- 
ant liad  not  delivered  the  horse,  though  he  had  been  required 
so  to  do.     On  non  assumpsit  pleaded,  there  was  a  verdict 
for  tlie  plaintiff,  but  the  judgme^it  was  arrested,  because  he 
had  not  averred  that  he  had  tendered  the  obligation  sealed, 
nor  stated  what  security  he  had  offered :  2.  An  anonymous 
case  in  Rollers  Reports  (r),  where,  in  an  action  on  a  bond 
conditioned  for  the  delivery  of  a  release  on  a  certain  day  to 
the  plaintiff,  the  defendant  pleaded,  that  he  was  ready,  on  the 
day,  to  seal  and  deliver  the  release,  that  it  was  written,  and 
the  wax  fixed  to  the  label,  but  the  plaintiff  refused  to  accept 
of  it.     The  plaintiff  demurred:    And  it  was  laid  down,  by 
Chamserlaine,  Justice,  that  if  a  defendant  is  bound  to  do 
a  thing  which  cannot  be  done  without  the  plaintiff,  and  the 
plaintiff  refuse  to  accept  it,  there  tlie  defendant  is  discharged 

if 
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(q)  T,  13  Jac.  1.  Hob.  69.  77- 


CrJ  B.  R.  M.  20  Jac.  1.  2  Roll.  238, 
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nothing  to  prevent  hun.    la  the  case  of  BUmiford  v.  An^ 

drewSf  the  defendant  had  agreed  to  use  his  endeavours,  and. 

Jokes        notwithstanding  what  had  been  done  by  the  plaintiff,  he  might 

against        have  prevailed  ^'on  the  woman,  before  the  time  elapsed,  to 

Bark  LET.    marry  him.    The  questions  on  tenders  are  very  different  from 

•  I  695  ]     this.    They  have  arisen,  not  upon  what  shall  excuse,  but  on 

what  is,  a  tender.     If  the  party  pleads  a  tender,  he  must 

prove  one.     But  the  decision  would  have  been  very  different 

m  the  cases  of  that  sort,  if  there  been  any  act  of  the  one 

party  stated  on  the  record,  which  had  prevented  the  other 

from  makmg  a  compleat  tender.    The  cases  cited  by  Mr. 

ie  Blanc  are  very  strong  on  the  present  point.     In  Kingston 

V.  Preston  the   principle  is  clearly  laid  down,  that,  where 

something  is  to  be  performed  by  each  party  at  the  same  time, 

he  who  was  ready,  and  offered  to  do  his  part,  may  sue  the 

other  for  not  performing  his.     I  am  sure  there  have  been 

other  cases  since^  of  the  same  sort. 

Judgment  for  the  plamtiff  [3]. 


[d]  At  the  Sittings,  at  Guildhall, 
after  this  term,  the  cause  was  tried 
before  Lord  Mansfield,  on  the  general 
issue,  and  a  verdict  found  for  the  plain- 
tiff, with  £6l\  damages,  but  subject 
to  the  opinion  of  the  court  on  a  mo- 
tion for  a  nonsuit. 

The  material  facts,  as  reported  by 
his  Lordship,  in  M.  22  Geo.  3.  (a), 
vhen  the  rule  for  a  nonsuit  came  to  be 
argued,  were  as  follows :— An  agree- 
ment, as  stated  in  the  first  count,  was 
entered  into,  and  signed  by  the  de- 
fendant; afterwards,  Gardiner*^  cer- 
tificate was  allowed,  and,  a  year  after 
that  allowance,  the  attorney  for  the 
plaintiffs,  by  their  direction,  prepared 
a  draft  of  an  assignment  and  release, 
and,  in  company  with  one  of  the 
plaintiff's,  tendered  it  to  the  defendant 
for  his  perusal,  telling  him  the  plain- 
tiffs were  ready,  and  would  execute  it, 
if  he  approved  of  it.  The  defendant 
returned  the  draft,  saying  it  was  need- 
less for  them  to  give  themselves  any 
trouble,  for  that  La«e,  (who  was  the 
bankrupt's  father-in-law,  and  forwhom 
the  defendant  acted  as  an  attorney,) 
would  never  pay  the  money.    The 


witness  who  proved  the  tender,  said, 
upon  his  cross-t.xamination,  that  Carr, 
who  was  one  of  the  plaintiffs,  was  a 
most  obstinate  creditor,  and  by  much 
the  largest,  that  his  debt  was  ^1200, 
and  he  persuaded  him  to  sign,  by 
telling  him,  that  if  he  did  not,  the 
money  would  never  be  received.  As 
soon  as  he  had  signed,  the  certificate 
was  allowed.  At  the  trial,  the  At» 
tomey 'General  objected,  that  it  ap- 
peared upon  the  evidence,  that  this 
was  an  agreement  to  secure  the  pay- 
ment of  money  due  from  the  bank- 
rupt, in  order  to  induce  a  creditor  to 
sign  his  certificate,  and,  therefore, 
was  void,  under  5  Geo,  2.  c.  30.  §  1 1. 
His  lordship,  at  the  trial,  thought 
this  case  not  within  the  statute,  be- 
cause the  £6\\,  to  be  paid  to  the 
plaintiffs,  was  not  for  the  separate  use 
of  Carr,  but  for  the  benefit  of  all  the 
creditors. 

Dunning,  and  Le  Blanc,  argued  for 
the  plaintiffs,  and  contended,  that  this 
objection  should  have  been  taken  on 
the  demurrer,  because  the  agreement, 
as  proved,  was  stated  on  the  record, 
and,  if  illegal,  the  plaintifiis  bad  not 

shcwi^ 


(a)  On  Thursday^  the  15th  of  November. 
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shewn  a  good  cause  of  action.  But 
they  also  insi^d,  that  it  was  not  with- 
in the  sense  or  intent  of  the  statute. 
The  object  of  that  act,  like  that  of  all 
the  other  bankrupt  laws,  was  to  pro- 
cure an  equal  distribution  of  the  bank- 
rupt's effects  among  all  his  creditors. 
This  general  object  ought  to  be  kept 
in  view  in  construing  thorn  all,  and  the 
agreement  in  this  case  tended  to  se- 
cure an  equal  distribution,  and  there- 
fore promoted  the  policy  of  the  sta- 
tutes. 

The  Attorney-General,  Txe,  and 
Wood,  on  the  other  s^idc,  insisted,  that 
the  objection  did  not  arise  upon  the 
record,  the  circumstances  under  which 
Carr  had  signed  not  being  stated  in 
the  declaration.  As  to  the  objection 
itself,  it  was  clearly  founded  in  the 
words  of  the  statute,  which  were  ge- 
neral enough  to  extend  to  the  case  of 
a  security  for  money  given  to  all  the 
creditors,  and  also  within  the  mischief 
meant  to  be  provided  against ;  for  the 
design  of  the  act  was  to  prevent  cre- 
ditors from  taking  advantage 
[  696  ]  of  the  bankrupt's  situation, 
or  practising  on  the  compas- 
sion of  his  relations,  in  order  to  extort 
money  as  a  price  for  doing  what,  it  is 
true,  they  are  not  compellable  to  do 
by  positive  law,  but  what  there  is  a 
moral  duty  upon  them  to  do  volunta- 
rily, if  the  bankrupt  has  fairly  deli- 
vered up  his  whole  property  for  their 
behoof.  For  this  they  cited  a  case  of 
Smith  v.  Bromley,  decided  by  Lord 
Mansfield,  at  Guildhall,  at  the  Sittings 
after  E.  1760  (a). 

The  court  took  time  to  consider, 
and  on  Saturday,  the  24th  of  Novem- 
ber, Lord  Mansjield  dcVwvTed  their  opi- 
nion in  favour  of  the  defendant. 

His  Lordship  said,  he  well  remem- 
bered the  case  of  Smith  v.  Bromley, 
and  that  BuUer,  Justice,  had  a  vc«*y 
good  note  of  it,  which  he  desired  he 
would  read,  and  which  he  accordingly 
didf  to  the  following  effect  :— 


Smith  v.  Bromley.        1 7  8 1  • 


*  Action  for  money  had  Jones 
and  received  to  the  against 
plaintiff's  use;  upon  b^rklet. 
this  case :  The  plain- 
tiff's brother  having 
committed  an  act  of  bankruptcy, 
the  defendant,  being  his  chief  ere-' 
ditor,  took  out  a  commission  against 
him,  but,  afterwards,  finding  no  di- 
vidend likely  to  be  made,  refused  to 
sign  his  certificate.  But  on  frequent 
application,  and  earnest  entreaties/ 
made  by  the  bankrupt  to  one  Oliver, 
a  tradesman  in  town,  who  was  an 
intimate  friend  of  the  defendant,  who 
lived  in  Cheshire,  he  got  Oliver  to 
write  to  the  defendant  several  times, 
and  he  at  last  prevailed  on  the  de- 
fendant to  send  him,  (Oliytr,)  a 
letter  of  attorney,  empowering  him 
to  sign  the  certificate,  which  Oliver 
would  not  do,  unless  the  bankrupt, 
or  somebody  for  him,  would  advance 
£\0,  and  give  a  note  for  ;620  more, 
and  which,  on  Oliver*s  signing  the 
certificate  for  the  defendant,  the 
plaintiff;  (who  was  the  bankrupt's 
sister,)  paid,  and  gave  to  OUver  ac- 
cordingly, who  thereupon  gave  her 
a  receipt  for  the  money,  promising 
to  ret\U"n  it,  if  the  certificate  was 
not  allowed  by  the  Chancellor.  The 
certificate  was  alftwed.  The  plain- 
tiff afterwards  brought  her  action 
against  Oliver  to  recover  back  the 
£40  from  him,  but,  that  action 
coming  on  to  be  tried  before  Lord 
Mansjield,  at  Guildhall,  at  the  Sit- 
tings after  last  Trinity  Term,  and  it 
then  appearing  that  Oliver  had  ac- 
tually paid  over,  or  accounted  for, 
the  £40  to  Bromley,  and  his  Lord- 
ship being  clearly  of  opinion,  that 
this  action  would  not  lie  against  the 
plaintiff's  own  agent,  who  had  ac- 
tually applied  the  money  to  the  pur- 
pose  for  which  it  was  paid  to  him,  the 

'  plaintiff 


{a)  Mentioned  Law  of  Nisi  Prius,  p.  152,  £d.  1775. 
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^  plaintiff  was  nonsuit- 

*  ed  in  that  action;  and 
^  uow  she  brought  this 

*  action   against  Brom- 

*  /ey     hiraself;     which 

*  coming  on  to  bo  tried, 
it  was  proved,  that  the  money  was 
received  by  Oliver,  and  paid  over  to 
the  defendant. 

^  It  was  contended  for  the  plaintiff, 
that  this  money  was  paid,  either 
without  consideration,  or  upon  one 
that  was  illegal,  and,  in  either  case, 
wf^  recoverable  back  by  this  action. 

*  For  the  defendant,  it  was  argued, 
that  there  was  certainly  a  considera- 
tion for  the  payment  of  the  money, 
to  trtV,  the  signing  of  the  bankrupt's 
certificate ;  That,  if  this  considera- 
tion was  illegal,  the  plaintiff  was 
particeps  criminis,  had  paid  it  volun- 
tarily and  knowingly,  and  without 
any  deceit,  and  so  was  within  the 

*  case  of  Tomkins  v.  Bernet,  (H,  5 
*.  Will.  3.  at   N.  Pr.    before  JW'%, 

*  Chief  Justice,  1  SalL  22.) ;  but  that 
f  there  was  nothing  illegal  in  it ;  for 

*  it  was  the  money  of  a  third  person, 

*  fti^d  80  no  diminution  of  the  bank- 

*  rupt*s  effects,  or  fraud  upon  his  cre- 
ditors ;  in  which  case  only,  whereby 
the  distribution  becomes  unequal,  is 
there  any  iniquity  in  receiving  » 
consideration  for  signing  the  certifi- 
cate ;  That,  if  the  legislature  had 
intended  that  money  paid  upon  such 
consideration  should  be  considered  as 


illegally  paid,  they  would  have  made 
it  part  of  the  clause   in  5  Geo,  2. 
c.  30,  which  makes  void  bonds,  bills, 
and  other  securities  given   for  this 
purpose  {b)y  in  the  same  manner  as, 
in  the  statute   against  gaming  (c), 
there  is  an  express  provision  for  the 
recoverihij;   back  of  money  lost  at 
play  (d)  [<J3^]  ;   That  courts  of  jus- 
tice   had     always    construed    that 
clause  of  5  Geo,  2.  c.  30,    in  a  strict 
manner,  as  appeared  by  the  case  of 
Lcnia  V.  Chane^  Cane.  E.    1720,   1 
P.  Will.  6' '20,  and  which  case,   as  to 
the  merits,    seemed   to   be  less  fa* 
vourable  for  the  creditor, 
than     the    present  ;     for,    [  6^17  ] 
there,    the  bankrupt  him- 
self, not  the  third  person,  gave  a 
bond  for  the  whole  debt,  in  const* 
deration  of  a  creditor's  withdrawing 
a  petition  he  had  preferred  to   the 
sreat  seal  against  the  allowance  of 
the  bankrupt's  certificate;  That,  in 
the  present  case,  if   there  was  any 
guilt,  the  plaintiff  was  moi*e  guilty 
than  the  defendant,  for  he  had  rcceiv- 
,  ed  very  little  towards  his  debt,  which 
(  wasX*1150.     That,   if  the  plaintiff 
,  had  become  security  for  her  brother 
^  the    bankrupt,     before  the   act    of 
bankruptcy,     the   defendant    might 
have   received   the    money  of   her, 
without  any  imputation ;  and  that, 
if  a  third   person  afterwards  volun- 
tarily paid   what  she  might  before 
have  become  bound  for,  without  any 

'  hurt 


ib)  %  11. 

(c)  9  Ann,  c.  14, 

{d)  §  2. 

[<&•]  By  that  statute  the  loser  may 
recover  the  money  lo.st,  within  three 
months  after  the  loss.  If  he  does  not 
sue  for  and  recover  it  within  that 
lime,  any  person  may  recover  the  sum 
lost)  and  treble  the  value.  But  it  has 
been  held,  that  the  limitation  of  three 
months  is  confined  to  the  case  of  nio- 
ney  actually  paid  at  the  time,  but  that 
if  a  bond  oi:  other  security  is  given, 
and  the  money,  or  part  of  it  after- 
wards paid,    a   court  of  equity  will 


compel  the  repayment  of  that  money 
to  the  lo>er  after  the  expiration  of  the 
three  months.  Ra'wdeu  v.  Shad-aell^ 
Cufic.  1735.  AmbL  2()y.  The  reason 
there  Mated  to  have  been  given  by 
Lord  Jlardu'icke  is,  that  the  security 
being  void  by  ^  Ann.  c,  14.  the  pay- 
ment under  such  security  cannot  be 
sup|)Ovteil.  But,  Qu.  because  by  that 
statute  the  cantract  also  is  not  made 
\oid.  Iideinj'ray7^^'  By  16' Car.  2. 
c.  7.  §  3.  if  the  Icxs  at  one  sitting  is 
more  than  ;€lOO,  ihe  contract  itstlf  is 
made  void,  and  in  liawdcn  v.  Shad-' 
"dcll,  tlie  bond  was  for  £500, 
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hurt  to  the  bankrupt's  other  cre- 
ditors, there  was  no  iniquity  in  the 
creditor's  taking  the  money,  so  as  it 
did  not  amount  to  bis  whole  debt. 
'  But  Lord  Man&iield  was  of  a  dif- 
ferent opinion,  lie  said,  it  was  in- 
iquitous and  illegal  in  the  defendant 
to  take^  and,  therefore,  it  was  so  to 
detain,  this  £W.  If  a  man  makes 
use  of  what  is  in  his  own  power  to 
extort  money  from  one  in  distress,  it 
is  certainly  illegal  and  oppressive, 
and,  whether  it  was  the  bankrupt  or 
his  sister  that  paid  the  money,  it  is 
the  same  thing.  The  taking  money 
for  signing  certificates  is  either  an 
oppression  on  the  bankrupt  or  his 
family,  or  a  fraud  on  his  other  cre- 
ditors. It  was  a  thing  wrong  in  it- 
self, before  any  provision  was  made 
against   it  by  statute;    lor,  if  the 
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Jones 

against 

Barklet. 


bankrupt  has  conform- 
ed to  ail  the  law  re- 
quires of  him,  and  has 
fairly  given  up  his  all, 
the  creditor  ought,  in 
justice,  to  sij'n  his  cer- 
tificate;  but,  on  the  other  hand,  if 
the  bankrupt  has  been  guilty  of  anj 
fraud,  or  concealment,  the  creditor 
ought  not  to  sign,  for  any  considera- 
tion  whatever^  If  any  near  relation  ii 
induced  to  pay  the  money  for  the 
bankrupt  [f  5J,  it  is  taking  an  uni- 
fair  advantage,  and  torturing  the 
compassion  of  his  family  :  if  it  if 
the  money  of  the  bankrupt  himself 
it  is  giving  one  creditor  his  debt  t» 
the  exclusion  of  the  others,  anA  % 
fraud  upon  them.  As  to  the 
cited  from  Peere  fVilliams  [f  b'J,/] 
only  affected   the  person  who  p^ 

*  titioniecL 


[f  5]  In  Howson  v.  Hancock ,  8 
T.  R,  575,  Lord  Keni/on  says,  the 
ground  on  which  the  action  was  main- 
tained in  the  present  case  was,  "  that 
the  money  had  been  paid  under  a 
species  of  duress  and  oppression;  and 
the  parties  were  not  in  pari  delicto*' 

In  Leicester  v.  Rose,  4  Eaiit.  372, 
Lord  FAlcnbormigh  seems  to  consider 
it  doubtful  whether  this  reason  is  the 
proper  ground  for  the  decision ;  and 
that  the  real  principle  must  be,  the 
fraud  upon  other  creditors. 

[f  6]  In  Cockshott  v.  Benvet,  2  T,  R. 
763,  Bi/llcry  J.  refers  to  this  of  Sjfiith 
V.  Brofiilrj/,  as  shaking  the  authority 
of  Lewis  V.  C/iasCy  and  establishing  the 
point  there  decided  ;  viz.  that  a  se- 
curity for  the  residue  of  a  debt,  given 
by  an  insolvent  debtor  to  one.  cre- 
ditor, for  the  purpose  of  inducing  him 
to  join  the  rest  in  accepting  a  com- 
position, was  a  fraudulent  security, 
and  could  neither  itself  be  the  ground 
of  an  action,  nor  a  valid  consideration 
for  a  subsequent  promise  to  pay  the 
residue  of  the  debt.  So  also  a  pro- 
tnise  to  give  an  additional  security 
for  the  same  debt,  if  made  with  the  in- 


solvent debtor  as  a  condition  of 
cuting  an  agreement  to  accept  debts 
by  instalments,  and  in  fraud  of  the 
other  creditors,  who  are  thereby  in- 
duced to  join  in  executing  such  agree- 
ment, is  a  void  promise.  Leiccsttr  v. 
Rose^  supra  cit.  and  in  which  a  case 
of  Feise  v.  Randal L  6'  T.R,  146,  which 
seems  contrh^  was  over-ruled. 

In  Jackson  v.  Jjomas,  4  1\R,  l65, 
the  same  two  grounds  of  oppression 
upon  the  insolvent,  and  fraud  on  the 
other  cirditois,  were  relied  on  by  the 
court,  to  invalidate  a  private  agree* 
ment  by  one  creditor  for  paytnent  of 
his  whole  debt,  and  further  security 
for  its  (lischarizc,  in  consideration  of 
which,  he  consented  to  sign  a  trust- 
deed  ;  although  in  that  case  many  of 
the  creditors  had  si  fined  the  deed  be- 
fore  the  creditor  in  question.  So,  in 
Kerot  v.  JFffltacCf  3  T.  il.  17»  a  pro- 
mise by  a  friend  of  a  bankrupt  to  pay 
certain  monies  received  by  the  latter 
and  unaccounted  for,  in  consideration 
that  the  assignees  and  commissioners 
would  forbear  to  examine  him  further 
concerning  the  same,  was  held  to  be 
void. 
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'  titioned.  There  might 
^  have  been  sufficient  of 
'  the  creditors  in  num- 
*  bcr  and  value  to  sign 
'  without  him,  and  he 
'  had  a  right  to  compro- 
mise it  upon  what  terms  he  pleased. 
The  petitioning,  or  not,  was  entirely 
in  his  own  power,  and  not  like  the 
present  case.  It  is  argued,  that,  as 
the  plaintiff  founds  her  claim  on  an 
illegal  act,  she  shall  not  have  relief 
in  a  court  of  justice.  But  she  did  not 
apply  to  the  defendant  or  his  agent 
to  sign  the  certificate  on  an  improper 
or  illegal  consideration :  but,  as  the 
defendant  insisted  upon  it,  she,  in 
compassion  to  her  brother,  paid  what 
be  required.  If  theiECt  is  in  itself 
immoral,  or  a  violatibii  of  the  gene- 
ral laws  of  public  policy,  there,  the 
party  paying  shall  notliave  this  ac- 
tion ;  for  where  both  parties  are 
equally  crirainalAgainstsuch  general 
laws,  the  rule  is,  potior  est  conditio 
defendenti8[T  ?]•  But  there  are  other 


laws,  which  are  calculated  for  the 
protection  of  the  subject  against  op' 
pression,  extortion,  deceit,  4'C.  If 
such  laws  are  violated,  and  the  de- 
fendant takes  advantage  of  the  plain* 
tiff's  condition  or  situation,  there 
the  plaintiff  shall  recover,  and  it  is 
astonishtng  that  the  Reports  do  not 
distinguish  between  the  violation  of 
the  one  sort  and  the  other.  As  to 
the  case  of  Tomkins  v.  Bemet,  it  has 
been  often  mentioned,  and  I  have 
often  had  occasion  to  look  into  it; 
but  it  is  so  loosely  reported,  and 
stuffed  with  such  strange  arguments, 
that  it  is  difficult  to  make  any  thing 
of  it.  One  book  says  it  was  dcter^ 
mined  by  Lord  Holt;  another,  by 
Lord  Treby,  Certain  it  is,  it  was 
only  a  Nisi  Prim  case.  I  think  the 
judgment  may  have  been  right,  but 
the  reporter,  (Salkeld,)  not  properly 
acquainted  with  the  facts,  has  re- 
course to  false  reasons  in  support  of 
it.  The  case  must  have  been,  as  I 
take  it,  an  action  to  recover  back 

*  what 


^m 


[f  7]  This  distinction  was  quoted 
and  enforced  by  the  court,  in  Wil- 
Kams  V.  Hedky,  8  East,  378 ;  and  in 
conformity  to  the  principle  derived 
from  it,  it  was  there  dvcided,  that 
money  paid  by  a  defendant  to  an  in- 
former to  compound  a  penal  action, 
might  be  recovered  in  an  action  for 
money  had  and  received  against  the 
informer;  the  prohibitions  of  18  Eliz, 
c.  5.  8,  4,  being  confined  to  the  in- 
former cr  plaintiff  in  the  action  com- 
pounded, and  designed  for  tlie  pro- 
tection and  benefit  of  the  party 
informed  against.  So  in  Jaqucs  v. 
JfTtVAy,  1  H.  Bl.  65,  the  court  held, 
that  money  paid  to  a  lottery  office 
keeper  for  insuring  tickets,  contrary 
to  Stat.  19  Geo.  3.  c.  21,  might  be 
recovered. 

The  inference  to  be  drawn  from  the 
various  decisions  that  have  taken  place 
on  this  subject,  stated  here  and 
in  the  notes  to  Lowry  v.  Bourdiev,  SU" 
pra,  468,  appear  to  be,  that,  the  ge- 


neral principle  remaining,  that  in  pair 
delicto  potior  est  conditio  possidentis^ 
the  two  following  exceptions  to  its  ap- 
plication are  also  established. 

1.  That  where  the  illegality  exists 
in  the  contract  itself,  and  that  con- 
tract is  not  executed,  there  is  a  locus 
panitentiw,  the  delictum  isincomplete, 
and  the  contract  may  be  rescinded  by 
either  party. 

2.  That  where  the  law  that  creates 
the  illegality  in  the  transaction  was 
designed  for  the  coercion  of  one  party, 
and  the  protection  of  the  other,  or 
where  the  one  party  is  the  principal 
offender,  and  the  other  only  criminal 
from  a  constrained  acquiescence  in 
such  illegal  conduct,  in  these  cases 
there  is  no  parity  of  delictum  at  all 
between  the  parties,  and  the  party  so 
protected  by  the  law,  or  so  acting 
under  compulsion,  may  at  any  time 
resort  to  the  law  for  his  remedy, 
though  the  illegal  transaction  be  coin- 
plctcd. 
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what  had  been  paid,  in  part  of  prin- 
cipal and  legal  interest,  upon  an 
usurious  contract;  and,  therefore, 
the  action  would  not  lie,  for  so  far 
as  principal  and  legal  interest  went, 
the  debtor  was  obliged,  in  natural 
justice,  to  pay,  therefore  he  could 
not  recover  it  back.  But  for  all 
above  legal  interest,  equity  will 
assist  the  debtor  to  retain,  if  not  paid, 
or  an  action  will  lie  to  recover  back 
the  surplus,  if  the  whole  has  been 
paid.  The  reporter,  not  seeing  this 
distinction,  has  given  the  absurd  rea> 
son,  that  volenti  non  Jit  injuria  ;  and, 
therefore,  the  man,  who,  from  mere 

*  necessity,  pays  more  than 
[  698  ]  *  the  other  can   in  justice 

^  demand,  and  who  is  called, 

*  in   some   books,    the  slave  of    the 

*  lender,  shall   be  said  to  pay  it  wil- 

*  linf^ly,  and  have  no  right  to  recover 

*  it  back,  and  the  lender  shall  retain  ; 

*  though  it  is  in  order  to  prevent  this 

*  oppression  and   advantage  taken  of 

*  the  necessity  of  others,  that  the  law 

*  has  made  it  penal  for  him  to  take  ! 
*•  This  kind  of  reasoning  is  equally  ap- 

*  plicable  to  the  case  of  a  bailiff  who 
'  takes  garnish  money  from  his  pri- 

*  soner.     It  is  wrong  for  the  bailiti'  to 

*  take  it,  and  it  is  therefore  wrong  for 

*  the  other  to  tempt  him,  and  volenti^ 

*  dfC.  and  therefore  he  shall  not  re- 

*  cover  it  back  ;  but  this  has  been  de- 

*  termincd   otherwise.      The   case  of 

*  money  given  to  a  solicitor  to  bribe  a 

*  custom-house  officer,  cited  in  that  of 
'  Tomkins  v.  Bernct^  is  against  his  own 

*  agent,    and,    therefore,    he    cannot 
'  recover.     But  the  present  is  the  case 

*  of  a  transgression  of  a  law  made   to 

*  prevent   oppression,    either  on   the 
'  bankrupt;   or   his   family,  and   the 


plain tifif  is  in  the  case  1781* 

of  a  person  oppressed,  s^pv>^/ 

from  whom  money  has  Jone« 

been  es^torted,  and  ad-  j^^. 

vantage  taken  of  her     Barklet. 
situation  and  concern 
for  her  brother.  This  does  not  depend 
on  general  reasoning  only,  but  there 
are  analogous  cases ;  asthatof  ^^f/cjf 
v.  Reynolds,  (B.  R,  M.  5  Geo.  2. 
2  Str.  915).     There,  the  plaintiff 
having  pawned  some  goods  with  the 
defendant  for  j£20,  hv  refused  to  de- 
liver  them  up,  ui\less  the  plaintiff 
would  pay  him  ^'10.     The  plaintiff 
had  tendered  ^4  which  was  more 
than  the  legal  interest  amounted  to; 
but,  finding  that  he  could  not  other- 
wise get  his  goods  back,  he  at  last 
paid  the  whole  demand,  and  broaght 
an  action   for  the  surplus   beyond 
legal  interest,  as  money  had  and  re-^ 
ceivcd  to  his  use,  and  recovered  [<l^3- 
It   is  absurd  to  say,  that  any  one 
transgresses  a  law  made  for  his  owa 
advantage,  willingly.     Put  the  case, 
that  a  man  pawns  another's  goods  ; 
the  right  owner  might  be  obliged  to 
pay  more  than  the  value,  and  would 
have  no  relief,  if  this  action  will  not 
lie»    As  to  the  case  of  usury,  it  was 
decided   both  by  Lord  Talbot^  and 
Lord  Hardxcicke,  in  the  case  of  Bo- 
sanquet  v.  Dashxvood  (a),  on  a  bill 
brought  to  compel  the  defendant  to 
refund  what  he  had  received  above 
principal  and  legal  interest,  that  the 
surplus  should  be  repaid.     Upon  the 
whole,  1  am  persuaded  it  is  necessary, 
for  the  better  support  and  mainte- 
nance of  the  law,  to  allow  this  ac- 
tion ;   for  no  man  will  venture  to 
take,  if  he  knows  he  is  liable  torr- 
fund.     Where  there  is  no  temptation 

'to 


[C^]  If  a  party  pawn  goods  on  an 
usurious  loan,  he  cannot  recover  back 
the  goods  on  trover,  unless  he  has  first 
tendered  the  money  really  advanced, 
and,  I  presume,  legal  interest.     Fitz* 


roy  V.  Gwillim,  B.  JR.  E.  26  Geo.  S. 
1  Term  Rep.  153. 
CaJ  Cane.  M.  8  Geo.  2.  Ca.  Temp, 

Talb.  38. 
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to  the  contrary,    men     because  he  was  u  fair  creditor.  I  dobb^ 


Jones 

against 
Barkley. 


uill  always  act  right. 
*  Thf  jury,  under  his 
Lold^hIp's  dirrction, 
found  a  verdict  fur  the 
plaintiff,  with  £^0  da- 

*  mages  r^ J/ 

AitCT  BuUerj  Justice,  had  read  the 
note  of  the  above  case.  Lord  Man.^cid 
cxptessed  himself  to  the  loi  lowing 
ttkct. 

Lord  Mansfield,'-^!  adhere,  and  all 
the  rest  of  the  court  agree,  to  all  the 
doctrine  there  laid  down.  Thon<;h 
the  case  in  Pee  re  If'lUianfs  should  be 
rigbty  it  is  different  from  this,  and  is 
not  within  the  letter  of  the  statute,  be- 
cause it  did  not  relate  to  the  signing  of 
the  certificate,  but  to  the  withdrawing 

•  petition  against  allowing  it,  and  there 
Mid  been  a  recovery  upon  the  bond  at 
law ;  and  the  report  says,  relief  was 
Tftfvsedy  because,  where  both  have 
Ci|uityy  he  who  has  the  law  must  piT- 
yualf  and  that  tbe  defendant  had  equity. 


the  reasoning,  because  a  fair  creditor 
has  no  right  to  take  an  undue  and  ihe- 
gal  advantage ;  but,  certainly,  so  far 
was  true,  tJ^at,  if  the  bond  was  >oid 
inequity,  it  uas  void  inlaw.  Wbal 
struck  nic,  in  this  case,  at  Gvildhally 
was,  that  the  agreement  was  with  the 
assignees  acting  for  all  the  creditors, 
and  the  benefit  to  go  to  all  the  credi- 
tors. 1  thou;»ht,  between  a  friend  of 
the  bankrupt  and  all  the  creditors,  any 
agreement  niiglit  be  made;  they  might 
agree  l<>  siipirbede  the  commission; 
they  nii'iht  agree  to  compound.  But, 
upon  fuller  consideration,  I  am  satis- 
iied;  and  we  arc  all  of  opinion,  that 
this  case  is  within  the  letterof  5  Geo,  2. 
c.  30.  and  within  the  reason  of  it* 
Great  corruption  and  oppression  might 
arise  from  a  combination  of  all  the 
creditors,  to  exact  conditions  for  sign- 
ing the  certificate. 

The  rii'e  was  made  absolute,  for  a 
nonsuit  to  be  entered  [t  146], 


(h)  In  a  case  of  Clarke  v.  SUee,  M, 
15  Geo.  3.  [t  147]  Lord  Mansfield^  in 
delivering  the  opinion  of  the  court, 
laid  down,  and  enforced,  the  same 
doctrine  as  in   this  case  of  Smith  v. 


Bromlf^.     Vide  also,  mpra,  p.  472. 

[t  14(»]  Vide  Jacques  v.  GoligAtlpy 
C.  B.  K.  \6  G(o.  3.  2  Bhckst.  lO/'s, 
Brouning  v. Morris,  B,  ft.  £.  1 8  Geo. 3. 

Coup,  71)0. 


[+  147]  Since  reported,  Coiip,  197. 
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Friday, 
fi2d  June. 

iTpenontriot- 
Attly  atieiDbled, 
in  MTt  demolhh 
«M  poll  down  a 
dwelling- house, 
■■d»  at  the  same 
tmr,  destroy 
Boods  and  turni- 
tareinthehouiic, 
■Khouigh  such 
goods  and  furni- 
tvre  were  not  de- 
stroyed by  meafts 
of  the  pulling 
down  of  the 
Itouse,  Ike  Huri' 
d!rtt/is  liable*  un- 
der 1  Geo.  1. 
c.  5.  to  yield  da- 
mages for  the 
destruction  of 
the  tamiture  as 
wdll  as  of  the 
home. 


Hyde  against  Cogan  and  Others. 

T3Y  the  statute  of  1  Geo.  1.  st,  2,  c.  5.  commonly  called 
•*-^  the  riot  act,  it  is  made  felony  without  benefit  of  clergy, 
^  for  any  persons  unlawfully,  riotously,  and  tumultuously, 
assembled  together,  to  the  disturbance  of  the  public  peace, 
unlawfully,  and  with  force,  to  demolish  or  pull  down,  or 
begin  to  demolish  or  pull  down,  any  church  or  chapel,  or 
any  building  for  religious  worship,  certified  and  registered 
according  to  the  statute  of  1  IV.  ii  M,  sess.  I.e.  18.  or  any 
dtce/Jiiig'house,  barn,  stable,  or  other  out-house  (a),^' 

And,  by  another  section  of  the  same  statute  C&^,  it  is 
en;i'  led,  that,  "  if  any  such  church  or  chapel,  or  any  such 
huii  iing,  ifc.  or  any  such  dwelling-house^  barn,  stable,  or 

out-house^ 


r«)§4- 
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out-house,  shall  be  demolished,  or  pulled  down,   wholly,       1781. 
or  in  part,  by   any  persons  so  unlawfully,    riotously,    and       >«^^v^/ 
tuniultuously,    assembled,    tlie  inhabitants  of  the  hundred         Utde 
in  which  such  damage  shall  be  donCy  shall  be  liable  io  yield      against 
damages  to  the  person  or  persons  injured  and  damnified  by      Co&av« 
audi  demolishing  or  pulling  down,  wholly  or  m  part,  and 
such  damages  shall  and  may  be  recovered,  by  action  to  be 
brought  in  any  of  his  Majesty's  courts  of  record  at  H^esl^ 
mhistei',  by  the  person  or  persons  damnified  thereby,  against         • 
any  two  or  more  of  the  inhabitants  of  such  hundred ;  such 
action  for  damages  to  any  church  or  chapel,  to  be  brought 
in  the  name  of  the  rector,  vicar,  or  curate,  of  such  church 
or  chapel,  that  shall  be  so  damnified,  in  trust  for  applving 
the  damages    to   be    recovered,    in  rebuilding  or  repairing 
such   church  or   chapel."      (Hie   damages  recovered  to  be 
levied  on   the  inhabitants  of  the  hundred,    in  the  manner 
prescribed   by  the  statute  of  C7   Eliz,  c.  13,  in  tlie  case  of 
actions  aorains^t  the  hundrd,  by  persons  robbed.) 

In  consequence  of  the  riots  in  J  tine  y  1780  (c)^  various 
actions  were  brought  on  this  statute,  and  in  several  of  thena, 
a  question  arose,  how  far  the  indemnity  was  meant  to  ex- 
tend ;  whether  it  was  confined  to  tlie  loss  sustained  in  the 
building  merely,  and  the  necessary  and  direct  consequences 
of  its  demolition,  or  whether  it  was  intended  to  reach,  also,  [  709  ] 
such  damages  as  arose  from  the  destruction  of  furniture,  and 
other  property,  by  the  rioters,  at  the  time  when  they  were 
employed  in  dent<ilishing  the  building  itself.  In  three  of 
those  cases,  special  verdicts  were  found,  with  the  view  of 
bringing  the  question  to  a  solemn  determination.  One  of 
them  was  an  aciion  in  the  Common  Pleas,  by  fVilmot,  one  of 
the  Justices  of  tlie  peace  for  Middlesex,  The  two  others, 
viz.  Maherly  v.  Sergeauntj  and  this  which  I  am  about  to 
report,  were  in  the  Ki/f!j^\s  Bench.  IJyde  was  also  a  Justice 
of  the  peace,  and  had  been  one  of  the  most  active  magistrates 
during  the  riots.  The  di^fir.dants,  in  all  the  three  actions, 
were  inhabitants  of  the  Hundred  of  Ossulston,  in  which  the 
city  of  If  efi!mi/ister  is  situ;it(H. 

In  this  case  of  iJ'/rle  v.  Coi^an,  the  declaration  contained 

four  counts.     The  JivM  ciiaiiied,  "  Thtit,  atter  the  last  day 

of  Juluy   I7l.>,  (the  dyy   lioni  whlcii  the  act  took  efi'ect,) 

and   within   twelve   moalhss    before    the  exhibiting    of    the 

plaintiff's  bill  {I],  divers  persons,  to  the  number  of  twelve 

and 

(c)  Supra,  p.  435.  mitted."    This  provision  seems  only 

[l]  By  §  8.  uf  the  riot  act,  "  no  to  extend  to  criminal  prosecutions  (or 

person  shall  be  prosecuted  by  virtue  of  the  felony,  yet  the  above  part  of  the 

this    act,  /"or  ani/  offence  or  offences  form  of  the  declaration  is   framed  on 

committed  contrary  to  the  same,  unless  an  idea  that  the   action  nga\nst  the 

such  prosecution  be  commenced  tt'iVAin  hundred   must  be  brougl>t  within  a 

twelve  months  after  the  offence  com-*  year.     Qu, 
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end  more  [2],  being,  then  and  there,  unlawfully,  notovaijp 
and  tumultuously,  assembled,  demolished  and  pulled  down 
part,  to  wity  the  walls,  doors,  floors,  tyling,  roof,  timber, 
ceilings,  partitions,  windows,  window  frames,  window 
shutters,  hearths,  chimneys,  and  chimney  pieces,  of  a  dwel? 
ling-house  of  the  plaintiff,  situate  and  being,  ^c.  and  in  the 
said  hundred  of  OssuUton,  of  great  vahie,  to  wit,  of  the 
value,  At.  in  contempt  of  his  present  Majesty,  and  to  the 
great  damage  of  the  glaintiff,  and  against  the  form  of  the 
statute,  &;c.  whereby,  and  by  force  of  the  said  statute,  an 
action  had  accrued  to  the  plaintiff,  being  the  person  injured 
and  damnified  thereby,  te  recover  against  the  defendants, 
then  and  still  being  inhabitants  of  the  said  hundred,  his 
damages,  by  him  sustained  by  the  demolishing  and  puUii^ 
down  Am  said  dwelling-house^  as  aforesaid** 

The  second  count  was  for  demolishing  and  pulling  down 
part,  to  wity  S^c,  of  a  dwelling-house,  "  together  with  divers 
goods,  chattels,  and  furniture,  to  wity  i^c.  (enumerating 
various  sorts  of  furniture,  bedding,  plate,  cloaths,  licjuor,  6^c.) 
then  and  there  being  in  the  said  last-mentioned  dwelluig-house 
of  the  plaintiff,  and  wherewith  the  said  last-mentioned  dwel- 
ling-house was,  then  and  there  furnished,  in  contempt,  i^c. 
whereby,  &;c.  an  action  hath  accrued,  ^c.  to  recover,  4rc.  his 
damages  by  him  sustained,  by  demolishing  and  pulling  down 
the  said  part  of  his  said  dwelling-house''  The  third  was,  in 
other  respects,  the  same  with  the  first,  but  concluded  as  the 
second.  lHhQ  fourth  was  like  the  second,  except  that  it  con- 
cluded thus,  ^'  to  recover,  ^c.  his  damages  by  him  sustained 
by  demolishing  the  said  part  of  hb  said  last-mentioned 
dwelling-hoase,  and  the  said  goods  and  chattels  of  the  said 
WilUamy  then  and  there  being  in  the  same  last-mentioned 
dwelling-house." 
The  cause  was  tried  before  Ash  hurst,  Justice,  and  the 
special  verdict  found  :  That  divers  persons,  to  the  number 
of  twelve  and  more,  ^c.  did  in  part  demolish  and  pull  down 
the  dwelling-Iiouses  of  the  plaintiff,  in  the  second  and  fourth 
counts  mentioned,  and  tliat  the  said  persons,  being  so  riot- 
ously and  unlawfully  assembled  as  aforesaid,  did  also,  "  at 
the  same  time"  dtniolish  the  goods,  chattels,  and  furniture 
of  the  plaintiff  in  those  counts  respectively  mentioned,  then 
being  in  the  said  dxcelling'houses  of  the  plaintiff  in  those 
counts  respectively  mentioned;  and,  further,  that  the  said 
goods,  cliattelsy  and  furniture  were  not,  nor  was  any  part 

thereof 


u 
it 


<l 


i( 


[2]  It  is  not  perfectly  clear,  from 
t!ic  penning  of  ilie  act,  whether  it  is 
necessary  that  there  should  have  b*'cii 
tivtlve  or  more  rwUrs^  in  order  to  eii- 
Ptlc  the  party  injured  to  this  action. 


According  to  the  most  obvious  con- 
btruclion,  that  number  is  not  neces- 
sary to  constitute  the  felony  created 
by  §  4, 
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thereof  destroyed  by  means  of  the  pulling  down  and  destroying 
of  the  said  dwelling-houses,  or  either  of  them.  Then  there 
was  a  general  assessment  oi  the  damages,  ^^  by  reason  of  the 
**  pulling  down  and  destroying  in  part  of  the  said  dwelling- 
*'  houses  in  the  second  and  fourth  counts,"  at  <£lOf)() ;  a  spe- 
cial  assessment  for  damages  in  respect  of  the  chattels,  the 
goodsy  find  furniture  in  the  same  counts,  at  <£883  3s.;  and 
a  general  acquittal  on  the^'rs^  and  third  counts. 

The  words  "  at  the  same  time/*  in  the  verdict,  had  been 
substituted,  by  consent,  before  the  argument,  on  the  motion 
of  Baldwin,  in  the  room  of  "  then  and  there*' 

The  finding  in  the  case  of  Maberiy  v.  Sergeaunt,  was, 
mutatis  mutandis,  the  same  as  here,  except  that,  instead  of 
saying  the  goods  were  not  destroyed  by  "  means  of,  4rc."  it 
was  said  they  were  not  destroyed  in  consequence  of  pulling 
down  the  house. 

Baldwin,  for  the  plaintiff,  insisted  on  the  autliority  of  the 
case  of  Radcliffe  v.  Eden,  decided  by  this  court  in  Michael- 
mas Term,  1776  [+  148] ;  and  of  IVilmot  v.  Norton,  in  which, 
after  two  solemn  arguments,  the  court  of  Common  Pleas  had 
given  judgment,  the  last  term  for  the  plaintiff  [3J. 
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'tl48]  Since  reported,  Cowp,  485. 

3]  The  following  is  a  note  of  Lord 
Jjovghborougk'^  argument,  in  deliver- 
ing the  opinion  of  the  court  in  that 
case. 

This  is  an  action  against  two  of  the 
inhabitants  of  the  Hundred  oi  Ossul- 
$ton,  in  the  county  of  Middlesex,  to 
recover  damages  tor  the  destruction  of 
the  plaintiff's  dwelling-house,  furni- 
ture, and  garden,  by  a  number  of 
persons  riotously  assembled  on  the  7th 
of  June  last,  to  the  number  of  twelve 
and  moi*e.  The  action  is  founded  on 
the  6th  section  of  1  Geo,  \.st.  2.  c.  5. 
The  object  of  that  statute  is  expressed 
in  the  title — "  An  act  for  preventing 
'*  tumults  and  riotous  assemblies,  and 
**  for  the  more  speedy  and  effectual 
**  punishing  the  rioters." — As  a  part 
of  this  general  object,  by  the  sixth 
section  an  action  is  given  to  the  per- 
sons whose  houses  shall  be  demolished 
or  pulled  down,  wholly  or  in  part, 
against  the  inhabitants  of  the  hundred, 
who  are  made  liable  to  yield  damages 
to  the  persons  injured  and  damnified  by 
such  demolishing  or  pulling  down, 
wholly  or  in  part.  All  those  damages 
mhich  xnay  be  referred  to  the  destruc- 


tion of  the  fabric  of  the  house,  the 
plaintiff  is  admitted  to  be  entitled  to 
recover ;  but  a  doubt  having  arisen, 
whether  he  wasentitled  to  any  damages 
which  did  not  fall  under  that  descrip- 
tion, the  jury  have  found  their  verdict 
specially,  in  these  terms :— That,  upon 
the  7th  of  Jnne^  divers  persons,  to  the 
number  of  twelve  or  more,  did  unlaw- 
fully, riotously,  and  tumultuously  as- 
semble themselves  together,  to  the  dis- 
turbance of  the  public  peace,  and, 
being  so  assembled,  did,  then  and 
there,  unlawfully,  and  with  force,  de- 
molish and  pull  down  part  of  the 
dwelling-house  of  the  plaintiff,  and 
did,  a^  the  same  time,  break  to  pieces 
and  demolish,  in  the  same  dwelling- 
house,  the  goods  and  furniture  of  the 
plaintiff,  then  being  therein,  to  the 
value  of  ^700,  and  then  carried  the 
same  to  the  public  highway,  and  set 
fire  thereto,  and  totally  consumed  the 
same  :  and  there  is  a  similar  finding 
with  respect  to  tiic  damage  done  to 
the  garden  of  the  plaintiff,  viz,  that, 
in  pulling  down  and  demolishing  the 
dwelling-house  J  tliey  dicl  damage  to 
tlm  garden  of  the  plaintiff,  then  aud 
there  occupied  and  enjoyed  by  him  as  ^ 
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parcel  of, or  appurtenant 
to,  the  dwelling-house; 
and  demolished  and  de- 
stroyed the  roots,  plants, 
and  trees,  of  the  plain- 


house  itself.  The  grounds  upon  wbfcfii 
the  determination  turns  are  these.  Thi» 
statute,  though  penal  in  a  great  part 
of  itb  provisions,  and  though,  perhaps; 
there  is  something  of  a  penal  nature 


tiff,  in  the  said  garden,  of    in   transferring   the   action  from  the 


the  value  of  ^30.— The  case  has  been 
twice,    argued    very  ably,   and  great 
difficulties  have  been  suggested  upon 
any  construction  which  the  court  can 
adopt.     It  his  been  urged,  That  much 
inconvenience   would   arise  from  ex- 
tending the  provisions  of  the  statute, 
which  in  express  terms  mentions  only 
the  dwelling  house,  to  damages  aris- 
ing from  the  dostruction  of  things  not 
op<Mi   and    visible,    and    whose  value 
cannot  easily   be  ascertained.     That 
the  act  is  p<*na}  in  the  greatest  part  of 
its  provisions,  and  must   be  so  con- 
sidered with  regard   to  those  \vlKt  arc 
made   liable    to   the  action  ;  persons 
innocent  of  every  thing  except  a  sup- 
posed neglect  of  those  exertions  wiiich, 
in  many  cases,  would  be  utterly  in- 
effectual.     That   the   legislature,   on 
this  account,  has  guarded  against  the 
construction  contended  Ibr  on  the  part 
of  the  plaintiff,  by  tying  up   the  da- 
Inages  by  words  ot  express  inference, 
•*  9uck  demolh'hift^  or  pulling  doxLit^*' 
which  necessarily  lend  to  the  considera- 
tion of  what  is  dcscribctl  in  the  prior 
part  of  the  section.     That  the.  case 
there  described   must   be,  t/iat  demo- 
lishing or  pulling  down  which   would 
subject  the  authors  of  ii  to  the  felony 
created  by  this  statute,  and  sucii  tVloiiy 
can  only  be  committed    in  the  d(  nio- 
lishing  or  pulling  down  x\ir  la  brie   of 
the  house,   for  if  that   be  h-fl  rniiif, 
the  destruction  of  tlip  furniturr,  hf>\\- 
evcr  mischievous  to    the   owner,   and 
whatever  intentij^n    it  nuiy  manitest, 
does  not  amount  to  felony.     These  ar- 
guments have   great  force,  ::n<l    have 
raised  very  considerable  doii(>is;  but, 
tipon  a  full  consideration  ot  the  case, 
the  court  has  thought  itself  obliged  to 
decide,  that  the  plaintiff  is  entitled  to 


party  committing  the  felony  to  the 
hundred,  yet,  with  respect  to  the  party 
injured,  must  be  considered  as  remedial. 
Antecedent  to  this  statute,  and  till  the; 
trespass  was  turned  into  a  felony,  there 
is  no  doubt,  that,  against  the  p  ^  ^  , 
actors  and  theirabettors,  the    ^  -* 

party  injured  would  have  been  entitled 
to  recover  damages  for  all  his  loss.  Id 
lieu   of  that   remedy,  which   can   no 
longer  be  had,  it  was  thought  better  to 
substitute  an  action  against  the  buiv- 
dred,  in  analogy  to  the  antient  poliej 
of  the  kingdom,  by  which  the  men  of 
each  district  were  bound   to  maintain 
peace  and  order,  and  to  answer  for  the 
violation  of  them  within  that  district. 
The  act  docs  not  say,  that  damages 
shall  be  yielded  for  the  injury  done  to 
the  fabric  of  the  house,  but,  by  the  de- 
molishing or  pulling  down  the  house; 
and  it  seemed  to    be  admitted  in  tho 
argument,  that,  if  the  destruction  of 
the  furniture  in   the  house  were  the 
necessary  consequence  of  the  demolition 
of  the  house  itself,  the  plaintiff  would 
be  entitled  to  recover  the  full  amount 
of  his  loss.     If  the  parties  engaged  in 
the  destruction  of  a  house,  had,  by  un- 
dermining it,  thrown  in  the  walls  and 
roof,  so  that  the  furniture  was  crushed 
to  pieces,  all  that  damage,  being  the 
necessary  effect  of  the  demolition  of  the 
house,  must  have  been  made  good  to 
the  party  injuredj  as  within  the  very 
words  of  the   statute ;  rii.  "  injured 
*•  or  damnified  by  such  demolishing 
"  or  pulling    down."      The    act   of 
felony,  in  that  case,  necessarily  pro- 
duces the  damages  sustained.  But  will 
not  the  principle  extend,  likewise,  to 
those  damages,  which,  though  not  the 
necessary  consequence  of  the  felony^ 
committed,  yet  are  clearly  the  imme- 


recover,  as  well  for  the  destruction  of  diatc  eflcctof  that  cause  ?  If,  in  order 
the  furniture,  and  the  damage  to  the  to  destroy  the  walls,  tbe  mob  break 
garden,  as  for  the  demolition  of  the    down  the  wainscotting  and  tbe  glasses^ 


or. 


IN  THE  TWENTY-FIRST  YEAR  OF  GEORGE  IH. 

Taylor  argued  for  the  defendants. — Among  other  things^ 
he  said^  the  negative  part  of  the  finding  distinguished  this 
case  from  both  the  oUiers.  '^The  new  felony  created  l^y  the 
statute^  in  the'  fourth  section^  is  clearly  confined  to  the  de- 

struction. 
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or,  if,  by  driving  a  beam  or  joist 
against  the  wall  to  throw  that  down, 
they  break  a  glass  nxed  against  the 
ivainscot,  it  would  be  strange  to  argue, 
that  such  destruction,  not  being  a  nc- 
cessary,  but  only  an  immediate  ccmse- 
quence  of  demolishing  the  house, 
should  not  be  repaired  by  this  action. 
The  case  might  be  di Heron t  us  to  con- 
sequences that  are  neitlior  necessary 
nor  immediate  :  If,  for  in!>taiice,  one 
set  of  rioters  had  broken  in  on  the  7th 
-of  June,  and  destroyed  the  house, 
leaving  the  goods  in  it,  and,  the  next 
day,  another  party  had  come  to  the 
house  so  left,' and  robbed  it  of  the  fur- 
niture. It  is  here  found  by  the  jury, 
according  to  the  truth  of  the  transac- 
tion, that  the  destruction  of  the  house, 
of  the  furniture,  and  of  the  garden, 
v^as  done  by  the  same  rioters  at  one  and 
the  same  time ;  that  the  rioters,  **  in  dc" 
molishing  the  house,  did  damage  to  the 
garden,  S^c,*'  It  seenis,  therefore,  to 
be  by  no  means  any  stretch  of  the  art, 
to  give  it  this  construction,  and  the 
condition  of  the  plaintiff  would  not  be 
so  good,  otherwise,  with  respect  to 
furniture,  SfC.  as  it  was  before.  As 
to  the  argument  urged,  with  great  in- 
genuity, —  "^  Of  the  inconvenience 
which  must  attend  this  construction, 
because  of  the  uncertainty,  in  the  first 
place,  as  to  what  furniture  was  in  the 
house,  and,  in  the  next  place,  the  »till 


fraudulent  intent.  The  present  in- 
stance, which  has  brought  a  great 
number  of  these  cases  bifore  the  court, 
has  proved  it  to  be  possible  to  guard 
against  the  hundred's  being  charged 
beyond  the  real  damage;  though  there 
might,  at  first,  be  some  ground  to 
suspect  that  the  imagination  of  the 
party  and  his  friends  would  exaggerate 
the  ai/.ount  of  it.  In  most  uf  the  actions 
that  have  been  tried,  the  loss  in  re- 
spect to  furniture  has  been  calculated 
with  tolerable  precision  ;  and,  if  caro 
is  taken  on  the  part  of  those  who  are 
to  answer  for  it\and,  from  the  multi- 
tude of  cases  which  unfortunately 
happened  last  summer,  it  appears 
that  care  may  be  taken,)  there  is  no 
great  reason  to  believe,  that  a  jury 
will  be  deceived  by  an  over-rated  esti- 
mate of  the  injury  which  the  party 
has  sustained  in  that  species  of  pro- 
perty. If  fraud  may  be  practised,  it 
is  a  fraud  of  a  nature  open  to  detec- 
tion ;  .and,  by  a  reasonable  diligence 
on  the  part  of  those  affected  by  the 
consequences,  the  effects  of  the  fraud 
may  be  prevented.  This  is  not  like 
the  case  of  an  action  against  the  hun- 
dred upon  a  robbery,  where  the  value 
rests  solely  in  the  estimate  of  the  party, 
and  you  are  obliged  to  depend  on  his 
honesty.  The  argument,  therefore, 
has  not  such  wci«ht^  as  at  first  it 
seemed  to  carry  with  it.      But,  if  it 


greater  uncertainty,  what  the  value  of    had  much  more  than  it  has,  it  would 


that  furniture  was ;  whereas  the 
building  is  visible,  all  know  what  it 
has  been,  there  must  necessarily  be 
persons  qualified  and  competent  to  give 
a  tolerable  estimate  of  it,  and  the  pub- 
lic cannot  be  liable  to  much  impo- 
sition on  that  account.*'— That  argu- 
ment has,  undoiibtedly,  a  very  speci- 
ous a]5pearance  ;  but  it  amounts  tono 
more  than  this,  (hat  a  case  may  hap- 
pen, where  the  wise  and  benevolent  pur- 
poses of  the  law  may  be  perverted  to  a 
Vol.  II,  |^  ; 


^lot  be  suflicient  to  controul  the  ope- 
ration of  the  act,  in  a  case  which  falls 
within  its  principle.  Therefore,  upon 
the  whole,  we  are  of  opinion,  that  the 
plaintiff  ought  to  have  all  the  damages 
the  jury  thoqght  fit  to  give  :  That  he 
is  entitled  to  recover  for  the  destruc- 
tion of  the  furniture,  and  of  the  gar- 
den, as  such  destruction  is  found  to 
be  the  immediate  consequence  and  ef- 
fect of  the  destruction  of  the  house, 
and  done  at  the  same  time. 
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178 1«       ttrucUony  in  whoIe»  or  in  part,  of  the  buildings  themselves, 
\^^^^^^       and  the  sixth  section  refers  to  die  fourth,  and  ought  not  to  be 
Hyde        carried  beyond,  it.     The> intention  of  the  legislature  Mra«  to 
against       substitute  the  relief  against  the  hundred,  for  the  remedy  by 
Cog  AN.       action  of  trespass  against  the  individual  offenders:  the  dvil 
remedy  against  them  being  merged  in  the  felony.     Upon  this 
principle,  the  construction  must  be,  that  the  hundred  is  only 
to  answer  for  such  damages  as  arose  from  the  felonious  part 
of  the  offence.     The  statute  is  to  be  considered  as  penal, 
not  only  against  the  rioters,  but  against  the  inhabitants  of  the 
hundred ;  for  it  subjects  them  to  the  damages,  as  a  punish' 
tnent  for  not  preventing  the  mischief.     Indeed,  to  construe  a 
law  as  remedial  in  one  part,  and  as  penal  in  another,  seems 
inconsistent ;   and,    since  this  law  is,  in  many  respects,  so 
highly  penal,  it  ought  to  receive  the  strictest  interpretation. 
It  may  be  said,  that,  unless  the  hundred  were  to  be  held 
liable  for  the  furniture,  the  sufferer  would  be  in  a  worse  si- 
tuation than  before,  because,  now,  as  the  offender  is  made 
a  felon  for  demolishing  the  building,  the  remedy  against  him 
for   destroying   the    furniture   is  also  gone.     But  there  are 
other  instances  of  a  like  sort,  where  the  remedy  agsdnst  the 
hundred  is  not  co-extensive  with  the  loss  of  remedy  against 
the  offender.     For  instance,  in  cases  of  robbery,  the  hun- 
dred is  not  liable  if  the  robber  is  taken  within  forty  days 
after  the  crime  was  committed  (a)y  nor,  m  cases  under  the 
black  act  (b)^  if  the  offender  is  convicted  within  six  months. 
If  the  contents  of  a  house,  furniture,  ^c.  had  been  meant, 
they  would  have  been  specially  mentioned  in  the  act. 

Lord  Mansfield  was  present,  but  declined  giving  any 
opinion. 
[  705  ]  VVitLES,  JjustkCy — According  to   this  verdict,   we  must 

consider  the  demolishing  of  the  goods  and  the  pulling  down 
of  the  house  as  one  transaction,  committed  at  one  and  the 
same  time.  The  jury  go  still  farther,  and  say,  that  the  goods 
were  in  the  house.  Then  comes  the  negative  part  of  the 
finding  ;  but  that  does  not  state  the  destruction  of  the  furni- 
ture to  have  been  a  separate  act.  It  was  already  found  to 
have  been  the  same.  It  would  be  overturning  the  good  sense 
of  the  statute  to  restrain  it  in  the  manner  contended  for  by 
the  counsel  for  the  defendants.  The  sixth  clause  I  rather  con- 
sider as  remedial.  It  may  be  said  to  be  penal  as  to  the 
hundred,  but  it  is  certainly  remedial  as  to  the  sufferer.  The 
words  are,  that  tlie  inhabitants  of  the  hundred  in  which 
such  damage  shall  be  done,  shall  be  liable  to  yield  damage 
to  the  person  or  persons  injured  by  such  demolishing  or  pul- 
ling down.  What  damages?  The  value  of  the  house  is  not 
the  whole  of  the  damage.  Tlie  funvitiire  may  be  worth  twice 
as  much  as  the  building.  The  decision  of  the  court  of  Com- 
mon 

(b)  9  Geo.  I.e.  22. 


(a)  13  Ed.  I.  St.  2    c.  1.  2S  EJ.  3. 
:.  11.  27  EL  c.  13.  8  Geo,  2.  c.  10*. 
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man  Pleas  goes  full  as  far  as  this  case,  (diough  there  were  m      1 7g  1 
that  case  no  negative  words  in  the  finding,)  for  it  extended  the      v^^^ 
remedy  to  damages  out  of  the  house.     But  in  Radcliffey.       Htde 
EdeUf  there  was  what  was  tantamount  to  this  negative  finding,      against 
for  it  was  not  stated,  that  the  house  was  demolished  or  pulled      Cog  an. 
down  wholly  or  in  part,  and,  if  any  thing  is  to  be  implied,  it 
is  rather,  that  the  house  itself  was  not  demolished  in  that 
case,   at  least  the  windows,  shutters,  and  doors,  were  only 
specified  in  the  case,  and  it  was  not  even  stated,  that  the 
•  musehold  goods  were  destroyed  by  means,  or  in  consequence^ 
of  the  demolition  of  any  part  of  the  house.     It  rather  seems, 
diat  die  rioters  merely  broke  open  the  doors  and  windows  for 
the  purpose  of  getting  into  the  house.     In  point  of  policy,  the 
construction  contended  for  on  the  part  of  the  plaintiff  is 
certainly  to  be  preferred,  if  the  case  w^re  new,  which  it  is 
not.     I  think  the  plaintiff  entitled  to  recover  for  die  furniture 
as  well  as  the  house. 

AsHHURST,  Justice, — 1  am  of  the  same  opinion,  if  the 
demolishing  of  the  furniture  had  been  a  separate  act,  I  agree 
with  the  counsel  for  the  defendants,  that  it  would  not  have 
been  felony,  and  that  the  sufierer  could  not  have  recovered 
aj^inst  the  hundred.  But,  here,  being  done  at  the  same 
time,  and  in  piu*suance  of  the  riotous  transaction,  it  is  to  be 
considered  as  part  of  one  and  the  same  act.  It  was  not 
a  necessary,  but  it  was  an  immediate,  consequence  of  the  de- 
molition of  the  house.  The  rioters  got  possession  of  the  fur-  [  706  ] 
niture  by  demolishing  the  house.  The  act  was  so  mucli  the 
same,  that  if  one  of  them  had  not  been  in  the  house,  but  had 
received  some  of  the  furniture  in  the  street  from  the  others,  I 
think  he  would  have  been  guilty  of  felony,  as  being  concerned 
in  the  riot.  The  two  cases  relied  on  are  not  in  my  opinion 
to  be  distinguished  frpm  this.  The  purpose  of  the  act  is 
remedial,  a^id  therefore  it  ought  to  receive  a  liberal  con* 
atniction. 

BuLLER,  Justice, — ^The  statute  is  so  penned,  that  the 
words  might  possibly  admit  of  two  constructions,  and,  there- 
fore, it  is  material  to  consider,  whether  it  is  penal  or  reme- 
dial; because  there  is  a  well-known  difference  in  the  rule 
of  construction,  as  applied  to  laws  of  the  one  sort,  and  of 
the  odier.  Where  they  are  remedial,  the  interpretation  is  to 
be  liberal,  so  as  best  to  apply  to  the  end.  But  a  law  may 
certainly  be  penal  in  one  part,  and  remedial  in  another  [4] ; 
and  that  is  the  case  here.  There  is  no  danger  of  the  liberal 
construction  of  the  remedial  part  being  extended  afterwards 
to  the  penal.  Tlie  distinction  has  been  too  long  established 
for  any  apprehension  of  (hat  sort.  If  the  clause  upon  >vhich 
diis  case  arises  is  remedial,  which  1  think  it  is,  the  most  ex- 
tensive sense  must  prevail ;  and  it  was  so  held  in  both  the 

cases 

[4]  Bones  V.  Sooth,  C.  B.  M.  19  Geo.S,^  Blackst.  1226,  1227. 
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cases  cited  at  the  bar.  RadcUffe  v.  Eden  was,  I  believe,  the 
first  case  on  the  construction  of  the  statute,  and  it  was  fully 
considered.  Mr.  Justice  Aston  said,  the  sense  of  the  act 
was,  that  the  damages  to  which  tlie  party  offending  would 
have  been  liable,  at  Common  law,  should  be  transferred  to 
the  hundred.  Mr.  Ji/^^ice  Ash  hurst  stated,  as  a  ground 
of  his  opinion,  that  the  whole  was  one  act,  and,  my  Lord,. 
after  having  given  a  full  opinion  at  first,  added,  afterwards; 
^'  I  do  not  consider  the  demolition  of  the  household  gooda 
^'  as  consequential,  hut  as  part  of  the  act."  A  mistaken 
idea,  that  the  case  was  not  deliberately  decided,  was  thrown 
/  out  in  the  Common  Pleas,  and  produced  two  aiguments  in  the 
case  of  Wilmot  v.  Horton.  It  is  not  possible  to  distinguish 
either  of  the  two  from  this,  on  any  fair  principle.  In  the  last, 
Lord  Loughborough,  in  delivering  the  opinion  of  the 
court,  stated  the  destruction  of  the  goods,  ^c.  as  the  imme- 
diate, not  the  necessary,  consequence ;  so  that  they  did  not 
decide,  as  has  been  supposed  here  in  the  argument  for  the 
defendants,  on  the  ground  of  the  one  sort  of  damage  having 
been  the  necessary  consequence  of  the  other.  The  destruc- 
tion of  the  furniture  was  not,  in  either  of  the  cases,  the  ne- 
[  707  ]  (ressary  consequence  of  the  demolition  of  the  house ;  because 
it  was  part  of  the  same  act.  There  are,  therefore,  two 
prior  decisions  in  point;  and,  if  the  question  were  more 
doubtful,  it  must  be  governed  by  those  decisions.  But,  in- 
dependent of  authorities,  as  the  clause  is  remedial,  it  must 
receive  a  liberal  construction.  As  to  the  supposed  diflSculty 
there  may  be  in  ascertaining  the  qtuintum  of  damages  from 
the  destruction  of  furniture  (a),  such  amount  is  more  capable 
of  proof  than  the  value  of  the  house,  where  the  state  of  the 
timbers,  4'c*  is  often  invisible,  whereas  the  quantity  and  qua- 
lity of  the  furniture  must  be  known,  in  most  instances,  to 
many  witnesses ;  and  nothing  more  will  be  to  be  done,  in 
these  cases,  to  estimate  the  loss,  than  what  is  necessary  in 
every  action  of  troverfor  household  goods. 

Judgment  for  the  plaintiff  [f  149]  [f]. 

fa)  This  was  a  topic  urged  at  the  [t  149]  Vide  Mason  v.  Sainsbury^B. 

bar  in  the  argument  here,  and  much  R.  E.  22  Geo.  3.  and  the  London  Asr 

relied    on  in  the  case    of  Wilmot  v.  surance  Company  v,  SainshuryfB.  R.T* 

Norton.  5?3  Geo,  3.  ^  Cam.  Scacc.  H.  25  Geo.  3. 


[p]  In  Greasley  v.  Higginbottom,  I 
Eajii.  636,  where  the  mob  had  pulled 
down  and  damaged  part  of  the  plain- 
tiff's house,  by  means  of  which  some 
flour  of  the  plaintiff  was  spoiled  and 
destroyed ;  and  they  then  proceeded 
to  take  possession  of  the  remainder  of 
the  dour,  part  of  which  was  stolen, 


and  part  sold  out  among  themselves  at 
an  under  price ;  it  was  held,  that  be 
could  only  recover  for  the  damage 
done  to  the  house,  and  that  part  of 
the  flour  which  was  spoiled  and  des- 
troyed by  means  thereof.  This  case 
does  tiot  appear  to  have  been  thert 
cited. 
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Stone  against  Forsyth.  ^Idlu^. 

TSSUE  being  joined  on  a  plea  in  bar  to  an  avowry  for  rent  The  win  of » 
•*■  in  arrear,  the  cause  was  tried  before  Lord  Mansfield^  {^m^'h 
at  Guildhall,  at  the  Sittings  after  last  Hilary  Term,  and  a  case  a  pover  ia 
reserved,  which  stated ;  her  marriagc- 

That  jinn  Wilson,  widow,  being  possessed  of  a  leasehold  not  be  given  in 
estate,  for  a  long  term  of  years,  and  money  and  goods,  and  2f****°*^'i  ^ 
having  two  children,  prepared  her  wiU,  (wtuch  was  set  forth  personal  pro- 
in  the  case,  in  hac  verba,)  by  which  she  gave  the  leasehold  P«|[*y>  ^'^^  »*  ^^ 
estate,  and  her  money  and  goods,  to  her  executors  therein  the'e^i^ut'iai 
named,  in  trust  for  her  children.    The  will  concluded  thus. —  court. 
**  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
the  9.1th  day  of  March,  \T*IQ,  Ann  Wilson.   Duly  attested 
by  John  Crouth  and  John  Davies.*' — ^Tbat  in  contempla- 
tion of  a  marriage  with  the  defendant,  the  said  Ann  Wilson 
had  entered  into  articles  to  the  following  effect : — ^'  Articles 
**  of  agreement  made  the  1 7th  of  April,  1 779,  between,  ^c/* — 
That  the  articles  recited  an  mtended  marriage  between  her      [  708  ] 
and  the  defendant,  and  that  it  was  agreed,  tihat  she  should 
have  all  her  leasehold  estate,  money,  8^c.  for  her  separate  use. 
That,  for  tliat  end,  the  defendant  covenanted  and  ^reed  with 
one  of  the  persons  made  an  executor  by  the  will,  as  a  trustee 
for  the  wife,  that,    notwithstanding  the  intended   marriage 
should   take   effect,  and,  from   and   after  the  solemnization 
thereof,  the  leasehold  estate  should  be  held  and  possessed  byi 
such  person,  and  to  sudi  uses,  as  she  should,  at  any  time 
during' her  life,  limit,  give,  demise,  order,  appoint,  or  dis- 
pose of,  either  by  her  lust  will  and  testament,  in  writing,  or 
by  any  other  writing,  purporting  or  intending  to  be  her  last 
will  and  testament,  or  by  any  other  writing,  to  be  signed  with 
her  hand,  or  to  which  she  should  subscribe  her  mark,  in  the 
presence  of  two  or  more  credible  witnesses ;  that  the  defend* 
ant  would  permit  and  suffer  her  to  make  such  will,  or  other 
writing,  as  aforesaid,  and  that  he  would  permit  and  suffer 
such  mil  thereafter  to  be  made,  to  be  fulltf  proved  by  the  ex* 
ecutors  in  such  will  named,  and  probate  of  such  will  to  be  had 
and  taken  as  usual ;  and  that  the  person  or  persons  to  whom 
the  said  Ann  should  give  and  dispose  of  her  separate  estate, 
by  her  will  or  any  other  writing  that  should  be  signed,  sealed, 
and  executed,  by  her,  in  the  presence  of  two  or  more  cre- 
dible witnesses,  as  aforesaid,  should,  and  might,  peaceably 
enjoy  the  same.      That  the  said  will  and  marriage  articles 
were  both  executed  on  the  same  day,  at  the  same  place,  and 
before  the   same  witnesses.      That  the  marriage  was  so- 

X  S^  lemnized 
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1 7  8 1  •      lemnizcd  on  the  27th  of  April,  1 779,  apd  Ann  Wibon  died  on 

N^v^/       iheSXstof  December  y  1 779.    That  the  said  will  had  not  been 

Stone       proved,  but  letters  of  admiaistratioD  of  the  estate  and  effects 

against       of  the  testatrix  had  been  granted  to  the  defendant.    That  the 

FoRSTTii.     will  had  been  ofllered  to  be  proved,  but  probate  was  refused, 

'  only  because,  upon  the  face  of  the  articles,  the  will  bore 

date  before  the  articles. 

The  question  stated  for  the  opinion  of  the  court  was,  wh^ 
ther  the  will  was  a  valid  disposition  of  the  effects  of  the  wife. 
If  it  was,  a  verdict  to  be  entered  for  the  plaintiff,  and  vice 
versa. 

This  case  was  to  have  been  argued  this  day,  by  Bower,  for 
the  plaintiff,  and  Morgan,  for  the  defendant. 

Bower  stated  the  question  to  be  a  mere  question  of  pre- 
sumption, as  to  the  priority  in  point  of  time  in  the  execu- 
tion of  the  two  instruments,  the  will,  and  the  articles ;  for, 
[  709  ]  ^f  the  will  was  posterior  to  the  articles,  though  executed  the 
same  day,  it  was  then  valid  \^'\,  and  the  defendant  had  no 
title;  but  Lord  Mansfield  said,  another  question  would 
first  arise,  viz.  whether  the  court  could  take  any  notice  of  the 
paper  called  a  imll,  till  proved  in  the  Ecclesiastical  court. 
Bower,  upon  this,  contended,  that,  though  called  a  will,  yet 
this,  in  truth,  was  not  one,  in  a  strict  legal  sense,  but  an  ap- 
pointment, and,  therefore,  did  not  require  a  compliance  with 
the  rules  respecting  wills  properly  so  called.  But  his  Lord- 
ship said,  it  had  been  settled,  that,  before  you  can  come 
into  Chancery,  on  a  title  to  personal  property,  under  the  will 
of  2Lfeme  covert  [1],  to  whom  the  power  of  making  a  will  is 
reserved,  such  will  must  be  proved  at  the  Commons ;  and 
that  the  same  rule  must  prevail  in  a  court  of  law :  that,  if  the 
Ecclesiastical  court  would  not  grant  probate,  the  proper 
course  was  to  appeal  to  the  Delegates  [f  150]. 

The  Postea  to  be  delivered  to  the  defendant  [2]. 

[<J^-]  S.  P.  Taylor  v.  Rains,  B.  R*  them,  it  must  be  considered  exactly  in 

H.  I  Ann,  7  Mod,  147.     In  11  Vin.  the  same  light  as   if  made  after  the 

TitleEorectt^or  D.  pl.l,inroarg.  thisis  marriage. 

supposed  to  be  the  same  case  with  5Aar-  [t  130]  Vide  Ross  v^  Excer,  Cane, 

dclow  V.  Naylor,  1  Salk,  313,  though  1744.  3  Jt/c,  156,  16O.  l62.   Jenkins 

the  l\^o  reports  differ  in  this  material  v.  Whitehmisey  B,  R.  M,  31  Gto,  2» 

fact,  that  in  7  Mod,  the  will  is  stated  1  Bur,  431,  0^  According  to  which 

to  have  been  executed  before,  in  Salk,  cases  and  also  Taylor  v.  Rains^  cited 
after,  the  marriage.                                 .  supra,  p.  708,  note  [<l>],  the  regular 

^1]  Though  this  will  was  executed  course,  incases  like  this,  is,  for  the 

Icjore  the  marriage,  yet,  as  the  mar-  Spiritual  court  not  to  give  probate  of 

riage,  if  there  had  been  no  power  re-  the  will,  but  adminiitrationy  with  the 

served  by  the  articles,  would  have  re-  will,  as  a  testamentary  paper,  annexed, 

vokcd  it  (aj^  and  it  could  only  be  va-  [2]  There  were  several  avowries  on 

lid  on  the  supposition  of  its  being  exe-  the  record,  and  issues  joined  on  all; 

cuted  subsequent  to,  and  authorized  by  and,  the  jury  having  found  for  the 

plaintiff 

(a)  Vide  BradyjM.  Cuhitt,  M.  19  Geo.  3„supra,  p.  34  to  40. 
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plaintifT  on  all  but  that  on  which  the 
case  was  reserved,  afterwards,  in  TW- 
tiity  Term,  22  Geo,  3.  Morgan  obtained 
a  rule  to  shew  cause  why  the  Master 
should  not  allow  the  defendant  the  full 
costs  on  all  the  issues.  He  contended, 
that  a  defendant  or  avowant  in  reple- 
vin, is  an  actor,  and  to  many  purposes 
considered  in  law  as  a  plaintiff.  That 
different  avowries,  therefore,  ought 
to  be  looked  upon  as  different  counts  in 
a  declaration,  and  that  when  separate 
issues  are  joined  on  different  counts, 
and  any  one  of  them  is  found  for  the 
plaintiff,  he  is  allowed  the  costs  of  the 
Whole  record.  Vide  supra,  Butchery. 
Green,  E,  21  Geo,  3.  p.  652.  That, 
by  §  5.  of  4  Ann,  c,  l6.  if  any  special 
matter  pleaded  by  virtue  6f  that  sta- 
tute by  any  defendant,  tenant,  or  plain- 
tiff'  in  replevin,  shall  be  judged  insuffi- 
cient on  demurrer,  or  found  for  the 
plaintiff  or  demandant  on  verdict,  costs 
are  given ;  but  that  it  could  not  be 
supposed,  that,  in  the  general  words 
"  defendants  or  tenants,'  were  includ- 
ed ai;owants  or  defendants  in  replevin  ; 
and  if  they  were  not  included,  they 
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ought,apon  general  priD- 
ciples,  to  hare  their  full 
costs,  in  such  a  case,  be- 
cause, if  any  one  of  the 
avowries  is  found  against 
the  plaintiff,  it  shews 
that  he  had  no  cause  of  action.  On 
IVednesday  the  5lhVf  June,  1782.  Wal- 
lace and  Bower  shewed  cause;  and 
Lord     Mansfield,     Willes,     and 

BULLER,    Justices,   (ASHHURST,    JuS" 

tlcr^  being  absent,)  were  clear,  that  an 
avowant  is  a  defendant  within  the 
meaning  of  the  act,'  and  said,  it  had 
always  been  so  considered  in  the  taxa- 
tion of  costs. 

Indeed  if  it  were  not  so,  there  would 
be  no  authority  under  §  4.  to  plead 
different  avowries. 

Vide  Coan  v.  Bowles,  B,  R.  H,  2  Sc 
3  Will.  Sf  Mary  where  it  was  held,  that 
an  avowant  is  not  a  plaintiff  within 
the  meaning  of  3  Hen,  7-  c,  10.  so  as 
to  be  entitled  to  costs  on  the  affirm- 
ance of  a  judgment  in  his  favour  upon 
a  writ  of  error.  Carth,  122.  4  Mod,  7. 
1  Show.  13.  l65.     1  Salk.  95.  205. 


Doe,  Lessee  of  Sir  William  Gibbons,  Bart.     [  7^®  1 

against  Pott  and  Others.  26^X0?. 

UPON  an  ejectment,  tried  before  Lord  Mansfibld,  at    ][f  a  lord  of » 
the  Sittings  for  Middlesex^  a  case  was  reserved  for  »»»<*'  mortgage 
the  opinion  of  the  court,  the  material  part  whereof  was  as  to*i?w»d'  afier^ 

follows: —  wardipurchMe 

By  lease  and  release,  dated  the  29th  and  30th  of  March,  "^^^^^^^ 
1754,  the  manor  or  lordship  of  £/armW/,  with  the  rents  of  and  take  sur- 
assize,  rents  of  the  freehold  and  customary  tenants,  and  all  to°^^,e°f  in  faT 
rights,  privileges,  and  appurtenances,  to  the  said  manor  be-  they  tbaii  enure 
longingr,  and  divers  freehold  lands,  and   also  the  manor  of  J?i^«!f  °!51  f 

r»f^  ,.         ,,  •  -tt         •!  1  ■  the  mortgagee  J 

ShepcottSy  alias  Hammonds,  with  the  rights,  members,  and  and  a  settlement 
appurtenances  thereof,    and  divers  freehold  messuages    and  ^J[  Ju  «tllSe°^ 
lands,  were,  for  a  valuable  consideration,  conveyed  by  the  mortgaged  to  A. 

trustees  »*»*!1  v^^  ^^ 

eqmty  of  re- 
demption of  sucK  surrendered  copyholds.— If  a  mortgagor  devises  the    mortgaged  premises,   and 
afterguards   pays  oflf  th6  mortgage,  and  the  mortgaj<ee  conveys  the  legal  estate  to  a  trustee  in  trusit 
for  the  mortgagor,  suth  a  transfer  df  the  legal  estate  ihaU  not  opcimte  at  a  revocation  of  the 
wiQ. 

X  4 
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.1781.       trustees  of  the  Earl  of  Durimore  deceased,  to  Sir  JoAn  Gib' 

v^v^        f^onSf  and  his  heirs.     By  indenture,  dated  the  2d  of  April 
t)oE         following,  Sir  John  Gibbons  mortgaged  ail  \he  aforesaid  pre^ 

against  mises  to  the  said,  trustees,  for  the  term  of  1000  years,  for 
Pott.  securing  .£'10,000  and  interest,  being  the  sum  he  was  de- 
ficient of  paying  for  his  original  purchase.  iJy  lease  and  re- 
lease, dated  the  7th  and  8th  of  Joril,  1755,  Sir  John  Gib^ 
bons  mortgaged  in  fee,  to  Agatha  Childy  the  manors  and 
premises  so  purchased  by  him  as  aforesaid  of  and  from  the 
trustees  of  the  Earl  of  Dufimore,  and  therein  particularly 
mentioned,  for  securing  £20, (XX)  and  interest,  out  of  vhich 
sum  the  „£* J0,000  and  interest,  due  to  the  Earl  of  Dunmore's 
trustees,  was  paid  off,  and  the  term  of  1 000  years  assigned, 
by  an  indenture,  dated  the  said  8th  of  April,  1755,  to  a 
trustee  for  the  better  securing  the  c£20,00(),  which  was  not 
paid  at  the  time  stipulated  in  the  mortgage.  Between  the 
time  of  this  last  mortgage  to  Mrs.  C/iildy  and  the  year  1767, 
Sir  John  Gibbons  purchased  several  copyhold  tenements  and 
lands,  (being  part  of  the  premises  in  question,)  held  of  the 
manor  of  Stanwell,  and  the  customary  tenants,  of  whom  he 
purchased  them,  surrendered  them  into  tlie  hands  of  the  lord 
of  the  said  manor,  by  the  rod,  (some  into  tlie  hands  of  Sir 
.  John  himself,  and  some  by  the  hands  and  acceptance  of  the 
steward  of  the  said  manor,)  unto  the  said  Sir  John  Gibbons 
(who  was  described  in  the  surrenders  as  lord  of  the  said 
manor  of  Stanwell,)  his  heirs  and  assigns  for  ever.     By  lease 

[  711  ]  and  release,  dated  on  the  17th  and  18th  of  April,  1755,  cer- 
tain freehold  messuages,  lands,  tenements,  and  hereditaments, 
situated  in  Stanwell,  were  sold  and  conveyed  to  Sir  John 
Gibbons,  and  all  and  singular  .the  said  last>mentioned  mes- 
suages, lands,  tenements,  and  premises,  were,  by  lease  and 
release,  dated  the  lyth  and  20th  of  April,  1755,  mortgaged 
in  fee  to  Mrs.  Child,  for  the  further  securing  the  £*lo,000. 
By  lease  and  release,  dated  on  the  3()th  and  :Jlst  of  August,  - 
1771,  in  consideration  of  a  marriage  then  intended  between 
the  lessor  of  the  plaintiff,  (the  eldest  son  of  Sir  John  Gifh 
bons,)\and  his  now  wife,  and  of  her  marriage  portion, — (after 
reciting  that  Sir  John  Gibbons  was  seised  of  all  that  tlie 
manor,  or  reputed  manor  or  lordship  of  Stamcell,  and  of  the 
manor  of  Shepcotts,  alias  Hammonds,  and  of  the  capital 
messuages,  and  of  divers  other  messuages,  mills,  landis,  tene^ 
ments,  and  hereditaments,  which  he  purchased  from  the  trus- 
tees of  the  Earl  of  Dunmore,  subject  to  a  mortgage  thereof 
made  by  him  to  Agatha  Child,) — Sir  John  Gibbons  con- 
veyed to  William  Buller  and  Joseph  Pickering,  in  fee,  all 
that  the  manor  or  lordship  of  Stanwell,  w  ith  the  rights,  mem- 
bers, jurisdictions,  privileges,  rents  of  assize,  rents  of  the  free- 
hold  and  customary  tenants,  and  all  other  the  appurtenances 
thereuntQ  belongings  and  also  all  that  the  manor  of  Shepcotts, 

alias 
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alias   Hammonds,  with  the  rights,  members^    and  appurte-       1781. 
nances  thereof,  and  all  and  singular  the  messuages,  lands,      v^v^/ 
tenements,  hereditaments,  and  premises  therein  particularly         Doe 
described,  arid  are  the  same  premises  which  he  purchased  of      against 
the  said  trustees  of  the  Earl  of  Dunmorej  and  M^hich  were        Pott. 
conveyed  to  him  by  the  indentures  of  the  29th  and  30th  of 
March,  1 7o4,  and  also  comprised  in  the  mortgage  to  the  said 
Agatha  Child,  of  the  7th  and  8th  of  April,  1755,  to  secure 
an  annuity  of  £\QOO  out  of  the  same  to  the  lessor  of  the 
plaintiff,  during  his  and  his  father*s  Joint  lives,   and  to  the 
mteuded  wife  of  the  lessor  of  the  plaintiff,  after  the  death 
of  her  said  intended  husband,  as  Jber  jointure,  and,  subject 
thereto,  to  the  use  of  Sir  John  Gibbons  for  life,  remainder 
to  trustees  to  support,  l^c.  remainder  to  the  use  of  the  les- 
sor of  the  plaintiff  for  life,  with  several  remainders  over,     ^ 
and  the  ultimate  remainder  to  Sir  John  Gibbons  in  fee.    On 
the  Md  of  November,  1772,  Sir  John  Gibbons  made  his  will, 
whereby,  after  reciting  the  last-mentioned  lease  and  release  of 
the  SOth  and  31st  of  August,  1771,  he  devised  the  reversion 
in  fee  of  the  said  manors  of  Stanzffell  and  Shepcotts,  alias 
Hammonds,  and  all  the  lands,  hereditaments,  and  premises 
which  he  purchased  of  the  trustees  of  Lord  Dunmore,  de- 
ceased,  to  Dr.  Erasmus  Saunders,  (since  deceased,)  and  Jo-      [  7i2  ] 
'  seph  Pickering,  in  fee,  upon  certain  trust9  and  to  certaiti 
uses  not  material  to  be  stated.     Tlie  will  then  recited,  that  he 
had  made  sevenJ  very  considerable  purchases  of  several  other 
real  estates  at  Stanwell  aforesaid,  and  elsewhere  in  the  same 
county,  since  the  purchase  of  his  said  manor  of  Stanwell^ 
und  other  premises  therein  before  mentioned,  made  of  the 
trustees  of  the  Earl  of  Dimmore,  and  he,  thereby,  gave  to 
ibe  said  Dr.  Erasmus  Saunders,  and  Joseph  Pickering,  and 
their  heirs,  all  other  his  messuages,  lands,  nereditaments,  and 
real  estates  at  Stanwell,  or  elsewhere  in  the  said  county  (of 
Middlesex,)    with  their  appurtenances,    (except  such  parts 
thereof  as  were  inclosed  within  his  gardens  and  park,)  in  trust 
to  sell  and  dispose  thereof,  and,  with  the  money  arising  from 
.  the  8ale,  to  pay  and  discharge  all  principal  and  interest  due 
on  any  mortgages,  or  other  incumbrances  affecting  the  said 
estate,  and,  from  and  after  payment  thereof,  to  apply  tiie 
residue  of  such  purchase-monies  in  payuig  and  discharging  the 
fortunes  therein  before  given  to  his  younger  children.     At  the 
time  when  Sir  John  Gibbons  made  his  will,  the  manors  of 
Stanxcell  and  Shepcotts,  alias  Hammonds,  were  in  mortgage 
to  Mrs.  Child,  as  before  stated,  and  all  the  copyhold  pre- 
mises before  mentioned  were  purchased  by  him  after  the  mort- 
gage made  to  Mrs.  Child.     By  lease  and  release,  dated  the 
Ist  and  £d  of  March,  1776,  in  consideration  of' the  sum  of 
£^Q,QQO  (Mrs.  CAi/flTs  mortgage-money,)  paid  to  the  persons 
tb«n  entitled  to  the  same^  by  Buller  and  Pickerings  the  trus- 
tees 
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1781.  te^  ^  ^6  marriago-settlement  of  the  lessor  of  tbe  plalntil^ 
all  the  said  manors,  and  all  the  other  messuages,  lands,  te* 
nements,  and  hereditaments,  contained  in  the  said  mortgage 
of  the  7th  and  8th  of  Aprily  1755,  and  purchased  by  Sir 
John  Gibbons  of  the  said  trustees  of  the  Earl  of  Dunmore, 
were,  at  the  request  of  Sir  John  Gibbons,  and  of  the  lessor 
of  the  plaintiff  and  his  wife,  released  and  confirmed  to  the 
said  Buller  and  PickerinSf  and  their  heirs,  to  the  same  uses 
and  trusts  as  by  the  marriage-settlement  of  the  30th  and  31st 
of  August f  1771,  were  limited  concerning  the  same,  fr6ed 
and  discharged  from  all  equity,  terms,  provisoes,  and  condi- 
tions, of  redemption.  By  lease  and  release,  dated  on  the 
same  days  respectively,  and  made  between  the  same  parties 
with  those  last-mentioned^ — after  reciting  that  the  ^20,000 
and  all  interest  had  been  pflid,  and  that,  thereby,  the  pre^ 
mises  conveyed  for  better  seetirii^  the  payment  thereof  were 
become  released  and  dischitrged, — all  and  singular  the  capital 
[  713  ]  messuage,  and  all  other  messuages,  lands,  tenements,  here- 
ditaments, and  premises,  in  the  lease  and  release  of  the  19th 
and  20th  of  Aptily  1755,  mentioned,  were  duly  granted, 
released,  and  conveyed  to  the  use  of  the  said  Joseph  Pickering, 
his  heirs  and  assigns,  free  from  the  proviso  of  redemption 
'  contained  in  die  release  of  the  20th  of  Aprily  1755,  in  trust 
for  Sir  John  Gibbons  in  fee.  Sir  John  Gibbons  died  in  June, 
1776,  without  revoking  or  altering  his  will,  greatly  indebted 
to  many  persons  by  bonds ;  leaving  the  lessor  of  the  plaintiff 
his  heir  at  laW:  And  the  surviving  tmstee  under  the  will,  con- 
ceiving himself  entitled  to  Ae  premises  contained  in  the  ifif- 
ferent  surrenders  herein  before  mentioned,  and  also  to  the 
freehold  premises  contained  in  the  lease  and  release  of  the 
17th  and  18th  of  April,  1755,  had  agreed  to  sell  the  same 
to  pay  Sir  Johrin  debts,  but  the  lessor  of  the  plaintiff  also 
conceivhfig  himself  entitled  to  the  same  premises,  he  hath 
brought  this  ejectment  for  the  recovery  of  the  possession 
tiiereof. 

Upon  this  case,  the  qoe^ons  stated  for  the  opinion  of  the 
court,  were; 

1.  Whether  the  lessor  of  the  plaintiff,  as  heir  at  law  of 
his  father,  or  as  tenant  for  life  m  possession  of  the  estates 
comprised  in  his  marriage-settlemen^  i^  entitled  to  the  pre- 
mises contained  in  the  said  sufrenders  ? 

£.  Whether  the  lessor  of  the  plaintiff,  as  heir  at  law  of 
his  father,  is  entitled  to  the  premises  Contained  in  the  lease 
.    and  release  of  the  17th  and  i8!h  of  April,  1755  ? 

On  Tuesd^iy,  the  19th  of  June,  the  case  Mas  argned,  by 
Lawrence,  for  the  plaintiff,  and  Wilson,  for  the  defendant 

llie  arguments  for  t*fe  plaintiff  were  to  tbe  following 
effect. 

1st  Question^ — On  this  part  of  the  case,  it  was  contended ; 

1.  That 
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1.  Tbat  the  copyhold  lancb  passed  to  Sir  William  Gibbons      17g  1 
for  life  by  the  terms  of  die  manriage^settlement;  or,  9w  That      v^p^^^ 
they  were  not  comprised  in  the  will  of  Sir  John  Gibbons,        jy^^ 
and,  therefore,  descended  to  Sir   William,  as  his  heir  at       at^ainst 
law.     1 .  The  copyhold  lands  were  parcel  of  the  manor  of        Pott* 
Stanwell,  for  they  are  stated  to  have  been  held  of  the  ma- 
nor, and,  in  contemplation  of  law,   customary  lands  held 
of  a  manor  are  parcel  thereof.    The  freehold  interest  is  in 
the  lord,  for  which  reason  the  copyholder  cannot  prescribe 
in  ao'ue  estate.    The  forms  of  conveyancing,  as  well  as  those 
ijii  pleading,  prove  the  same  position ;  for  copyholds  pass  by 
surrender  to  the  lord,  and,  from  the  nature  of  a  surrender,  it 
can  only  be  made  to  one  who  has  a  higher  interest  in  the 
estate  dian  the  person  who  surrenders.    The  copyholder  is,      [  714  ] 
in  point  of  law,  only  tenant  at  will.    These  copyhold  lands, 
tlief  efore,  passed  by  the  original  and  subsequent  deeds.    The 
words  are  certainly   sufficiently  comprehensive  to  include 
them ;  for  they  not  only  mention  ^'  manor  or  lordship,''  but 
also  *\  all  rights,    privU^es,   and  appurtenances  thereunto 
^'  belonging."    Sir  John  Gibbons,  as  mor^^agor  in  posses- 
sion, could  do  no  acts  to  injure  or  dhninish  the  security  of  the 
mortgagee;  though  he  might  do  such  as  should  tend  to  her 
advantage.     He  might  take  a  surrender,  or  an  escheat,  for  the 
benefit  of  the  mortgagee.    So  it  is  settled,  ''  that  if  one  who 
'^  has  a  manor  devise  it,  and,  after,  a  tenancy  escheat,  that 
/'  shall  pass  by  the  devise  as  part  of  the  manor  ;*'  Bunter  v. 
Coke  (a).    The  surrenders  to  Sir  John  Gibbons  were  the  mere 
determinations  of  estates  at  will  in  parcel  of  the  manor  mort- 
gaged to  Mrs.  Child.    The  lands  surrendered  became,  after 
the  surrender,  part  of  the  mortgaged  premises  comprised  in 
the  deeds  of  the  7th  and  8th  of  April,  1755,  and  in  the  mar- 
riage-settlement of  Sir  William  Gibbons;  and,   therefore, 
after  the  redemption  of  the  mortgage,  and  the  death  of  Sir 
John,  tliey  vested  in  Sir  William  a»  tenant  for  life. — tf .  But, 
if  the  court  should  think  the  settled  estate  confined  to  such 
lands  as  Sir  John  had  at  the  time  of  the  first  mortgage  to 
Mrs.  Child,  Sir  William  will  be  entitled  to  them  as  heir  at  ' 

law,  if  they  did  not  pass  by  the  will.  Now,  by  the  will,  no- 
thing is  devised  but  a  reversion  in  the  manors,  and  the  fi  eehold 
estate,  (exclusive  of  the  manors,)  which  he  purchased  after- 
wards. 

2^  Question. — ^There  are  also  two  grounds  upon  \\Jiich  Sir 
William's  claim  to  the  freehold  purchases  of  his  father  may 
be  supported. — 1  •  The  purpose  of  the  second  devise  was  to 
pay  off  mortgages  and  other  incumbrances  afiecting  the  lands, 
and  which  were  a  real  lien,  and  would  be  a  charge  upon  them, 
into  whatever  hands  they  might  come.  Now,  after  the  tnort* 
gage  on  the  freehold  purchase  was  paid  off,  there  were  no 

incumbrances 

(a)  B.R.M.6  Ann.  1  SaUc.  237,  238. 
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1781*       incumbrances  on  the  freehold  estate,  that  would  have  followed 
\^»v"^>       1^  ^^o  whatever  hands  it  came.     The  testator  is  not  stated  to 
Dob  have  left  any  bonds  which  would  affect  tlie  land;     Before 

against  the  statute  of  3  IV.  ^  M.  c.  14.  lands  in  the  hands  of  a  devisee 
Pott.  were  not  liable  to  bond-debts,  and,  since  the  statute,  it  has 
been  held  ^'  that  a  bond  is  not  a  lien  upon  tlie  land  ;'*  Par- 
slowe  V.  Weedon  (b).  If  an  heir  at  law  sell  the  lands,  a  bond- 
creditor  cannot  follow  them.  The  purpose  of  the  devise  to 
[  715  1  the  trustees  being,  therefore,  fulfilled  before  the  testator's 
death,  the  devise  itself  became  void. — But,  2.  If  this  con- 
struction should  not  be  adopted,  still,  an  event  happened  after ' 
the  making  the  will^  by  which  that  part  of  it  which  relates  to 
the  freehold  purchase  was  revoked.  It  is  an  established  rule, 
that,  if  the  nature  of  a  testator's  interest  is  altered  after  the 
devise,  such  alteration  operates  as  a  revocation  in  law  pro 
tanto.  Thus,  if  a  man,  seised  in  fee,  make  a  will  of  lands, 
and,  afterwards,  make  a  feoffment,  or  levy  a  fine,  to  the  use 
of  himself  in  fee,  though  he  is  in  of  the  old  estate,  yet  this 
is  a  revocation.  1  Rollers  Abr.  614,  6 15.  Now,  in  this  case> 
at  the  time  of  the  will,  the  legal  estate  was  in  Mrs.  Child^ 
and,  after  the  will,  was  transferred  from  her,  and  conveyed 
to  Pickerings  and,  though  the  equitable  interest  may  have 
remained  tlie  same  after  the  conveyance  to  Pickerings  yet, 
there  having  been  an  alteration  in  the  legal  estate  after  the 
will,  that  shall  operate  as  a  revocation;  for  it  was  determined^ 
in  the  case  oithe  Earl  of  Lincoln  v.  Rolls  (a),  that  equitable 
and  legal  estates,  as  to  implied  revocations,  stand  upon  the 
same  footing,  and  are  governed  by  the  same  rules. 

For  the  defendant,  the  substance  of  the  arguments  was 
as  follows: 

1^/  Question. —  I.  All  the  interest  which  Sir  John  Gibbons 
had  in  the  manor  of  Stanwell  at  the  time  of  the  first  mort- 
gage certainly  passed  by  the  marriage-settlement,  to  the  lessor 
of  the  plain{iff ;  therefore,  the  freehold  interest  in  die  whole 
passed ;  but  the  copyhold  interest  did  not  pass,  because  that 
was  not  in  Sir  John  at  the  time  of  the  mortgage.  The  copy- 
hold interest  is  a  distinct  permanent  thing,  taken  notice  of  by 
•  the  law,  and  was,  in  this  case,  in  divers  persons  distinct  from 
the  lord,  at  the  time  of  the  mortgage.  As  soon  as  the  niort« 
gage  became  forfeited,  M  rs.  Cfiild  had  aii  absolute  estate  in 
fee-simple  in  the  manor,  or  freehold  part;  and  Sir  Johny  firom 
that  time,  was  only  her  tenant  at  will.  Under  those  circum- 
stances, the  snrrcndera  were  made  to  him  in  fee.  It  is  not 
true,  when  a  tenant  of  a  manor,  either  for  a  lesser  estate,  or 
in  fee,  takes,  by  surrender  or  forfeiture,  a  copyhold  estate  held 
of  the  manor,  ■  that  the  copyhold  is  thereby  extingui^ed, 
and  blended  in  the  manor.  In  the  first  case,  the  qualified 
holder  of  the  manor  cannot  extinguish  it ;  for,  if  he  lets  it 

for 

(hjCanc.Trin.l7^S.lEg,Ca.'i4,9.     Pari.  Cases  J 54.     S.  C.  I   Eg.  Ca. 
(a)  Dam.  Froc.   T.  1  695.     Show.     411,  412.  2  Frecm.  202. 
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for  years  by  indenture^  it  will  »tiU  continue  demiseable,  aa       1781* 
copyhold,  by  the  reversioner.     In  tlie  other  case,  i.  e,  where      \,^^y,^ 
he  is  tenant  in  fee  of  the  manor,  he  VMiy  extinguish  the  copy-         })oe 
hold  by  granting  it  out  by  a  deed  or  common-law  conveyance,       airainst 
for,  after  that,  it  would  lose  an  essential  quality  of  copy-        Pott. 
hold,    because  it  would  not  have  continued  demiseable  by  . 
copy  of  court  roll ;  but,  in  that  case,  till  he  does,  the  copy- 
hold interest  only  continues  suspended,  and  it  may  be  granted 
out  again  as  copyhold.     If  Sir,  John  Gibbons  had  had  po  in- 
terest in  the  manor  at  the  times  of  the  surrenders  to  him ;  if, 
for  instance,  Mrs.  Child  bad,  before  that  time,  taken  posses- 
sion of  it  by  ^ectment,  he  might  have  compelled  her  to  ad- 
mit him  as  tenant  of  the  surrendered  copyholds.     Being  ter 
nant  at  will  under  her,  at  the  time  the  copyhold  interest  was 
suspended,  he  could  not  admit  himself ;  but,  as  soon  as  his 
tenancy  at  will  should  have  ceased,  by  a  severance  of  the  pos- 
session of  the  manor,  and  of  the  copyhold,  he  could  have 
obliged  her  to  admit  him  ;  and  she  would  have  been  entitled 
to  all  the  incidental  services  from  him.     This  doctrine  is 
clearly  explained  in  Frenche's  Case  (a),  and  in  that  of  Co- 
nesbie  v.  Rush/  (b)- — 2.  If  these  copyhold  lands  are  not 
comprehended  in  the  settlement,  they  must  be  considered  as 
having  passed  by  the  will.     There  are  certainly  words  suffi- 
cient for  that  purpose,  viz.     "  All  other  my  messuages,  lands, 
''  hereditaments,  and  real  estates.*'    That  general  words  like 
these  will  pass  copyhold,  as  well  as  freehold,  lands,  has  often 
been  determined  [1] ;  as  in  Acherley  v.  Vernon  (c),  and  Doe^, 
Lessee  of  Pate,  v.  Davy  (d)  [2]  [f  151]. 

It 

Ca)  B.  R.  M.   18  4"  19  JS/.    4  Co.  to  comprehend  copyholds^   The  court, 

31.  a,  b.                             V  however,  in  that  case,  desired  it  might 

Cb )  B.  R.  E,    38  EL  Cro.  "EL  459.  be  understood,  that  they  gave  no  dcd- 

[1]  The  words   of  the    statute  of  sive  opinion  on  the  point. 

57  EUz.  c.  4.  §  2.   against  covinous  By  13  Eiiz.  c.  7-  ^  2.  commissionen 

and     fraudulent    conveyances,     are,  of  bani^riipt  are  authorized  to  dispose 

**  landSf  tenementSy  or  other  heredita-  of  "  all  the  bankrupt's  lands,  tenemestts^ 

*•'  ments  •whatsoever"     In   the  Law  of  "  or  hereditaments  y   as  well  copy  or 

N,  Pr.  p.  108,  edition  of  1775,  a  case  "  customary  hold,    as    freehold,"    by 

is  stated,  where  Blenc owe,  Justice,  said,  which  it  should  seem,  that  the  legisU- 

that  copyholds  arc  not  within  those  tore,  at  that  time,  thought  the  general 

words ;  but,  in  Due,  Lessee  of  Jl^atson  Sf  words  as  applicable  to  copyhold  as  to 

othersyv.  Routledge,  B.  R.  M,  iH  Geo,  freehold. 

3.  [t  152]  Lord  Mansfield  said,  that  fcj  Cane,  M.  iOGeo.  l.gMod.'GS. 

dictum  was  of  no  authority,  and  ought  lO  Mod.  518.  Co7n  381. 

to   be   rejected  ;  and  AstoUy  Justice,  (d)  B.  R,  M.  15  Geo,  3. 

said,  he  remembered  a  castf,  where  ge-  [2]  That  case  was  as  follows:  TViL 

Beral  words  of  that  sort  had  been  held  lia^n  Davy,  hy  his  will,  dated  April^ 

[t  154]  Since  reported,  Coxop.  158.      [t  152]  Since  reported,  Coiep.  705. 
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It  U  true,  tfiese  copyholds  were  not  surrendeted  Irjr  Str 
John  Gibbons  to  the  use  of  his  will,  but  he  was  in  a  ntaa- 
tion,  with  regard  to  them,  at  the  time  of  making  his  will, 
which  rendered  that  impossible ;  for  he  was  tenant  of  die 
manor  itself,  under  Mrs.  Child,  and  could  not  surrender  to 
himself.  But  it  will  not  be  denied,  that  the  copyholds  were 
descendible,  and,  if  so^  they  were  deviseable ;  those  terms  be- 
ing convertible,  according  to  the  doctrine  in  Selwiny.  Sel* 
fnn(a),  as  stated  by  Lord  Mansfield,  in  deliyerii^  the 
opinion  of  the  court  m  Koe  v.  Griffiths  (b). 

2d  Qtieitionw — 1.  Hie  argument  drawn  from  the  word 
**  incumbrances^^  in  the  devise  of  the  freehold  lands,  loses 
any  effect  it  might  otherwise  be  imagined  to  have,  when  it  is 
considered,  that  the  object  of  the  devise  to  the  trustee  was 
not  solely  to  pay  the  debts ;  for  the  residue  of  the  money 
arising  from  the  sale  is  directed  to  be  applied  to  the  payment 
of  the  younger  children's  fortunes,  and  that  trust  is  not  pre- 
tended to  be  yet  satisfied.  This  supersedes  the  necessity  of 
showing  what  however  seems  pretty  clear,  viz.  that  ^<  other  in- 

"  cumbrances^ 


1767,  and  attested  by  three  v7iiTvesse8, 
after  several  general  and  specific  de- 
vises, and  legacies,  made  the  follow- 
ing residuary  devise :  '*  And,  as  to 
all  the  rest  and  residue  of  my  estate, 
of  what  nature,  kind,  or  quality  so- 
ever, I  give  and  bequeath  the  same  un- 
to my  brother  William  Pate,  his  heirs, 
executors  and  administrators,  accord- 
ing to  the  nature  of  the  respective 
estates."  On  the  l6th  oi  May,  1763, 
the  testator  purchased,  and  was 
admitted  to,  a  copyhold  estate,  in  fee, 
at  Hampsteady  and,  at  the  same  court, 
surrendered  it  to  such  use  as  he  should, 
by  his  last  will  in  writing,  limit  and  ap- 
point. On  the  18th  o( November,  1769, 
he  made  a  codicil,  attested  by  three 
witnesses,  reciting,  that  he  had  made 
his  will  in  1767,  by  which  he  had  de- 
vised certain  fee-farm  rents,  and  now, 
by  this  codicil,  he  gave  those  rents  to 
Mrs,  Davy  for  the  term  of  her  na- 
tural life,  and  gave  her  the  house  at 
Hampstead  for  life,  SrC,  and  some  other 
specific  legacies,  and  then  followed 


ti 


u 


li 


cc 


this  clause ;  "  And  I  do  ratify  and 
"  confirm  all  and  every  the  gifts,  de- 
vises, and  bequests,  contained  in  my 
said  will,  except  what  I  have  here- 
by altered ;  and  I  do  desire,  that 
the  present  writing  may  be  annexed 
to,  accepted,  and  taken,  as  a  co- 
dicil to  my  said  will,  to  all  intents 
and  purposes/'  At  the  time  when 
the  will  was  made,  he  had  no  copy- 
hold lands.  The  question  was,  if  those 
acquired  afterwards  passed  by  the  will. 
The  court  held,  that  they  did ;  that 
the  words  in  the  will  were  sufficient  to 
pass  copyhold  property,  and  tliat  the 
effect  of  the  codicil  was  to  operate  as 
a  republicatiofiy  and  to  bring  the  will 
to  the  date  of  the  codicil  [<i>],  and 
for  this  they  relied  on  Achcrly  v.  Ver- 
non, reported  by  Corny ns,  as  an  autho- 
rity in  point. 

(a)  B.  R,  M.  1  Geo.  3.  2  Burr. 
1131.  1  Blackst.  222.  251. 

CbJ  B.  R.  M.  7  Geo,  3.  4  Burr. 
1952. 1962.  1  Black6t.  605,  606. 


[<33^]  Copyhold  lands  purchased  af- 
ter the  making  of  a  will,  do  not  pass 
by  such  will.    Spring  v.  Biles,  B.  R, 


M.  24  Geo.  3.  1  Term,  Rep.  435,  & 
Cam,  Scacc» 
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^  cumbrances^'  must  be  construed  to  include  bonds.— -2.  As  to 
the  supposed  implied  revocation.  Sir  John  Gibbons,  at  the 
time  of  the  will,  had  only  an  euuitable  estate ;  the  legal  in- 
terest was  in  Mrs.  Child,  In  like  manner,  at  his  death,  as 
*well  as  during  the  intervening  period  of  time,  he  had  but  an 
equitable  estate.  The  legal  title  had  been  shifted  from  Mrs. 
Child  to  Pickering,  but  the  equitable  title  had  remained  un- 
altered in  the  testator.  Now,  uiat  a  will  is  not  revoked  by  the 
mere  change  of  a  trustee,  was  directly  and  solemnly  decided 
in  the  court  of  Chancery,  on  a  re-hearing,  and  after  full  ar- 
gument at  the  bar,  in  a  recent  case  of  Jyatts  S^  others  v.  Ful' 
iarton  (c) ;  the  circumstances  of  which  case  were  these :  WU' 
Ham  Watts,  by  his  will,  dated  the  11th  of  May,  176t,  de* 
vised  all  his  real  estate  in  Berkshire,  to  certain  trustees,  and 
their  heirs,  to  the  use  of  the,  first  and  second  sons,  and  first 
and  second  daughters,  successively,  in  strict  settlement,  with 
remainder  to  his  own  right  heirs.  On  the  29th  of  February^ 
1764,  he  made  a  codicil  to  this  will,  reciting,  that,  since  toe 
publication  thereof,  he  had  contracted  with  the  Duke  of 
Kingston  for  the  purchase  of  certain  lands  in  Buehnghan^ 
shire,  and,  thereby,  directed  the  trustees  and  executors  in  his 
will,  out  of  the  residuum  of  his  personal  estate,  to  pay  the 
pordiase-money,  and,  on  payment  thereof,  he  directed,  that 
the  said  purchased  premises  should  be  conveyed,  settled,  and 
limited,  to  the  same  uses,  and  on  the  same  tnists,  as  by  his 
will  he  had  limited,  and  declared,  concerning  his  estate  in 
Berkshire,  Afterwards,  the  testator  himself  corapleated  the 
purchase  referred  to  in  the  codicil,  and  took  a  conveyance 
of  the  purchased  premises,  to  certain  trustees  therein  named, 
in  fe^,  in  trust  for  himself,  and  his  heirs,  soon  after  which 
he  died.  The  bill  was  brought  by  the  younger  children,  to 
have,  (inter  alia,)  the  trusts  in  the  will  and  codicil  carried 
into  execution,  as  to  the  new  purchased  estate.  The  Master 
of  the  Rolls  having  omitted  to  give  any  directions  as  to  that 
point,  the  case  caine  on,  by  petition  and  appeal,  before  the  Lord 
Chancellor,  and  the  question  was.  Whether  the  convey- 
ance of  the  new  purchased  Itmds  to  the  trustees,  subsequent 
to  tlie  will  and  codicil,  was  not,  pro  tanto,  a  revocation 
thereof?  The  testator  Watts,  at  the  time  of  making  the  co- 
dicil, the  thing  being  inferi,  was  in  the  nature  of  a  mortgagor, 
and  the  Duke  of  Kingston  a  trustee  for  him.  Afterwards, 
before  his  death,  the  Ici^al  estate  vested  in  the  new  trustees. 
Yet  Lord  Bathurst  decreed,  that  there  was  no  revocation, 
and  that  the  trusts  should  be  carried  into  execution  [f  153]; 
relying  much  on  the  general  proposition  laid  down  by  Lord 
Hardwicke,  in  Parsons  v.  Freeman  (a), viz*  "That,  where 
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Co  J  Cane.  T.  14  Gro.  3. 


[t  1 53  ]  t^ide  Gremhill  v.  Grcenhill,     7^9* 
Cane,  ii.  1711.  2  Vtrn.  679- 


CaJ  Cane,  9  ^ov.  1761.  3  Atk,  741, 
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1781.       ''  *  ™^^  ^^  ^"  equitable  interest  in  fee,  in  an  estate^  and 

'^^^^^      *'  devises  it,  and  afterwards  makes  a  conveyance  of  the  l^al 

Doe         "  estate  to  the  same  uses,  this  is  no  revocation.'* — ^That  case 

against       of  fVatts  v*  FuUarton  is  decisive,  being  indeed  stronge  than 

Pott.        ^^  present,  for  even  the  equitable  interest  had,  there,  been 

in  some  degree  altered. 

Lawrence,  in  reply,  insisted;  1.  With  r^ard  to  the  copy- 
hold lands,  that  it  was  sufficient  for  his  argument,  that  Sir 
^John  Gibbons  was  lord  .of  the  manor,  in  possession  at  the 
time  of  the  surrender.  That  he  meant  to  benefit  the  fiianor. 
not  to  keep  the  copyholds  distinct.  If  that  had  been  his  in- 
tention, he  would  tiave  purchased  them  in  another  person's 
name.  He  also  contended,  that,  though  ^it  was  true  that  the 
settlement  referred  to  tiic  mortage,  yet,  if  all  the  words 
were  taken  together,  there  was  enough  to  pass  copyholds 
purchased  vafter  the  mortgage,  though  they  should  be  held 
not  to  be  subject  to  the  mortgage.  But  if  they  should  not 
be  thought  by  the  court  to  pass  by  the  settlement,  still  they 
could  never  be  included  in  the  will,  since,  after  disposing  of 
Che  reversion  of  the  manors,  and  auilting  that  subject,  it  re- 
cites that  he  had  made  considerable  purchases  of  other  real 
estates,  and  then  disposes  of  '^  all  other  his  messuages,  lands, 
^'  Isc*'  words  clearly  calculated  to  exclude  every  thing  beloi^- 
ing  to  the  manors.  2.  As  to  the  freehold  lands,  he  said,  the 
case  of  Watts  v.  FuUarton  was  contrary  to  that  oi  the  Earl 
of  Lincoln  v.  Rolls,  and  seemed  a  very  extraordinary  deter* 
mination ;  for  that,  at  the  time  of  the  codicil,  fVatts,  had 
no  interest  in  the  land  afterwards  purchased  of  the  Duke  of 
Kingston,  and  nothing  but  a  mere  claim. 

Lord  Mansfield  said,  that,  in  equity,  tliey  considered 
tuch  a  contract  as  that  recited  in  the  codicil  in  fVatts  v.  Ful' 
larton,  as  compleated,  so  as  to  make  the  seller  a  trustee, 
and  the  buyer  cestui  que  trust ;  that,  if  the  parties  had  died 
before  any  conveyance,  the  heir  of  Watts,  (had  there  been  no 
devise,)  would  have  taken  the  land,  and  the  executors  of  the 
Duke  of  Kingston,  the  money.  His  Lordship  then  asked 
Lawrence,  how  the  heir  at  law  could  maintain  an  ejectment 
for  the  freehold  lands,  as  the  legal  interest  was  clearly  in 
Pickering ;  to  which  he  ansMered,  that  he  conceived  it  to  be 
now  settled,  that  the  title  of  a  mere  trustee  shall  never  be  set 
up  to  keep  the  cestui  que  trust  out  of  possession. 
[  720  J  The  court  took  time  to  consider  till  this  day,  when  Lord 

'     Mansfield  delivered  their  opinion,  as  follows: 

Lord  Mansfield, — Except  Mr.  Justice  Buller, — Mho, 
for  private  reasons  of  connection  with  one  of  tlie  parties,  has 
declined  giving  any  opinion,  and  has  had  no  share  in  our  deli- 
berations,— we  are  all  clear  in  the  opinion  I  shall  now  deliver. 
This  eiectment  is  brought  to  recover  the  possession  of  two 

denominations 
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denominations  of  land  ;  1.  Certain  copyhold  or  customary  te-      1781* 
nements  held  of  the  manor  of  Stanwelly  which  were  surren-  •     ^^^>/^ 
dered  to  Sir  John  Gibbons,  prior  to  the  setdement  on  the         Dos 
marriage  of  his  son,  the  present  lessor  of  the  plaintiff;  and,       against 
fi.  Certain  freehold  lands  which  were  purchased  and  mort-        Pott. 
gaged  in  fee,  by  Sir  John,  then,  after  the  setdement,  devised 
by  will,  and,  after  that,  the  mortgage  upon  them  paid  off, 
and  a  conveyance  of  them  made  by  the  mortgagee  to  a  trustee. 
I  will  take  them  separately ;  because  the  questions  concerning 
them  are  entirely  different,  and  independent. 

1.  As  to  the  copyhold  tenements,  the  facts,  in  substance, 
-are  shordy  these  :T--(Here  his  Lordship  stated  the  material  part 
of  the  case,  as  far  as  concerned  the  copyholds,  and  said,  he 
thought,  under  the  word  "  manor,**  all  the  consequences  and 
incidents  would  have  passed,  which,  in  these,  as  in  all  the 
conmion  dragnet  conveyances,  were  specifically  enumerated.)— 
The  question,  on  this  part  of  the  case,  is,  whether  these  co- 
pyhold tenements  go  to  Sir  William  as  tenant  for  life  under 
the  settlement,  or  whether  they  pass  by  the  will ;  and  we  are 
clearly  of  opinion  that  they  must  go  to  the  uses  of  die  set-  * 
dement.    To  go  by  steps  :  After  the  mortgage,  the  mortgagee 
in  fee  had  a  right  to  the  manor  and  every  ^ing  held  of  it  as 
parcel  thereof  [f  I].    In  notion  ef  law,  the  mortgagor  was 
only  tenant  at  will,  or,  at  most,  from  year  to  year.     He  had 
the  lowest  estate  possible.     In  eqtaty,  he  was  lord  of  the  ma- 
nor, subject  to  the  charge  upon  it ;  but  he  could  do  nothing 
to  weaken  the  security.     In  both  views  it  is  clear  what  he 
could  do  in  consequence  of  the  surrenders.     He  had  the  op- 
tion, if  he  had  been  absolutely  tenant  in  fee,  either  to  con- 
tinue the  copyholds  as  parcel  of  the  manor, — by  granting 
them  out  again  by  copy  of  court  roll,  because  the  custom 
is  not  broken  by  their  merely  having  continued  in  the  lord's 
hand,  but   they  may,    notwithstanding,  be  alleged  to  have 
been  demised  and  demiseable,  by  copyof  court  roll,  which 
is  all  that  is  necessary,— or  to  sever  them  from  the  manor,  by      [  721  i 
,any  common-law  conveyance,  as  a  lease,  S^c/    But  the  ma- 
nor being  mortgaged  in  fee,  he  could  not  sever  them,  because 
that  would  have  diminished  the  security ;  for  the  mortgagee 
had  a  right  to  the  services,  quit-rents,  escheats,  forfeitures, 
and  other  casualties.     If  we  consider  his  legal  interest,  being 
only  tenant  at  will,  he  could  not  sever  the  copyholds.    The 
argument  is  stronger  oo  the  settlement,  for  the  surrenders  had 

then 


[f  1]  So  in  iloe  v.  Weggy  6  T.  R.  ments,  parcel  thereof,  which  were  sur- 

708,  it  was  held  that  where  the  lord  rendered  to  him,  those  tencmcnU  passed 

of  a  manor  devised  it  by  will,  and  af-  by  the  will, 
tcrwards  purchased  cQpybold    tcne- 

Vol.  II.  Y 
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1781*       ^^^  ^^^^  made,  and  all  is  included  in  die  aetdement,  so  thal^ 
\^^^^^^       after  that,  he  could  not  sever,  in  respect  of  the  settlement. 
Doe         The  next  consideration  is,  had  Sir  John  any  idea  of  severing 
against        the  copyholds  ?  Did  he  mean  to  do  it  by  his  will  ?  It  is  plain. 
Pott.        on  the  face  of  it,  that  he  did  not ;  for,  after  reciting  the  set- 
tlement, he  devises  only  the  reversion  of  the  manors,  and  does 
not  inention  the  customary  lands.    Then,  he  devises  ''  all 
^'  other,  his  messuages,   lands,    hereditaments,  and  real  es- 
"  tates."  Therefore  qudcunque  via,  we  are  clearly  of  opinion, 
that  Sir  William  is  entided  to  the  copyhold  tenements ;  be- 
cause, 1 .  They  were  settled  as  part  of  the  manor,  and  could 
not  be  severed  by  the  will ;  and,  2.  If  they  could  have  been 
severed  by  the  will,  that  was  not  done. 

2.  With  regard  to  the  freehold  estate,  the  facts  are  as  fol- 
lows : — (His  Lordship  then  gave  an  abridgment  of  the  case 
as  to  what  concerned  the  second  question.) — ^These  lands  are 
claimed  by  the  lessor  of  the  plaintiff  in  this  ejectment,  as  heir 
at  law  to  his  father.  The  objection  to  this  is,  that  he  cannot 
recover  them  in  ejectment  as  heir  at  law,  because,  (inde- 
^  pendent  of  the  devise,)  by  the  lease  and  release  of  the  1st 
and  2d  of  March,  1776,  they  were  conveyed  in  fee  to  a 
trustee,  and  the  legal  estate  is  in  such  trustee.  It  is  answered, 
that  this  is  indeed,  primd  facie,  true,  but  that  it  has  been 
settled  for  years,  that  a  mere  trust  estate  shall  not  be  set  up 

?;aiiist  a  cestui  que  trust  [+  154]  ;  and,  the  conveyance  to 
ickerins  having  operated  as  a  revocation  of  the  devise  of 
these  lands,  he  is  a  mere  trustee  for  the  heir  at  law.  Now,  in 
the  first  place,  the  rule  only  is,  (and  I  hope  it  is  so  understood,) 
that  the  trust  estate  shall  not  be  set  up  in  an  ejectment  to 
defeat  the  cestui  que  trust  in  a  clear  case.  In  such  a  case^ 
where  the  trust  is  perfectly  clear  and  manifest,  the  rule  stands 
[  722  ]  upon  strong  and  beneficial  principles,  because,  in  ejectment, 
the  question  is,  who  is  entitled  to  the  possession.  But,  if 
the  trust  is  doubtful,  a  court  of  law  will  not  decide  upon  it  in 
an  ejectment.  It  must  be  put  into  another  way  of  enquiiy. 
But,  in  the  second  place,  there  seems  to  be  no  doubt  here^ 
that  the  person  having  the  legal  estate  is  not  a  trustee  for  the 

heir 

[t  154]  Vide  Goodtitle  v.  Knot,  B.  lessee  of  Brisfowe  v.  Pegge,  B,  R.  E. 

R.  E,  14.  Geo.  3.  Cou^t.  43.  46.  Lade  25  Geo.  3.  1   Term  Rep.  758,  fi.  CaJ. 

V.  Ilolford,  B.  R.  E.  3  Geo.  3.  Law  of  But,  vide  Doe,  lessee  of  Hodsden,  v. 

N.  Pr.  Ed.  1775.  p.  110.  Butterjieldy.  Staple,  B.  R.  M.  29  Geo.  3.  2  Term 

Heath,  B.  R.  U.  23  Geo.  3.  O  Doe,  Rep.  684  [f  2]. 


[f  2]  See  also  Doe  d.  Bowerman  v.  text,  that  the  legal  estate  in  a  trustee 

Sybovrn,   7  T.  R.  3,   Roe  d.  Reade  v.  cannot  be  set  up  in  ejectment  against 

Readc,  8  T.  JR.  118,  and  Doe  v.  IVroot,  the  cestui  que  trust,  is  mentioned  a* 

5  East.  132,  where  the  doctrine  in  the  long  ago  rej^udiatcd. 
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lieirat  law.^  Sir  JoAii  Gibbons^  at  the  time  of  the  devise^       1781, 
}mA  merely  the  equitable  fee  in  him.     Mrs.  Child  was  liis       s^v^ 
trustee.    Then,  on  payment  of  the  mortgage  money,  riie  con-         Pos 
▼eyed  the  legal  estate  in  fee  to  Pickerings  which  was  merely       against 
transfe|;ring  it  from  one  trustee  for  Sir  John  to  another ;  and  I        Pott, 
know  of  no  determhiation,  or  case,  in  which  a  bare  change  of 
a  trustee  has  been  held  to  revoke  a  will.     On  the  contrary, 
Mr.  Wilson  cited  a  very  strong  case  where  it  was  held,  that 
It  does  not.    All  revocations,  which  are  not  agreeable  to  the 
intention  of  the  testator,  are  founded  on  artificial  anid  absurd 
reasoning.     The  absurdity  of  hot  A' Lincoln' li  case  is  shock- 
ii^.     However  [f  3],  it  is  now  law.     But  here,  qu&cunqut 
via  dat&f  Sir  WitUam  cannot  recover  these  freehold  lands ; 
for,  1.  The  trust  is  at  least  doubtful,  which  is  sufficient ;  buf, 
2.  We  think  the  will  as  to  them  is  not  revoked. 

The  Posiea  to  be  delivered  to  the  plaintifif  [1]. 

[l]  Because  he.  was  entitled  to  recover  j»firr^  of  the  premises. 


Grant  against  Astle.  seihT/uJe.   '^ 

npHIS  was  a  writ  of  error,  from  the  court  of  Cofhfnon  2°* *°®^'*'»o* 
^    PleaSy  on  an  action  of  assumpsit  by  Astkf  as  lord  of  tlie  the^MTmitsion  to 
manor  of  Great  Tay,  in  the  county  of  Essex,  against  Grant,  *^^rai  copyhold 
for  the  fines  assessed  by  the  lord,  on  Grant's  admission  to  any  ^unt  iTthe 
eight  diflPerent  customary  tenements.     The  declaration  con-  <*cciarmtion  sute 
aisted  of  three  counts.     The  first  stated,  that  Astle  was  lord  ^hough^the* 
of  the  manor ;  That  the  eight  tenements— ^enumerating  dnd  ethers  state  se- 
describing  them  particularly,  with  their  names,  and  the  names  a^nUreda-*^'* 
of  the  different  parts  of  which  each  consisted,  where  there  inag«8,  and 
were  different  parts  of  the  same  tenement  with  distmct  oames,  pl^SS^SnV*** 
and  the  number  of  acres  which  each  tenement,  or  its  d^Feretit  error.—^A  court 
parts,  by  estimation  contained) — were,  and,  for  time  imme-  ^!f"?^  °*"y. ' 

*.,•,,,  ii»i  •!  1  •ward  a  ventre 

monal,  had  been,  parcel  of  the  said  manor,  and  customary  demoo. 
tenements  of  the  said  manor,  demised  and  detniseable  by  c6py 
of  court-roll  of  the  said  manor,  by  the  lord  of  the  said  hianor,      [  7^3  ] 
or  by  his  steward,  or  deputy  steward  of  the  courts  of  the  same 

manor 


[f  3]  Lord  Mansfield  used  srmflfftr  doctrine  of  revocation  by  subsequent 

ej^pressions  with  respect  to  the  Earl  of  conveyance,  by  Ashkurst^  J.  in  Oood- 

Lincoln  s  case  in  Roe  v,  Griffiths,  4  tifle\.0tXDay,7  T.R,  420,9,ndl  B,Sf 

Burr.  1460,  and  they  are  referred  to  P.  576. 
as  a  strong  authority,  in  support  of  the 


Y2 
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1781 «      manor  for  the  time  being,  to  any  person  or  persons  entided 
K^^^^^      to  take  the  same  in  fee-simple  or  otherwise,  at  the  will  otliie 
Gra VT      lord,  according  to  the  custom  of  the  said  manor ;  and  that 
against       within  the  manor  there  was  a  custom,  that  every  customary 
AsTLE*      tenant,  upon  his  admission  to  any  customary  tenement,  parcel 
of  the  manor,  by  the  lord  or  his  steward,  or  deputy  steward, 
should  pay  to  the  lord,  a  reasonable  sum,  to  be  assessed  by 
him,  or  his  steward,  or  deputy  steward,  for  a  fine  for  sucn 
his  admission  to  such  customary  tenement:  It  then  stated 
eight  several  admissions  of  Grant,  by  the  deputy  steward,  to 
each  of  the  eight  customary  tenements  respectively ;  ^fhat  the 
Jirst  was  of  a  large  annual  value,  viz.  of  the  annual  value  of 
«£'£3.  8s.  9^*  and  that  Astle,  at  the  time  of  the  aflmission  of 
Grant  to  this  first  tenement,  did  assess  or  appoint  the  sum  of 
jf  46.  17«.  6d,  as  and  for  a  fine,  for  his  admission  to  that  te- 
nement, t6  be  paid  by  Grant  to  jistle,  at  the  messuage  called 
the  Guildhall,  ui  Great  Tay  aforesaid,  being  the  place  where 
the  courts  for  the  manor  were  usually  liolden,  at  12  o'clock^ 
A*  M.  on  Thursday,  the  £Oth  of  ^tigti^,  then  next  ensuitig; 
That  die  said  «£46.  17^*  6d,  was  a  reasonable  sum. of  money 
to  have  been  paid  to  Astle  by  Grant,  for  his  admission  to 
that  tenement ;    and  then  an   assumpsit  by  Grant  for   the 
^46.  17s.  6d, ;  llien  similar  separate  allegations  with  r^ard 
to  the  several  fines  of  £4.  lOs. ;  £^.  VZs.  6d.',£\\.\Ss.  Od.; 
£S.  Os.Od.y  £\.  10s.  Od. ;  £7.  10s.  Od. ;  and  £24.  respec- 
tively, for  the  seven  other  customary  tenements  [1].    The 
second  count  stated.  That,  ''  whereas  Grant,  afterwards,  to 
mt,    8fc.    was   indebted    to  AstU  in  the  fiirther    sufm   of 
j£98.  IBs.  4d.  for  a  certain  other  Jine  due,  and  of  right  pay- 
able from  the  said  Grant  to  the  said  Astle,  as  lord  of  the 
manor  of  Great  Toy,  for  the  said  Astle  %  admi$sion  of  die 
said  Grant,  at  his  special  instance  and  request,  to  certain 
other  customary  tenements,  parcel  of  the  said  manor^  to  be 
held  by  the  said  GraiU  and  his  heirs,  of  the  lord  of  tlie  said 
manor,  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  certain  rents,  services,  and customs,ihere^ 
fore  formerly  due,  and  of  right  accustomed,  ^T^."  and  dien  an 
I  724  1      assumpsit  for  the  said  last-mentioned  sum.     The  third  count 
was  for  £  1  Ou.  paid,  laid  out,  and  expended.     Grant  pleaded 
the  general  issue,  paying,  at  the  same  time,  £84.  6s.  Sd.  into 
court;  and  the  cause  came  on  to  be  tried,  before  Ash  hurst, 
Justice,  at  the  Assizes  for  the  county  of  Essex,  when  a  general 
verdict  was  found  for  Astle,  with  £98.  1 8s.  4d.  damages,  sub- 
ject to  the  opinion  of  the  court  of  Common  Pleas  on  a 

case 

[l]  Some  of  the  counsel  spoke  of  errors,  as  consisting  of  eight  counts, 
•    what  is  here  called  tlietirst  count,  and    there  being  eight  separate  asiumpsiti 
was  80  described  in  the  assignment  of  alleged. 
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case  reserved  [2].  The  court  having  decided  in  favour  of 
^Astle^  he  remitted  the  ^84.  6s.  Qd.  upon  the  record,  and 
took  judgment  for  the  difference.  Grant  then  brought  this 
writ  of  error,  and,  (besides  'several  on  the  first  count,  which, 
not  having  been  insisted  on,  I  omit,)  assigned  the  following 

errors 


Grant 

against  • 

ASTLE. 

•[  725  ] 


[2]  The  case  reserved  stated,  That 
Astle  was  lord  of  the  said  manor  of 
which  the  tenements  mentioned  in  the 
declaration  were  parcel,  and  that  the 
tame  were  held  of  jistle,  as  lord  of  the 
said  manor,  by  copy  of  court-roll,  at' 
the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  and  that  the 
Jint  wai  arbitrary ;  That  Grant  had 
craved  admission,  on  the  death  of  his 
father,  and  was  accordingly  admitted, 
in  fee,  to  all  the  said  copyhold  tene- 
ments, upon  which  admission,  a  fine  of 
£9%.  18«.4£f.  was  assessed;  That  the 
^id  fine  of  £Q%.  18^.  4^.  appeared  to 
be  two  years  improved  value  of  the  said 
tenements  to  which  Grant  was  admit- 
ted,  after  deducting  £2.  l^s.  Sd,  for 
th^  quit-rents^  which  were  ^1.  9^.  lOd. 
a  year  ;  That  JstU  had  not  deducted 
any  thing  out  of  the  said  fine  for  land- 
tax  ;  I'hat  Grant  had  paid  ^84*  5s,  Sd. 
into  court  upon  the  common  rule. 

The  question  stated,  upon  this  case, 
was,  whether  the  lord  of  the  said  mar 
nor  was  bound  to  allow  any  sum  of 
money  for  land-tax,  out  of  the  said 
fine*  If  he  was,  a  lion-suit  was  to  be 
entered ;  if  not,  the  verdict  to  stand. 

After  the  case  had  been  argued  at 
the  bar.  Lord  Loughborough  delivered 
the  opinion  of  the  court,  to  the  follow- 
ing effect: 

Lord  Loughborough^"^  This  question 
was  truly  considered  as  of  great  con- 
cern to  the  public  at  large.  It  has 
undergone  a  very  deliberate  examina* 
lion,  and  we  are  all  of  opinion,  that  . 
the  lord  of  the  manor  is  not  bound  to 
make  any  deduction,  for  the  land-tax^ 
out  of  a  fine  due  for  admission  on  a 
descent,  which  is  the  present  case. 

*  The  grounds  which  led  us  to  this 
determination  lie  in  a  very  narrow 
compass. 

Y 


*  In  the  Jirst  place,  the  land-tax  is 
annual, and,  however  probable  itscon^ 
ti nuance  may  be,  there  can  be  no  le- 
gal presumption  as  to  the  future  iuten* 
tions  of  the  legislature,  and  there  can 
be  no  deduction,  by  anticipation,  of  an 
uncertain  future  burthen. 

'  In  the  second  place,  the  tax,  though 
commonly  called  a  tax  upon  land,  is 
not,  in  its  nature,  a  charge  uponthe^. 
land.  It  is  a  tax  upoo^e  faculties  of 
men,  estimated,  first,  according  to 
their  personal  estate,  secondly,  by  the 
ofiices  they  hold,  and  lastly,  by  the 
land  in  their  occupation.  The  land  it 
but  the  measure  by  which  the  faculties 
of  the  person  taxed  are  estimated;  and, 
where  it  is  intended  by  the  legislature 
that  the  burthen  should  not  ultimately 
rest  upon  the  person  charged,  a  power 
of  deducting  is  given  him  by  the  act{ 
as  in  the  case  of  rents,  and  other  cer- 
tain outgoings.  But  no  deductibn  is 
allowed  for  fines,  which  arc  uncertain. 

'  In  the  last  place,  this  claim  being 
new,  and  there  being  ho  precedent  nor 
instance  to  support  it,  the  usage  of  al* 
most  a  century  is  a  strong  proof,  that 
no  such  deduction  ought  to  be  made, 
and  amounts  to  a  contemporary  and 
permanent  exposition  of  the  land-tax 
acts,  in  favour  of  the  lord. 

'  These  are  the  reasons  which  have 
weighed  in  the  opinion  of  the  court, 
to  determine  this  case  in  the  manner 
I  have  stated. 

'  But  the  subject  having  led  to  much 
curious  and  interesting  enquiry  into  the 
nature  of  copyhold  estates,  and  the 
progressive  advancement  of  the  rights 
of  the  tenant,  I  wish  to  state  a  few  cir- 
cumstances that  have  occurred  to  my' 
observation,  for  the  inaccuracies  of 
which  I  only  am  answerable.  I  do  it  in 
order  to  excite  the  investigation  of  per« 
3  sons 
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Grant 

against 

ASTLE. 
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^nrori  on  the  second  count.  1 .  That  no  title  was  alleged,  nor 
did  appear,  to  be  vested  in  Astle^  to  entitle  him  to  a  fine 
upon  the  admissiou  of  Grant ;  whereas,  by  the  law  of  the 
land,  a  title  ought  to  have  been  stated,  whereby  he  claimed 
the  said  fine.  2.  That -no  custom  or  prescription  was  therein 
stated  or  alleged,  whereby  such  a  fine  as  was  thereby  claimed 

could 


sons  more  able  and  more  diligent ;  par* 
ticularly  of  those  who  are  acquainted 
with  the  antiquities  of  this  country, 
at  well  as  its  laws:  and  I  wish  it  may 
have  the  effect  of  engaging  the  atten- 
tion of  the  plaintiff  in  the  present 
cause,  who,  1  am  sure,  is  very  able  to 
make  an  enquiry  of  the  nature  1  am 
going  to  point  out. 

*  Copyhold  tenures  are  agreed,  by 
all  writers,  to  be  more  ancient  than 
the  Norman  government.  lu  some  of 
the  most  approved  authors,  the  copy- 
hold tenure  of  land  is  derived  from 
the  state  of  villenagf^  which  now  hap- 

f«ly  forms  a  very  obscure  title  in  the 
aw.  It  is  supposed,  that  all  copy- 
holders were  originally  villeins,  and 
that,  by  the  mitigation  of  villenage, 
and  the  progress  of  enfranchisement, 
the  estate  grew,  by  degrees,  to  be  more 
free  and  permanent,  till  it  came  into 
the  condition  of  a  copyhold. 

*  I*  cannot  help  doubting  whether 
that  deduction  is  not  founded  in  mis- 
take. The  circuirstance  which  first 
led  me  to  entertain  the  doubt  is,  that, 
in  those  parts  of  Germany  from  whence 
the^fljow*  migrated  inio England,  there 
exists,  at  this  day,  a  species  of  tenure 
exactly  the  same  with  our  copyhold 
estates,  and  that  there  exists  likewise. 


at  this  day,  a  compleat  state  of  xitlat" 
age ;  so  that  both  stand  together,  and 
are  not  one  tenure  growing  out  of  an- 
other, and,  by  degrees,  assumiiig  its 
place.  In  East  Friezeland,  the  duchy 
of  Brunswick,  and  other  northern  parts 
of  Germany,  there  arc  villeins  in  gross, 
and  villeins  regardant,  with  the  s^me 
rigour  which  our  law  formerly  knew. 
There  are  also  copyhold  tenants,  who 
are  freemen,  but  whose  estates  are 
alienable  only  by  licence,  and  are 
transmissible  by  descent ;  and,  in  both 
instances,  they  must  pass  through  the 
courts  of  the  lord.  Nay,  in  the  an- 
cient seat  of  the  Anglo'Saxons,  there 
exists,  at  this  day,  that  peculiar  de- 
scent to  the  youngest  son,  which  we 
call  Borough-English ;  of  which  the 
name  shews  the  original. 

'  What  I  have  stated  I  found  in  a 
very  accurate  treatise  of  German  law 
by  Selchow,  one  of  the  professors  of  the 
university  of  Gottingen,  entitled,  *^Ele- 
"  nienta  Juris  privati  Germanici,** 

*  This  seems  sufticient  to  negative 
the  idea  that  copyholders  sprang  out 
of  villeins.  In  England,  villenage  has 
ceased,  and  copyholds  remain;  but 
here,  as  in  other  countries,  they  both 
prevailed  at  the  same  time[p  I  J. 

'  It  is  not  diflicult  to  conceive,^hat, 

whenever 


[r  l]  The  inference  derived  from  this 
state  of  property  in  Germany,  appeal's 
a  very . inadequate  ground  for  rejecting 
the  opinion  found  in  our  own  highest 
legal  authorities,  from  the  earliest 
times,  that  copyhold  tenure  is  derived 
from  viilonage.  Does  it  necessarily 
Toilow,  that  even  in  the  part  of  Ger* 


many  here  alluded  to,  the  same  pro- 
cess has  not  taken  place?  May  not 
those  copyholders  in  that  country,wbo 
are  now  freemen,  have  become  so  by 
the  gradual  mitigation  of  their  base 
tenures  established  by  their  laws,  in 
the  same  manner  that  the  concessions 
and  indulgencics  of  the  lords  of  ma- 
nors 
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could  arise  or  become  payable.     S.  That  it  appeared,  "  that 
"  one  gross  sum  had  been  assessed,  and  was  claimed  as  a  fine 

"for 
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whenever  agriculture  became  an  object 
of  respect  in  the  northern  and  western 
parts  of  Europe y  those  who  applied 
themselves  to  the  cultivation  of  land, 
though  inferior  in  point  of  dignity, 
would  be  equal  in  point. of  freedom,  to 
those  whose  only  profession  was  arms. 
The  copyhold  tenants  were  husband- 
men; their  persons  were  free ;  and,  in 
that  respect,  they  were  as  much  above 
the  villeinsy  as,  in  point  of  conse- 
quence, they  were  inferior,  in  a  mili- 
tary age,  to  those  who  had  arms  in 
their  hands.     Their  lands  were  held 


of  a  lord  who  could  defend  them^  and 
who,  in  return  for  that  defence,  was 
entitled  to  certain  profits  and  advan- 
tages, founded  upon  paction  express  or 
presumed. 

*  A  fine  to  be  paid  on  the  change  of 
a  tenant  is  almost  a  constant  incident 
of  a  copyhold  estate,  and  it  does  not 
seem  to  have  been  long  before  the  end 
of  the  reign  of  Queen  Elizabeth,  that, 
courts  of  law  interposed  to  moderate 
^the  exercise  of  the  lord's  right  to  a 
fine,  where  the  custom  had  left  the 
amount  of  it  uncertain;  for  it  is  pretty 

remarkable. 


nors  have,  as  we  are  told,  grown  into 
law  in  this  country,  under  the  denomi- 
nation of  the  custom  of  the  manor ; 
while  some  remain  in  their  original 
state  of  pure  villenage,  as  they  did 
formerly  in  Ihis  country? 

It  appears  clear  from  Littletan^s  ac- 
count of.  copyhold  and  villenage  te- 
nures,  sect,    7^t   and  seq,  and    172, 
and  seq.  that  the  same  intermediate 
state  of  amelioration  of  base  tenures, 
was  then  subsisting  in  this  country. 
h   is    indisputable,    that   the    simple 
tenure  in  villenage  once  existed  to  a 
great  extent;  it  also  existed  very  early 
in  a  mitigated  state,  as  described   by 
Bracton,  under  the  denomination  of 
villein-socage,   of  which  the   services 
were  certain  and  limited,  though  base 
in  their  nature.     Is  it  not  then  most 
probable,  that  tenure  in  villenage  has 
grown  into  copyhold  tenure,  through 
the  medium  of  such  gradual    mitiga- 
tions? This  is  the  account  given  by  our 
best  writers,  Co,  Cop.  §  32,  and  therfc  is 
no  other  history  to  be  given  of  the  fate 
of  the  tenures  in  pure  villenage;  which 
certainly  did  exist,  and  have  not  been 
abolished  at  any  fixed  period,  or  by 


any  precise  law,  as  the  military  tenure 
were  at  the  restoration.     If  the  villein 
tenures  do  not  exist  in  the  shape  of 
copyholds,  where  are  we  to  look  for 
them,  or  how  to  account  for  iheii*  dis- 
appearance?     It    seems    too   much, 
therefore,  upon  this  ingenious  specu- 
lation, drawn  from  observations  in  a 
foreign  state,  not  conclusive  in  them- 
selves, to  give  up  the  authority  of  our 
own   law  writers  (who,   living  much 
more  near  the  time,  were  likely  to  be  ^ 
much    better    judges    of    the    fact), 
and  the  evidence  of  our  own  history 
and  antiquities:    for   there   certainly 
exist  many  manors  in   the  country, 
of  which   the  records   are   preserved 
for  four  or  ^\e  centuries,  which  exem- 
plify'distinctly  the  change  of  the  villein 
tenure  into  the  copyhold,  by  the  com- 
mutation of  base  services  into  specific 
rents,  either  in  kind,  or  in  money;    as 
well  as  by  furnishing  instances,  appli- 
cable to  lands  now  clearly  copyhold, 
of   the  different  incidents  of  vilJein 
tenure  (such  as  fines  for  residing  out 
of  the  manor,  for  marrying  a  daugh- 
ter, SfC.)  once  existing  in  full  force, 
and  gradually  falling  into  disuse. 


Y4 
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^^fw  dvotn  distinct  and  separate  customary  tenements; 
'*  ^rfaereas,  by  the  law  of  the  laod^  separate  and  distinct  fines 

"  ought 


remarkable,  that  a  question  on  this 
subject  was  depending  in  the  36th  and 
37th  of  Queen  Elizabeth^  in  the  court 
of  King's  Bcnchf  and  in  this  court,  at 
the  same  time:  you  will  find  it  in 
1  Rollers  Ahr,  btyjf,  and  in  the  con- 
temporary reporters.  The  question 
was  this :  under  what  circumstances  a 
refusal  to  pay  a  fine  should  amount,  in 
a  court  of  law,  to  a  forfeiture  of  the 
copyhold  estate. 

'  It  was  contended,  upon  the  part  of 
the  lord,  that  the  mere  non-payment  of 
the  fine  assessed  would  amount  to  a  for- 
feiture. 

*  That  proposition  appeared  too 
strong,  even  in  a  court  of  law ;  how- 
ever, the  court  of  King's  Bench,  in  the 
S6th  of  Elizabethj  held,  that,  after  the 
demand  of  a  fine  by  the  lord,  and  the 
refusal  of  the  tenant  to  pay,  though 
the  fine  should  be  unreasonable,  the 
estate  should  be  forfeited. 

*  This  court,  a  term  or  two  after- 
wards, in  the  case  of  Jackmany,  Hed- 
desdon^  reported  in  Cro.  Eliz,  351,  held 
that,  in  such  case,  there  was  no  for- 
feiture, llie  court" of  Kings  Bench, 
(as  has  been  just  stated,)  had  held  the 
contrary,  but  the  opinion  of  this  court 
prevailed;  and,  in  the  43d  of  Eliza- 
beth ^  in  the  case  of  Hobart  v.  Ham- 
mondf  reported  in  4  Co,  27*  b.  the 
court  of  King's  Brnc A,  referring  to  the 
case  oiJackman  v.  Hoddesdon,  in  the 
Common  Pleas,  varied  their  idea,  and 
held,  that  the  refusal  to  pay  an  unrea- 
sonable fine  was  no  forfeiture  of  the 
estate.  From  the  manner  in  which 
the  report  of  that  case  is  stated,  and 
the  anxiety  with  which  the  Judges  sup- 
port the  proposition,  one  would  be  apt 
to  conclude  it  had  not  been  of  great 
antiquity. 


'  A  few  years  afterwards,  in  the  6th 
of  King  James,  in  Willowe's  C&se,  13 
CO0  1,  this  point  again  occurred,  and 
the  law  was  not  then  taken  to  be  so 
settled,  as  for  the  court  simply  to  say, 
"  the  point  is  so,"  but  the  report  states 
a  great  deal  of  reafioning  and  argu- 
ment to  support  the  position,  that  the 
Judges   not  only  might,    but   ought» 
either  upon  the  facts  appearing  upon  a 
demurrer,  or  upon  evidence  to  go  to 
a  jury,  to  determine,  what  was  a  rea- 
sonable fine;  and,  in  that  case,  the 
court  held,  that  tioo  years  value  was  an 
unreasonable  fine. 

*  Thus  then  the  matter  rested ;  the 
fine  was  to  be  assessed  by  the  lord ; 
and,  whether  it  was  reasonable  or  un- 
reasonable, was  a  question  for  the  coa- 
sideration  of  the  court  and  jury;  and 
it  would  obviously  be  subject  to  much 
fluctuation  and  uncertainty.  To  prove, 
upon  a  trial,  the  annual  improved  va- 
lue of  land,  and  theu  to  calculate  how 
much  of  that  value  should  be  paid  for 
a  fin«,  was  likely  to  be  attended  with 
so  much  dissatisfaction,  that  recourse 
would  frequently  be  had  to  the  court 
of  Chancery,  which  had  always  relieved 
against  thr  forfeiture,  and  taken  upon 
itself,  without  a  jury,  to  determine 
what  should  be  a  reasonable  fine. 

^  Lord  Keeper  Coxentry,  in  the  5th 
of  Charles  I.' and  again,  in  the  12th 
of  the  same  reign,  (1  Chan,  Rep,  18. 
or  33.  (a),  and  ibid,  51.  or  ^.  {b), 
held,  that  one  year's  improved  value 
was  a  reasonable  fine— guarding  tlie 
decree — that  one  year's  value  should 
not  be  counted  a  fine  certain,  but  re- 
ferable to  the  discretion  of  the  court, 
whether  it  was  reasonable,  and  that  the 
payment  was  then  directed,  because  it 
was  reasonable. 

Mn 


((t)  Middleton  v.  Jackson, 


(b)  Pophatn  v.  Lancaster. 
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^  ought  to  be  set  and  assessed  upon  each  several  and  respective 
**  tenement  [f  155]." 

Wood, 
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•  In  the  29th  of  Charles  II.  in  the 
year  l677»  Lord  Nottingham,  in  the 
case  in  2  Rep,  in  Chan.  135.  (c),  held, 
that  two  years  value  was  a  reasonable 
fine;  and,  at  the  time  of  this  determi- 
nation, in  1677,  two  years  value  was 
not  a  much  higher  payment,  than  one 
year's  value  had  been  at  the  time  of 
Lord  Coventri/*s  determination.     The 
interest  of  money  had  been  reduced, 
and,  from  that  and  other  causes,  the 
value  of  land  had  risen.     One  years 
value  might  be  nearly  as  large  as  an 
aliquot  part  of  the  selling  price  of  land 
in  the  5th  of  Charles  I.  as  two  years 
value  at  the  time  of  Lord  Nottingham's 
determination.     From  that  time  to  the 
present,  the  idea  of  two  year's  value 
being  a  reasoaable  fine,  in  the  case  of 
a  fine  arbitrary,  (or,  in  the  more  pro- 
per phrase  arbitrable^  (d)y)  has  prevail- 
ed uniformly,  and  the  adhering  to  this 
rule,  has  been  a  matter  of  very  great 
convenience,  though  it  cannot  be  said 
to  be  a  matter  of  strict  justice. 

*  Two  years  value,  the  interest  of 
money  being  six  per  cent,  as  at  the 
time  of  Lord  Nottingham's  determina- 
tion, is  a  much  larger  proportion  of 
the  selling  price  of  a  copyhold  estate, 
than  the  same  number  of  years  pur- 
chase, the  interest  of  money  being  at 
^\e,  and  four  per  cent.  But  to  follow 
the  variations  of  price,  would  create 
confusion  in  this  property,  would  oc- 
casion a  depreciation  of  it,  and  is  not 
the  true  interest  of  the  copyholder. 
Public  convenience,  therefore,  that 
great  source  of  law  and  justice,  has 
established  the  authority  of  the  rule 
laid  down  by  Lord  Nottingham  ;  and, 
it  is  to  be  observed,  that  the  decision 
was  not  above  eighteen  years  prior  to 
the  first  land-tax  act.    From  that  time 


to  the  present  hour, not  an  instance  can 
be  found,  where  there  has  ever  been  a 
deduction  from  the  two  years  value, 
(then  fixed  as  the  utmost  amount  of  a 
fine,)  upon  account  of  the  land-tax. 

*  It  seems,  therefore,  to  me,  much 
better  for  the  interest  of  copyhold  te- 
nants, and  for  the  public  advantage, 
as  there  is  a  great  deal  of  that  pro- 
perty in  the  kingdom,  that  the  fine  to 
be  paid  upon  the  renewal  of  a  copy*- 
hold  estate  should  be  strictly  kept;  to 
that  sum  which  has  subsisted  now 
above  a  century,  namely,  two  years 
improved  value,  without  any  deduction 
except  for  quit-rents,  which  can  hardly 
be  called  a  deduction,  for  the  lord 
must  allow  that  which  he  has  received, 
or  is  to  receive.' 

[t  155]  The  following  case  has  been 
since  decided,  B.  R,  H.  24  Geo.  3. 


Whitfield  v.  Hunt. 

Assumpsit^  for  copyhold  fines.  The 
declaration  contained,  (besides  several 
special  counts,  in  the  common  form, 
for  so  many  fines  assessed  on  several  te- 
nements,) a  general  indebitatus  assun^  ^ 
sity  as  follows: 

And  whereas  also  tlie  said  defend- 
ant, afterwards,  SfC,  being  a  tenant  of 
divers  other  customary  tenements,  par- 
eel  of  the  said  manor  of,  ^c.  was  in- 
debted to  the  said  plaintiff,  then  and 
still  being  lord  of  the  said  manor,  in 
£7S,  6s,  for  reasonable  fines  due  and 
payable  by  the  said  defendant  to  the 
said  plaintiff,  for  and  on  the  admission 
of  her  the  said  defendant,  according  to 
the  usage  of  the  said  manor,  into  the 
said  last-mentioned  customary  tene- 
ments, with  the  appurtenances,  to  hold 

to 


fcj  Morgan  v.  Scudamore, 


(d)  Cro.  El.  351 . 
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Wood,  for  the  plaintiff  in  error. — Law,  for  the  defendant 
in  error. 

Wood  insisted,  that  the  second  count  was  bad,  and  that,  if 
so,  as  the  verdict  was  general,  the  judgment  must  be  re- 
versed.— 1.  In  order  to  support  this  count,  he  said,  a  great 
many  circumstances,  essential  \o  entitle  the  plaintifF  to  main- 
tain his  action,  must  be  presumed  and  supplied  by  intend-, 
ment.  1.  There  is  no  allegation  of  any  custom  to  take  fines, 
and,  without  such  a  special  custom,  no  fine  is  payable.  2.  It 
is  not  alleged,  that  the  fine  was  reasonable.  3.  It  is  not 
stated  how  it  was  assessed.  4.  Nor  how  appointed  to  be  paid. 

5.  Nor  that  the  defendant  had  notice  before  the  action  brought. 

6.  It  is  not  sufficiently  shewn,  that  the  tenements  are  copy- 
hold, for  they  are  not  alleged  to  have  been  demised  and  de- 
tniseable  from  time  immemorial,  S^c.  They  are,  indeed,  called 
customary,  but  that  they  may  be,  and  yet  not  copyhold,  nor 
subject  to  the  payment  of  fines  upon  admissions.  It  is  not 
denied,  that  indebitatus  assumpsit  will  lie  for  a  copyhold 
fine  [3]  [^i^'],  but  all  the  circumstances  just  mentioned  are 
necessary  to  raise  the  assumpsit,  and  there  is  no  case  in  which 
the. court  has  presumed  so  many  things,  even  after  verdict. — 
Upon  this  head  of  objection  he  cited  Moore  v.  Lewis  (a), 
which  was  an  action  of  assumpsit,  and  the  declaration  con- 
tained two  counts  ;  in  the  first,  the  consideration  of  the  as* 
sumpsit  was,  that  the  plaintifF  had  done  the  defendant  multum 
et  gratissimum  beneficium,  in  the  second,  that  he  had  done 
him  multa  beneficia.  There  wa3  a  general  verdict ;  and  mo- 
tion iu  arrest  of  judgment,  because  neither  of  the  considera- 
tions 


to  her,  her  heirs  and  assigns,  for  ever, 
of  the  lord  of  the  said  manor,  by  the 
rents,  customs,  and  services,  for  the 
same  customary  tenement  formerly  due, 
and  of  right  accustomed,  and,  being  so 
indebted.  4"C. 

The  defendant  demurred  specially; 
and  assigned  for  causes  of  demurrer; 
That  it  was  not  alleged,  that  the  tene- 
ments were,  from  time  immemorial, 
customary  tenements  demiseable,  S^c, ; 
That  it  was  not  alleged,  that,  within 
the  said  manor,  there  had  been  a  cus- 
tom to  pay  a  fine  on  admission;  That 
it  was  not  shewn,  by  whom  the  admis- 
sion was  made,  nor  that  any  assessment 
was  made  ;  That  the  custom  of  the  ma- 
nor was  not  set  out,  nor  how  many  fines 
were  due,  and  wliat  each  fine  amount- 
ed to,  nor  how  the  same  wore  assessed, 
nor  what  fine  was  due  for  each  tene- 
ment. 


Touchct,  for  the  plaintiff.— 7roo(f,  for 
the  defendant. 

Butler,  Justice,  said,  the  question 
was  only,  whether  a  general  indebitatus 
assumpsit  will  lie  for  copyhold  fines, 
and  that  it  had  been  expressly  decided, 
that  it  will,  in  a  case  of  The  Duke  qf 
Devonshire  v.  Craddock,  C.  B.  H,  27 
Geo.  2. 

Judgment  for  the  plaintiff. 

[3]  It  was  solemnly  decided  that  as- 
sumpsit will  lie,  iu  the  case  of  Shuttle^ 
worth  V.  Garnety  cited  infra,  p.  729, 
by  the  opinion  of  Dolben,  Grcgort/,  and 
Eyres,  Justices,  against  that  of  Holt, 
Chief  Justice. 

[<G^]  So,  a  general  indebitatus  as- 
sumpsit will  lie  for  tolls,  B.  R.  H,  27 
Geo,  3.  1  Term  Rep.  6' 1 6. 

(a)  B.R.  E,  21  CV.  2.  1  Fcntr. 
27. 
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tions  were  sufficient,  especially  not  Hie  last,  for  diat  some  par- 
ticular service  ought  to  have  been  allied ;  and  the  court  held 
clearly,  that,  nothing  being  particularly  expressed  in  the  con- 
sideration of  the  second  promise,  and  eutiie  damages  being 
«Ven,  the  plaintiff  could  not  have  judgment.  He  also  cited 
Elkin  V.  fVastell(b),  where,  upon  a  writ  of  error,  the  court 
agreed,  that  land  could  not  be  intended  to  be  copyhold,  but 
must  be  so  alleged — But,  2.  He  contended,  that  the^e  was 
another  objection,  which  was  decisive*  viz.  thai  assigned  as 
the  third  error  on  the  second  count.  He  said  he  took  it  to  be 
quite  Sjettled,  that  there  cannot  be  one  gross  fine  for  several 
distinct  tenements [f  ^] ;  and  it  was  impossible  to  read  this 
count  and  not  to  see  that  the  fine  was  for  divers  tenements.  The 
words  are  "a  certain  other  fine,"  and  "  certain  other  cus* 
"  tomary  tenemenU;^*  not  "  a  certain  other  customary  tene^ 
*^  menJtr  This  must  mean  more  than  one  tenement.  It  goes 
on  farther,  and  states  them  to  be  held  by  '^  certain  refits,  ser^ 
**  viceSf  and  customs ;"  and,  if  there  is  a  plurality  of  rents 
and  services,  there  must  also  be  a  plurality  of  holdings.  In 
the  first  count,  the  words  customary  tenements,  are  manifestly 
used  to  express  several  distinct  tenements,  and  there  cannot 
be  a  better  way  of  explaining  the  meaning  of  one  part  of  die 
declaration,  than  by  comparing  it  with  the  other  part. — On 
this  head,  he  relied  on  Hobart  v.  Hammond  (c)y  where  it  was 
expressly  resolved,  that,  when  a  copyholder  has  several  lands 
held  by  several  services,  by  copy,  there  the  lord  ought  to 
assess  and  demand  the  fines  severally  for  every  parcel  which 
is  so  severally  held ;  Taverner  v.  Cromwell  (d) ;  and  Hitch  v. 
Wallis,  before  Blackstone,  Justice,  at  the  Xen^  Assizes 
for  the  county  of  Cambri^e,  17  Geo.  3. 

Lord  Mansfield  desired  Laiv  to  confine  himself  to 
Wood*H  second  objection. 

Upon  that  point.  Law  said,  it  ought  to  be  considered^ 
that,  here,  the  objection  was  made  after  the  verdict^  not  oa 
a  demurrer,  or  at  the  trial,  as  in  the  case  of  Hitch  v.  Wallis, 
ip  which  case  the  plaintiff  would  have  given  evidence  of  one 
gross  consolidated  fine  for  divers  tenements.  The  court  in 
« this  case  will  give  to  the  word  ^'  tenements/^  such  a  sense,  if 

possible. 
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Grant 
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AsTLB. 


[729] 


fbj  B.R.M.  lAtJac.  1.  3  BuUtr.  779,  by  the  name  of  Dalton  v.  Ham- 

t30.  mond. 

(c)  B.  R.M.  42  4-  43  El.  4.  Co.        (d)  B.  R.  T.  26  EL  4  C:  27,  a. 
27.  b,  S.  C.  Moore,  622,  and  Cro.  EL  ' 


[f  2]  When  a  tenement'  has  once  tinct  tenements,  notwithstanding  it  is 
been  held  by  two,  as  tenants  in  com-  held  afterwards  by  one  person.  Attree 
mon,  it  remains  divided  into  two  dit-    y.Scutt,  6  East.  476. 
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1781.  possible,  as  will  support,  rather  dian  overturn  the  count. 
\^^^^0^^  "  Tenements/'  as  defined  in  Coke  Littleton  (e),  means,  any 
Or  A  NT  **  corporate  inheritances/'  or  any  ''  inheritances  bsuing  out 
against  '^  of  those."  It  may  stand  for  messuages  and  lands,  and,  if 
AsTL£.  you  translate  tlie  sign  into  the  thing,  the  declaration  will  run, 
**  certain  oiher  customary  messuages  and  lands,"  which  would 
certainly  be  sufficient,  as  the  fine  may  be  supposed  to  have 
been  assessed  for  one  cop  \  hold  estate  composed  of  different 
parts,  as  houses,  arable  grounds,  Sfc.  As  to  the  words, 
**  rents,  services,  4rc."  in  the  plural,  one  copyhold  estate  may 
be  held  by  several  different  sorts  of  rents,  and  services,  to  be 
paid,  and  performed,  at  different  times.  In  Shuttletvorth  v. 
Garnet f  as  reported  in  several  different  books  (b),  the  decla- 
ration was  on  a  general  indebitatus  assumpsit  for  a  fine,  pay* 
able  on  the  death  of  every  lord,  and  assessed  on  the  defendant, 
as  tenant  quorundum  custumariorum  tenementofwn  (c),  and, 
upon  a  motion  in  arrest  of  judgment,  it  was  determined  that 
[  730  ]  the  action  lay  [3]  [^iJ-].  So,  in  the  case  of  The  Mayor  of 
Exeter  v.  Trimlet  (d),  where — on  a  general  demurrer  to  an 
action  of  assumpsit  for  petty  customs,  in  which  the  declara- 
tion contained  two  counts,  the  first  setting  out  a  prescriptive 
right,  and  the  second  being  a  general  indebitatus  assumpsit, 
for  a  certain  sum  due  for  petty  customs — the  demurrer  was 
over-ruled,  and  Willes,  Chief  Justice,  in  delivering  the 
judgment  of  the  court,  said  they  gave  no  positive  opitiion  as 
to  the  second  count,  but  inclined  to  think  it  was  well  enough 
upon  a  general  demurrer,  and  that,  if  the  defendant  had 
pleaded  non  assumpsit,  the  plaintiff,  at  the  trial,  would  have 
been  obliged  to  shew  his  right  to  the  petty  customs.  Surely 
the  plaintiff,  here,  is  entitled  to,  at  least,  as  much  advantage 
after  verdict,  whatever  might  have  been  the  case  upon  a  spe- 
cial demurrer.  There,  it  is  said,  the  plaintiff  must  have 
proved  his  right.  Here,  the  court  will  presume,  that  the 
right  was  proved,  and  no  Judge  at  Nisi  Prius  would  have 
suffered  evidence  to  be  produced  of  one  general  consolidated 
fine  for  several  copyholds :  It  must  be  intended  that  the  proof 
was  either  of  one  estate,  or  of  several  assessments.  If  the 
court  should  think  '^  tenements*'  in  the  plural,  cannot  be  in- 
terpreted to  mean  one  estate  composed  of  different  parts,  they 
will  reject  the  kttef  s,  rather  than  turn  the  plaintiff  round. 

The 

fej  Co,  Litt,  19,  b,  the  only  point  argued  being  whether 

CbJ  B,R.  M,  1  IV,  &  M.  Carth,  90.  assumpsit  was  a  proper  form  of  action. 

3  Mod.  239-  3  Leo,  26 1 .    1  Shovs.  35.  Vide  supra,  p.  728.  Note  (3) . 
Conib.  151.  [Ct>J  Supra.  728.  Note  [<t>]. 

(c)  CartL  91.  (dj  C.  B,  T.  32  &  33  Geo.  2.    2 

[3]  The  present  question  does  not  Wifs,95. 
appear  to  have  been  made  in  thai  case; 
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The  word  '^  parcel"  may  assist  to  shew  that  ooly  one  copy- 
bold  was  meant. 

Lord  Mansfield,— I  have  exceedingly  lamented,  that 
ever  so  inconvenient  and  ill-founded  a  rule  should  have  been 
established,  as  that,  where  there  are  several  counts,  entire 
damages,  and  one  count  is  bad,  and  the  others  not,  this  shall 
be  fatal ;  upon  the  fictitious  reasoning,  that  the  jury  has  as- 
sessed damages  on  all^  although ,  they  m  truth,  never  thought 
of  the  different  counts,  but  the  verdict  was  so  taken,  from  the 
inadvertence  of  counsel  in  the  hurry  of  Nisi  Prius.  And, 
what  makes  this  rule  appear  more  absurd,  is,  that  it  does  not 
bold  in  the  case  of  criminal  prosecutions  ;  for,  when  there  is 
a  general  verdict  of  guilty ,  on  an  indictment  consisting  of  se- 
veral counts,  if  any  one  of  them  is  good,  that  is  held  to  be 
sufficient  [t  156].  But,  in  civil  cases,  the  rule  is  now  settled, 
and  we  have  gone  as  far  as  we  can,  by  allowing  verdicts  in 
such  cases  to  be  amended  by  the  Judge's  notes  {a)[v  3].  That 
m^ht  have  been  done,  in  this  instance,  in  an  earlier  stage  of 
the  proceeding,  but  cannot  now  after  judgment. 

BuLLER,  Justice, — ^llie  court  may  grant  a  vertire  de 
novo  [f  4].  A  good  cause  of  action  is  shewn  in  the  first 
count ;  and  that  it  is  true,  appears  by  the  verdict ;  but  the 
plaintiff  has  also  had  damages  assessed  to  him  on  a  count  in 
which  he  has  not  shewn  any  cause  of  action.  The  court,  under 
these  circumstances,  may  send  the  case  back  to  have  damages 
assessed  only  on  that  count,  on  which,  in  point  of  law,  he  is 
entitled  to  recover. 

Ilie  court  then  said,  there  was  no  doubt  but  a  venire  de 
novo  might  be  granted  by  a  court  of  error :  That  it  had  been 
done  by  the  House  of  Lords,  and  was  not  a  new  practice, 
for,  upon  an  enquiry  made  by  this  court  on  a  late  case  from 
Ireland,  a  great  many  instances  had  been  found. 

A  venire  de  novo  awarded  [4]  [f  157]. 


730 
1781. 


Grant 

against 

ASTLE. 


[  731  ] 


[t  156]  Vide  Regina  v.  Ingram,  U,  on  the  venire  de  novo^  before  Ashhurst^ 
IS  Ann.  lSalk.3H4.  Justice,   at   the  Lent  Assizes  for  the 

CaJ  Edclowes  v.  Hopkins,  B.  R,  E.  county  of  Essex,  22  Geo,  3.  when  the 
20  Gro,  3.  supra,  p.  376.  .        jury>  upon  the  evidence,  thought  that 

[4]  The  cause  came  on  to  be  tried,    the  sum  of  £^6,  17 s.  6d,   stated   to 

Lave 


[f  3]  Such  amendment  may  be  made 
at  any  time  by  the  judge  who  tried  the 
cause,  though  of  a  diiTerent  court, 
even  after  final  judgment,  error 
brought,  joinder  in  error,  and  a  day 
appointed  for  argumenti  Doe  v.  Per- 
kins,  3  T.  R.  749. 


[p  4]  In  Lickbarrow  v.  Mason,  6  T. 
R,  131,  and  again  in  Bird  v.  Appleton, 
1  East,  111,  Lord^ewyo/i  referred  to 
the  present  case,  as  establishing  the 
point  there  ruled,  that  on  a  venire  de 
noto,  the  party  succeeding  can  only 
have  the  costs  of  the  last  triaL 
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'have  been  assessed  as  a 
fine  on  the  admission  to 
the  first  of  the  eight  te- 
nements, exceeded  two 
years  value,  and  that  the 
fine  ought  only  to  have 
been £46. 4f. 3d.  -^^AAur*^, Justice, was 
of  opinion,  that  the  plaintiff  could  not 
have  a  verdict  for  that  smaller  sum,  and 
must  recover  either  to  the  exact  amount 
of  the  fine  declared  upon,  or  not  at  all. 
The  plaintiff's  counsel,  however,  in- 
sisting strongly  that  he  might  recover 
according  to  whatever  the  jury  should 
find  the  two  years  value  to  be,  a  ver- 
dict was  found  for  the  plaintiff,  by 
consent,  on  that  ground,  with  liberty 
to  enter  the  verdict  for  the  defendant, 
if  the  court  should  think  the  plain- 
tiff was  bound  to  prove  the  exact  sum 
laid. 

In  Easter  Term,  22  Geo.  2.  this 
question  was  argued,  by  Rousy  Erskine, 
B.  Hunter,  and  Law,  for  the  plaintiff, 
(Astlcy)  and  Peckham,  and  Mingay, 
for  the  defendant ;  and,  in  the  same 
term,  on  Saturday,  the  11th  of  May, 
Lord  Mansfield  delivered  the  opi- 
nion of  the  court  in  favour  of  the  de- 
fendant, as  follows. 

Lord  Mflrii|/ie/d,— The  only  count  in 
the  declaration  which  is  now  material, 
is  for  several  fines  for  admission  to  se* 
-  veral  copyholds;  the  declaration  states, 
a  custom  for  every  customary  tenant  to 
pay  a  reasonable  fine  upon  his  admis- 
sion, to  be  assessed  by  the  lord,  SfC. ; 
that  the  first  tenement  was  of  a  large 
annual  value,  viz,  of  the  annual  value 
of  £23.  Ss,  9d.;  that  the  lord  had  as- 
sessed £46.  17'*  6d.  as  a  fine  for  the 
defendant's  admission  to  this  tenement, 
and  that  this  sum  was  a  reasonable 
fine.  On  the  evidence,  it  appeared, 
that  the  fine  should  have  been  only 
£46, 4«.  Sd.  that  being  the  full  amount 
pf  two  years  value  ;  and  the  question 


now  is,  whether  the  plaintiff  can,  ia 
this  case,  recover  a  smaller  sum  than 
the  fine  assessed.    Two  things  are  ne- 
cessary parts  of  this  custom :  1 .  The 
fine  must  be  assessed :    2.  It  must  be 
reasonable.    The  lord  says,  in  his  decla- 
ration, that  he  has  assessed  £46,17 s,6d, 
for  a  fine,  and  that  this  Sum  was  red' 
ionublc,  and  brings  his  action  for  that 
precise  sura.      The  question  for  the 
jury  was,  whether  £\6,  17*.  6d,  wafs 
a  reasonable  fine,   and  they  found  it 
was  not,  therefore  the  plaintiff  is  not 
entitled  to  recover.    He  has  not  assess- 
ed    two  years    value,    but  a  precise 
gross  sum;  and  by  what  rule  he  went 
in  assessing  that  sum  does  not  appear 
upon  the  record.     It  is   true,  he  has 
averred,  that  the  estate  is  of  a  large 
yearly  value,— rtz.  of  the  yearly  va- 
lue of  £2^,  Ss,  gd. — but  that  is  no 
averment  of  what  the  yearly 
value  really  is.      And  the  [  732  ] 
averment  in  this  case  is  total- 
ly immaterial.      It  would  have   been 
enough  if  the  plaintiff  had  stated,  that 
he  had  assessed  the  sum  of  £46, iff  •Sd, 
as  a  fine,  and  that  such  sum  was  rea- 
sonable; tnid  it  would  then  have  been 
matter  of  evidence,  just  as  it  was  on 
this  record,  whether  the  sum  assessed 
exceeded  two  years  value  or  not,  be- 
cause that  is  the  established  criterion 
whether  it  be  reasonable  or  not.     In 
the  present  case  the  duty  is  numerically 
certain,  for  it  is  not  assessed  with  rela- 
tion, and  in  proportion,  to  the  annual 
value,  but  is  fixed  at  a  gross  sura.   The 
only  case  on  this  precise  subject  is 
Titus y,  Perkins  (a),  which  is  reported 
in   Skinner    (b),     Carthew  (cj,    2>- 
tinz  (d),    and   3  Modern  (e).    The 
Chief  Justice,  there,  says,  "  If  the  lord 
*'  demand  more  than  he  ought,  he  may 
"  make  his  demand  de  novo,  for  the 
'*  Judge,  in  case  of  a  greater  demand 
^*  than  is  due^  ought  not  to  adjudge 


as 


(a)  C.B,H.lSr2  Jac,  2. 
(bj  Skinn.  247. 
(cJ  Carth.  12. 


'  (d)  3  Lev,  249.  255. 

(e)  3  JIfod.  132.^  Heporkd  alto  in 
Combtrb.  43. 
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ff 

**  as  much  as  is  due  to  the  lord,  and 
*'  bar  him  for  the  residue,  but  ought 
**  to  adjudge  against  him  for  the 
"  whole,  and  that  his  entry  was  tor- 
**  tious,  if  he  had  entered,  and  put  him 
"  to  a  new  demand  ffj"  This  goes 
to  the  demand  itself,  and  is  not  con- 
fined to  the  case  of  a  forfeiture,  and 
there  is  no  such  distinction  made  in 
that  case— (which  had  been  insisted  on 
at  the  bar.) — The  gist  and  foundation 
of  every  action  must  be  proved  as  laid 
in  the  declaration.  This  action  is  for 
a  certain  precise  sum,  and,  under  the 
circumstances  of  the  case,  it  could  not 
be  brought  in  any  other  way.      The 
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claration,  for  the  plaintiff 
has  no  right  to  any  thing 
but  the  sum  assessed ;  the 
duty  arises  upon  the  as- 
sessment, and  that,  by 
the  evidence,  is  proved  to 
have  been  illegal,  and  void.  There* 
fore,  the  case  stands  as  if  no  assessn^ent 
had  ever  been  made,  and,  consequent* 
ly,  the  plaintiff's  right,  to  demand  a 
fine  is  not  yet  completed  Therefore, 
we  are  all  of  opinion  with  the  defend- 
ant[p5]. 

There  wa«,  accordingly,  judgment 
for  the  defendant,  because,  as  the  fine 
for  the  first  tenement  was  to   be  de- 


cases  cited  for  the  plaintiff,— viz.  of  ducted  from  the  damages,  he  had  paid 
debt  on  a  foreign  judgment  CgJ '»  or  more  into  court  than  the  plaintiff  was 
against  a  tenant  for  double  the  value  of    entitled  to  recover. 


the  land,  when  he  holds  over  under  the 
statute  of  4  Geo.  2.  c.  28.  (hj ;  or  for 
treble  the  value  for  not  setting  out 
tithes,  under  the  statute  oiEdw.  6.  fij; 
or  of  assumpsit  for  a  total  loss  on  a  po- 
licy of  insurance,  when  there  has  been 
only  a  partial  loss^A:^; — are  not  at  all 
applicable  to  the  present  case;  for,  in 
all  of  those,  the  gist  of  the  action  is 
supported,  and  a  case  proved  consistent 
with  the  declaration,  those  actions  be- 
ing not  for  a  precise  sum,  but  for  a 
sum  in  proportion  to  what  the  jury 
shall  find  to  be  the  value  or  the  damage. 
We  give  no  opinion,  whether  the  lord 
might  not  have  assessed  a  fine  for  two 
years  value,  and  made  that  solely  the 


[t  157]  yide  Harwoodv,  Goodrighf^ 
B.  R.  T.  14,  Geo,  3.  Coup.  87.  89- 91. 
Qu.  therefore,  as  to  this  point  in  the  case 
oif  Street  v.  Hopkinsou,  B.  R.  M.  10 
Geo.  2.  2  Str.  1055.  (^  In  the 
Mayor  of  Shrewsbury  v.  Kynaston, 
Dom.  Proc.  31st  March,  1737,  2  Str. 
1051,  4  Br.  Cases  in  Pari.  27 1,  on  a 
writ  of  error  from  B.  R,  the  House  re- 
versed the  judgment,  and  ordered  the 
court  of  B.R.  to  award  a  venire  de 
novo.  In  Trevor  v.  JVall,  B.  R.  E.  a6 
Geo.  3.  1  Term  Rep.  151,  the  court 
said  there  was  no  instance  of  a  court 
of  error  granting  a  venire  de  novo, 
when  the  proceedings  had  originated 
in  an  inferior  court.     But  where  they 


foundation  of  his  declaration.     In  TV-    originated  in  a  court  of  great  sessions 


tus  V.  Perkins,  a  custom  to  have  a 
year's  value,  generally,  for  a  fine, 
was  held  to  be  good.  But  however 
that  might  be,  it  is  very  clear  that  the 
evidence  here  did  not  support  the  de- 


in  Wales,  a  venire  de  novo  was  granted 
in  the  case  of  Davies  v.  Pierce,  B.  R, 
M.  28  Geo.  3.  2  Term  Rep.  125.  Vide 
Galbraith  v.  Neville ^  supra,  p.  6.  Note 
[<»2]. 


ff)  Skinn.  249. 

CgJ  Walker  v.  Witter,  M.  19  Geo.  3. 
supra,  p.  1 . 

(hJ  Fide  Doe  v.  Jackson,  E.  19  Geo. 


3.  supra  J  p.  175. 

fij  2  Sf3  Edw.6.  c.  13. 

fkj  Gardiner  v.  Crosdale,    B.R.  H. 
33  Geo.  2.  2  Burr.  904.  1  Blackst.igS, 


[f  5]  This  doctine  was  confirmed.     Lord  Northwick  v.  Stanway,  3  B.Sc  P. 
and  carried  still  farther,  in  the  case  of    346 :  who^c,  at  the  court,  the  lord  as- 
sessed 
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jj^y.';  Eden  and  Ahoihtr  against  Parkison. 

Under  a  wtr-      ^HE  plaintifFs  insured  the  ship  the  Yonge  Herman  Hid' 
Sf^S^lTra'na!'^    ^   dingo,  and  her  caigo,  '*  at  and  from  UOrient  to  Rot^ 
ihaiihe  ship  mid  *^  terdam ;  zearranted  a  neutral  ship  and  neutral  property^ 
pr^Z^r^  The  ship  being  captured  in  the  course  of  her  voyage  by  some 
infident  thit      English  men  of  war^  the  plaintiffs  brought  this  action  against 
when*tbc'riik'*^    ^®  defendant,  one  of  the  underwriters  on  the  policy,  stating^ 
comakenccf.        in  their  declaration,  that  the  defendant  subscribed  the  policy 
[  73d  ]      on  the  28th  of  November,  1780,  and  averring,  that  the  ship 
and  cargo  were,  at  that  time,  neutral  property.     The  trial 
came  on  before  Lord  Mansfield,  at  Guildhall^  at  the  Sit- 
tings after  last  Easter  Term,  when  a  verdict  was  found  for 
the  pla'mtiffs,  subject  to  the  opinion  of  the  court,  on  a  case 
which  set  forth, (as  far  as  is  material,)  as  follows: 

The  ship  in  question  sailed  from  U  Orient,  on  the  voyage 
insured,  on  the  11th  of  December,  1780,  having  the  insured 
cargo  on  board,  and  both  the  ship  and  cargo  were  neutral 
property  at  the  time  of  the  ship's  departure  from  UOrient, 
and  so  continued  until  the  20th  of  December,  1780,  on  which 
day,  hostilities  havine  commenced  between  the  English  and 
the  Dutch,  the  Dutch  ceased  to  be  a  neutral  power,  and  the 
ship  and  cargo  ceased  to  be  neutral  property.  They  were 
taken  on  the  25th  of  December,  1780,  and  condemned  as 
lawful  prize,  in  the  Admiralty  court,  on  the  19th  of  February, 
1781. 
Smith,  for  the  plaintiffs, — Howorth,  for  the  defendant. 
For  the  plaintiffs,  it  was  contended,  that  tlie  warranty  was 
complied  with  by  the  neutrality  of  the  ship  and  cargo  at  the 
time  when  the  voyage  commenced.  It  is  a  general  principle, 
laid  down  by  Blackstone,  Justice,  in  his  Commentanes, 
''That  a  warranty  can  only  reach  to  things  in  beii^  at  the 
''  time  of  the  warranty  made,  and  not  to  things  in  future;  as 
''  that  a  horse  is  sound  at  the  buying  him,  not  that  he  will  be 
*'  sound  two  years  hence  Ca^.**  In  the  case  of  Woolmery, 
Muilman  (b),  where  the  warranty  was  in  the  same  words  as 

here^ 

(aj  3  Blackst.  Comm.  l65.  (b)  B.  R.  T.  3  Geo.  3.    3  Burr. 

1419.  1  Blackst,  427. 


tessed  the  fine  at  £100.  but  of  especial  annuniy  and  it  was  held,  that  the  lord 
favor  remitted  £40.  thereof;  the  jury  could  not  tetain  his  verdict  of  £60. 
found  the  tcocment  worth  £30.  per    for  the  fine. 
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I 

here,  the  judginent  of  the  court  Was  for  the  defendant,  be*       1781« 

ca^8e  the  ship  and  goods  were  not  neutral  from  the  first  [1].       n^v^/ 

^liere  was  no  fraud  upon  the  defendant  in  this  case.    The        EoEif 

insurer  is  to  inform  himself  '^  of  the  probability  of  safety  from       against 

Ae  continuance  of  peace;"    as  was  laid  down    by   Lord   Parkisok. 

Mansfield  in  the  case  of  Carter  v.  Boehm(c).    If,  in-      [  734  ] 

deed,  th^  property  had  ceased  to  be  neutral  by  the  ^ct  of  the 

party  himself,  the  case  would  have  been  different.     But  he  is 

pot  answerable  for  the  consequences  of  a  war  breaking  out 

during  the  voyage.     To  make  him  so,  express  words  ought  to 

have  been  used ;  otherwise  the  construction  is  to  be  in  the 

largest  and  most  advantageous  way  for  the  insured,  according 

to  the  principle  of  the  decision  in  the  case  of  Gordon  v.  Mor^ 

ley(d).  The  plaintiffs  were  ready  to  have  proved,  at  the  trial, 

that  the  premium,  at  the  time  of  this  insurance,  would  have 

been  the  same  if  the  warranty  had  been  '^  Dutch  property,'* 

instead  of  "  neutral  propertj/J* 

For  the  defendant,  it  was  said,  that  this  was  a  iiew  ques-> 
tion,  and  called  for  peculiar  attention,  as  it  v^ould  affect  a 
great  deal  of  property.  It  is  certainly  a  question  of  construc- 
tion upon  the  face  of  the  policy ;  but,  both  frpm  the  words, 
and  from  the  nature  of  the  subject,  it  must  be  interpreted  to 
mean  a  warranty  co-extensive  with  the  voyage.  It  is  admitted 
by  the  argument  on  the  other  side,  that^  if  the  neutrality  had 
ceased  before  the  ship  sailed,  the  under-writers  would  nothavt 
been  liable.  But  what  expression  of  intention  is  there,  that 
the  warranty  should  not  extend  throughout  i  There  are  no 
restraining  words.  The  sense  is  the  same  as  if  the  policy 
had  run,  ^'  warranted  neutral  ship,  and  neutral  property  at 
'*  L*  Orient,  and  from  L*  Orient  to  Rotterdam.*'  if  the  words 
were  to  be  thought  equivocal,  yet  the  nature  of  the  thing 
speaks  in  favour  of  this  construction.  The  merchant  proposes 
to  insure  the  ship  and  cai^go :  Upon  this  the  onder-writer  r<^  , 
qui^s  a  description  of  the  subject-matter  of  the  ii^surance : 

The 

fl]  It  does  not  appear  very  distinct-  The  point  there  made,  as  appears 
ly  from  the  state  of  that  case  in  SBurr,  {romBlackstone,  was,  that  the  warranty 
that  the  ship  and  goods  were  not  neu-  was  tantamount  to  a  warranty  free 
tral  at  the  time  of  the  contract,  or  of  from  capture,  and  that,  the  loss  having 
the  sailing.  It  is  only  said,  "  The  happened  by  foundering  at  sea,  was 
ship,  at  and  before  the  time  she  was  not  within  the  meaning  of  the  war- 
lost,  was  not  neutral  property,  a$  ranty.  But  the  court  held,  that,  as 
*'  warranted  by  the  policy,  (3  Burr,  the  warranty  was  false,  it  was  no  Con» 
"  1420/')     It  may  be  collected,  how-  tract. 

ever,  upon  taking  Sir  James  Burrow*^  (c)  B.  R.  E.    6  Geo,  3.    3  Burrp 

account  of  the  case,  and  Mr.  Justice  1905.  ipiO.     Blackst,  593,594. 

Biackstofie'%  together,  that  they  were  CdJ   N.  Pr,  H.  20  Geo.  2.   2  Str, 

sot  neutral  at  t;he  time  of  the  contract.  1265. 

Vol.  II.  Z 
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1781.      The  merchant  anfwen/' I  wftrnnt  it  neutral/^    Thisputsaa 
v,^^^^^      end    to  ail  enquiry    about  the  country,— whether  ihdckf 
Edev        Swedish f  Norwegian,  8fc.    Surely,  if  it  had  been  mentioned 
against       that  the  property  v>a8  Duichf  the  under-writers  would  hafe 
Parkison.    insisted  on  a  much  higher  premium^  for  there  i^as,  at  the  time 
of  the  insurance,  an  universal  rumour  of  a  war  between  this 
country  aud  Hollartd.    At  the  trial,  this  was  compared  to  the 
case  of  a  warranty  to  cairy  a  stipulated  number  of  men,  or  m 
many  guns.     But  those  instances  do  not  resemble  this.     If 
guns  are  thrown  overboard  to  save  die  ship  in  a  storm,  thai  is 
a  circumstance  arising  out  of  the  very  risk  insured  against, 
[  735  ]      viz.  sea  hazard;  and,  if  some  of  the  crewilie,  it  cannot  be 
supposed  that  the  insured  meant  to  undertake  that  men  should 
be  immortal.    In  the  case  of  Liify  v.  Ewer  (e\  the  warranty 
was  **  to  sail  with  convoy  from  Gibraliar  ;*'  and,  because 
there  were  no  restraining  words,  it  was  held  that  the  convoy 
must  be  for  the  whole  voyage.     Suroose  there  had  been  a 
voyage  for  two  or  three  years — as  to  CAf  na,  S^c. — it  cannot  be 
thought  that  the  under-writers  would  have  been  satisfied,  if 
the  property  happened  to  be  neutral  at  the  commencement 
of  the  risk,  and,  without  some  large  addition  of  premium^ 
would  have  taken  the  chance  of  ymx  during  so  long  a  voyage 
upon  themselves.      It  is  the  understanding  of  all   persons 
conversant  with  the  subject,  that,  unless  there  be  restraining 
words,  the  warranty  extends  to  the  whole  duration  of  the 
voyage.    The  cases  cited  on  the  other  side  do  not  apply : 
They  prove  principles  which  the  defendant  has  no  occasion  to 
-  dispute. 

Lord  Mansfield  told  Smith  he  had  no  occasion  to 
reply. 

Lord  Mansfield,— Many  points  have  been  gone  into  on 
both  sides,  which  are  not  necessary  for  the  decision^  of  tfaii 
case.  For  instance,  there  is  no  doubt  but  you  may  warrant 
a  future  event.  But  the  single  question,  here,  is,  what  is 
the  meaning  of  this  policy.  I  had  not  a  particle  of  doubt  at 
the  trial,  and  1  know  the  jury  had  none ;  but  Mr.  Lee  pressed 
for  a  case,  and  I  granted  one  out  of  respect  to  him. .  What  is 
the  case  ?  It  is  an  insurance  upon  a  ship,  aiid  her  cargo,  at 
and  from  UOneut  to  Rotterdam.  The  insured  warrant  them 
neutral,  and  the  defendant  would  have  the  court  to  add,  by 
construction,  '^  And  so  shall  continue  during  the  whole 
**  voyage."  The  contract  is  not  so.  The  insiu^d  tell  the 
state  of  the  ship  and  goods  theuy  and  the  insurers  take  upon 
themselves  all  future  events,  and  risks,  from  men  of  war, 
enemies,  detentions  of  princes,  i^c.  The  parties  themselves 
could  not  have  changed  the  nature  of  the  property  ;  but  they 
did  not  mean  to  run  the  risk  of  war.  If  it  made  a  difference 
what  country  the  property  belonged  to,    the  undei^-writen 

should 
(c)  H.  19  Geo,  3.  supra,  p.  72. 
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should  have  enquired.    The  risk  of  future  war  is  taken  by  the       1781* 
under-writer  in  every  policy.    By  an  implied  warranty,  every       v^^/^/ 
ship  insured  must  be  tight,  staunch,  ^nd  strong;  but  it  is        Eden 
sufficient  if  she  is  so  at  the  time  of  her  3ailii:^.     She  may       against 
cease  to  be  so  in  twenty-four  hours  after  her  departure,  and   Farkibok. 
yet  the  under-writer  will  continue  liable.    The  case  of  Liliy 
y.  Ewer  turns  quite  the  other  way.    The  decision  there  was,      [  736  ] 
that  the  ship  must  sail  with  convoy  according  to  the  usage  of 
the  trade;  t.  e.  convoy  destined  to  go  as  far  as, usual  in  that 
voyage.    The  present  is  the  clearest  case  jthat  can  be.    The 
warranty  is,  that  things  stand  so  at  the  time;  not  that  th^y 
shall  continue. 

Willis,  and  AsHHUi^sT,  Justices,  of  the  same  opinion. 
.  BuLLER,  Justice, — ^The  case  of  Lilly  v.  Ewer  is  much 
against  the  defendant,  for  it  was  not  contended,  there, 
that  the  ship  must  continue  with  the  convoy  during  the  whole 
voyage. 

The  Postea  to  be  delivered  to  the  plaintiffs  [t  158]  [jf]. 

[t  158]  Vide  Salucci  v.  Johnson y  B.    ney,  B.  JR.  M.  30  Geo.  3.  3  Term  Rep, 
R.  H.  25  Geo.  3.      <l?"  Tt/sony.fiur-   477* 


Lowe  and  Others  against  Waller.  jS^i 

THIS  was  an  action  on  a  bill  of  exchange,  tried  before  'When,  apon » 
Lord  Mansfield,  at  Guildhail,  at  the  Sittings  after  ^^S?^. 

last  the  lender  nyt 
he  cannot  ad-  . 
▼anoe  cash,  but  will  furnish  goods,  which  the  borro«rer  tajces  and  sells  by  the  interrtntion  of  a 
broker  reoommendcMi  by  the  lender,  if  the  tecurlty  given  is  made  payable  at  a  future  day,  for  ^ 
sum  exceeding  the  value  of  the  goods  and  5  per  cent,  interest,  this  is  an  usurious  loan,  and  the  se- 
curity is  void. — ^A  bill  of  exchange  given  upon  an  usurious  consideration  is  v(ridy  even  in  ij^fi  hani^ 
iOf  «n  indorsee,  for  valuable  consideration,  without  notice  of  the  usury  £F  1  J. 


[p]  This    is  one   of  the  cases  in  Planck}  v»  Fletcher,  supra,  253,  a. 
which  the  assured  was  allowed  to  re-        [f  1]    But  if    there    is   no  usury 

cover  for  a  loss  by  British  capture,  in    the  inception  of   a  bill,  a  subse- 

ihe  objection  not  having  been  taken;  quent  indorsement  for    an    usurious 

but  where  that  defence  has  been  set  consideration  will  not  avoid  it  in  the 

up,  it  has  .been  decided   that  no  in*  hands  of  an  innocent  bolder.   Parr  v. 

durance  can  protect  against  such  loss.  EUasan,  1  East.  92,  and  see  C^rdtpelf 

Bee  Furtadoy,  Rogers,  iB.&cP.  igi :  y.  Martin,  9  East.  I9h 
mxd  other  cases  cited  ia  the  notes  to 
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1781*      l^si  Hilary  Term[\].    The  plaintiffs  declared  as  indorsees 

y^K^.^^      of  Harris  &  Stratton,  to  whom  the  bill  was  stated  to  have 
Lowe       heen  indorsed  by  Lawtoji^  the  drawer  and  payee.    The  dfe- 

at'ainst  fendant  was  the  acceptor.  The  defence  was,  that  the  biH 
tVALLEE.  was  given  upon  an  usurious  contract  between  Harris  &  Strat" 
tarif  and  the  defendant.  ITiis  was  controverted  by  the  plain- 
tiffs ;  but^  they  also  insisted,  that  the  bill  was  indorsed  to 
them  for  a  valuable  consideration,  and  without  notice  of  the 
supposed  usury ;  and  it  was  argued,  that  although  it  should 
appear  that  the  original  transaction  was  usurious,  still  the  de- 
fendant was  answerable  to  them. 

Upon  the  evidence,  the  case  was  this : 
Waller,  a  commissioner  of  the  stamp  duUes,  had  employed 
one  Lemon,  a  money-broker,  to  raise  the  sum  of  £200.  upon 
the  bill  in  question.  Harris  &  Stratton,  hearing  of  this, 
sent  their  broker  to  Lemon,  to  enquire  whether  Waller 
wanted  money,  and  he  told  the  broker  he  believed  he  did, 
for,  to  his  knowledge,  he  had  a  bill  to  pay  in  a  few  days. 
The  broker  said  his  principal  would  advance  £100.  in  money ^ 
and  £100.  in  goods,  but  that  the  goods  should  be  choice 
sorts,  and  he  should  not  lose  by  them ;  that  he  should  have 
them  at  the  warehouse  price.     Lemon,  upon  this,  went  and 

[  7^7  J  informed  Waller,  that  Harris  8c  Stratton's  broker  had  been 
with  him  ;  and  Waller  asking  him  how  they  would  deal,  be 
told  him  what  had  passed,  and  that  the  broker  had  appointed 
him  to  go  with  Waller,  to  Harris  &  Stratton' %  warehouse, 
the  next  day.  Waller,  agreeably  to  this  appointment,  went, 
along  with  Lemon,  the  next  day,  and  found  Harris  &  StraU 
ton  at  their  warehouse ;  who  made  an  apology  to  Waller  for 
not  having  any  money  at  that  time,  but  only  goods ;  and  de- 
sired the  business  might  be  let  alone  for  a  few  days.  Lemon 
called  several  times  after  this,  to  get  a  day  fished,  and  told 
Aem,  as  he  had  mentioned  before  to  their  broker,  that 
Waller  wanted  money,  in  order  to  pay  several  demands.  In 
the  course  of  about  three  weeks,  Harris  &  Stratton  said 
to  him,  that,  if  Waller  would  come  the  next  day,  they  would 
give  him  £50.  and  he  and  Waller  accordingly  went  the  next 
day.  When  ihey  came,  one  of  the  partners  went  out,  and 
returned  in  a  little  time,  saying  he  could  not  get  any  money, 
but,  if  Waller  would  take  the  whole  in  goods,  he  should  have 
them  directly.  Waller  agreed ;  and  the  goods,  (hosiery  ware,) 
were  sorted  out  by  one  Strutt,  a  broker,  who  was  present, 
and  delivered  to  Waller,  and,  at  the  same  time,  Waller  deli- 
vered to  Harris  &  Stratton  the  hill  of  exchange,  and  also  an 
assignment  of  his  salary,  as  a  collateral  security  in  case  the 
bill  should  not  be  paid  when  it  should  become  due.     Strutt 

and 

[1]  The  action  was  directed  by  an  order  of  the  Court  of  Chancery,  dated 
the  18th  ot  December,  1780. 
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t 

and  Lemon  carried  the  goods  to  the  shop  of  Elderton,  an      17g]. 
auctioneer,  who  was  a  strainer  to  Wai/er,  and  who  was  to      s^^.^^^ 
sell  diem,  or  advance  the  value.     He  desired  two  hours  to        Lowb 
make  his  calculation,  and^  at  the  end  of  that  time,  Lenion  and       against 
Waller  came  to  him,  and  he  ofiered  ^120.  for  the  goods,  say-/  Waller. 
ing,  it  was  the  utmost  they  were  worth.  Waller  took  the  £120. 
it  being  agreed,  that,  if  they  should  sell  for  more,  the  balance 
should  be  accounted  for  by  Elderton^  and,  if  for  less,  that 
Waller  should  be  answerable  to  him  for  the  difference.     Af- 
terwards,  Elderton  delivered  an  account  to  Waller  of  the 
sale  of  goods,  at  £1 17.  2^.  9,d.    There  was  no  evidence  that 
the  plaintiffs  knew  of  the  above  transaction,  or  the  circum- 
stances under  which  the  bill  had  been  given. 

The  question,  whether  the  transaction  was  a  loan  of  money 
for  more  than  5  per  cent,  under  colour  of  a  sale  of  goods, 
was  left  to  the  jury.  If  they  should  be  of  opinion,  that  it 
was,  it  was  agreed  that  a  case  should  be  reserved  on  the  other 
point,  being  a  mere  matter  of  law. 

In  summing  up  to  the  jury.  Lord  Mansfield  told  them^      [  73S  ] 
that  the  statute  of  usury  (a)  was  made  to  protect  men  who  act 
with  their  eyes  open ;  to  protect  them  against  themselves. 
Upon  this  principle,  it  makes  it  penal  for  a  man  to  take  more  n 

than  the  fixed  rate  of  interest,  it  being  well  known  that  a 
borrower  iu  distress  would  agree  to  any  terms.  ^  No 
*^  person  shall  take,  directly  or  indirectly,  for  the  loan  of 
^'  money,  ^c.  above  the  value  of  £5.  for  the  forbearance  of 
'^  £100.  for  a  year,  and  so  after  that  rate  for  a  greater  or 
''  lesser  sum,  or  for  a  longer  or  shorter  time  (b)'^  They 
were,  therefore,  to  consider,  whether  the  transaction  between 
the  defendant  and  Harris  &  Stratfan  was  not,  in  truth,  a 
Joan  of  money,  and  the  sale  of  goods  a  mere  contrivance  and 
evasion.  The  most  usual  form  of  usury  was,  his  Lordship 
said,  a  pretended  sale  of  goods.  He  then  stated  the  material 
parts  oi  the  evidence,  and  made  some  strong  observations  to 
diew,  that  it  was  not  the  intention  of  the  parties  to  buy  and 
sell,  but  to  borrow  and  lend,  and  that  the  contract  was,  io 
truth,  for  a  loan  of  money,  though  under  the  mask  of  a  treaty 
for  the  sale  of  goods.  ♦ 

The  jury  found  the  contract  to  be  usurious,  but  if,  in  point 
of  law,  die  plaintiffs  should  be  entitled  to  recover,  tiiey  as- 
sessed the  damages  at  £222.  IO5.  being  the  amount  of  the 
bill,  with  the  interest  due  upon  it. 

Upon  this,  a  case  was  made  for  the  opinion  of  the  court, 
which, — after  setting  forth  the  bill  of  exdiange,  bearing  date 
the  27th  of  October,  1778,  and  .payable  in  three  months, 

with 

(a)  12  Anne,  St.  2.  c.  16.  (6)  §  1. 

Z3 


1781. 


Lowe 

against 

Walleb. 
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trith  the  indoraements,  in  blank,  of  Lawton  and  of  Harris  ft 
Stratton, — stated ;  *'  That  the  bill  was  given  by  Waller,  the 
^^  acceptor,  to  Harris  8c  Stratton,  upon  an  unurious  contract, 
^  whereby  more  than  legal  interest  was  secured.  That  thd 
^'  plaintiffs  took  the  bill  from  Harris  &  Stratton  foir  a  valuable 
''  consideration,  and  without  notice  of  the  usury." 

In  Easter  Term^  on  Thursday,  the  3d  of  May,  Dunning 
bbtaiued  a  rule  to  shew  cause,  why  there  should  not  be  a  new 
trial,  upon  the  ground,  that  the  original  transaction  was  not 
a  loan,  but  a  sale  of  goods,  and,  therefore,  though  it  might 
be  fraudulent,  it  was  not  within  the  meaning  of  the  statute  of 
Queen  Anne. 

The  court  expressed  a  wish,  that  both  questions  should 
come  on  at  once ;  and^  upon  the  first  argument,  die  counsel 
for  the  defendant  went  into  both ;  but,  on  the  other  side,  tfaej 
[  739  ]  reserved  themselves  on  the  second  point,  in  order  to  argue  it 
separately^  in  case  the  decision  of  the  court  should  be  against 
tiiem  on  ^^  firsts 

On  Friday f  the  llth,  and  Monday ^  the  14tli,  of  May^ 
the  Attomey-General,  and  Davenport,  shewed  cause  against 
tfie  new  trial.  They  cited  Symonds  v.  Cockeril  (a),  where  a 
rent-charge  of  £90.  a  year  for  eight  years,  and  two  jears 
more,  if  A,  and  B.  should  live  so  long,  was  granted  for 
^100.  and,  upon  replevin  against  the  grantee,  who  had  dis- 
trained for  the  rent-charge,  tiie  plaintiff  pleaded  in  bar,  that 
it  was  a  corrupt  agreement,  and  the  court  held,  ''  Tliat,  if 
^^  the  origmal  contract  was  for  a  rent-charge,  that  is  not 
'*  usury,  but  a  good  bargain  and  pennywortii>  but,  if  the  party 
''  hftd  come  to  borrow  the  money,  and  then  such  a  contract 
"  ensued  by  security,  that  is  usury.'*  They  also  cited  the 
cuie^  of  Massav.  L>auling{b),  and  Richards  v.  Brown  (c) 
[4*  159];  which  last  case  was  much  agitated  and  considered 
111  this  court,  and  finally  decided  in  Trinity  Term,  IB 
Qio.  5.  [t  160],  and  in  which,  the  real  and  original  treaty 
being  for  a  loan,  although  it  was  disguised  under  the  appear- 
ance of  selling  an  annuity,  it  was  decided  to  be  within  tiie 
meaning  of  the  statute. 

Dunning,  and  Morgan,  for  the  plaintiffs^  contended,  that 
the  transaction  was  really  a  sale  of  goods ;  at  an  exorbitant 
and  iniquitous  price,  to  be  sure ;  but,  still,  only  a  sale,  the 

price 

(d)  J^^oy.  151.  3,  in  the  absence  of  WilUs,  Justice,  as 

(6)  N.  P.  M.    19  Geo.  2.   2  Str.  reported  by  Mr.  Coxvpery  but,  in  Tri- 

1243.  nity  Term,  WiUes,  Justice,  mentioned 

(c)  Fi'rfc  an  accqunt  of  a  subsequent  that  he  had  read  a  written  argument 

t)art  of  that  case,  E.  19  Geo.  3.  supra,  which  Mr.  Hargrave  had  sent  him  by 

P»  114.  tfiC  permission  of  the  court,  and  that 

[t  159]  Since  reported,  Cowp.  7/0.  it  had  not  altered  his  opinion,  which 

[t  160]  The  opinion  of  the  court  was  the  same  with  that  of  the  rest  of 

Was  delivered  in  Easter  Term,  IS  Geo«  the  court. 
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price  to  he  paid  at  a  future  day,  and  for  which  future  pay-       |mo  | 
menty  the  note  and  the  assi^ment  of  xhe  salary  were  given  as       ^^ 
securities.    The  first  negociation  might  be  for  a  loan;  but,        ho^^ 
in  the  course  of  the  business^  it  came  to  lie  merely  a  bargain       aeainst 
and  sale ;  and  as  such,  however  fraudulent  a^d  culpable,  it     wf  ll£k, 
was  not  usury.     Morgan  obser\ed,    that,    by  the  statute 
37  Hen.  8.  c.  9  {d)f  intituled,  *^  A  bill  against  usury,"  and 
revived  by  13  £/.  c.  8.  (e),  it  was  made  unlawful  to  sell  mer- 
chandizes or  wares,  and  re-purchase  them  agaio  within  three 
months,  at  a  lower  price.    This  was  the  only  provision,  in 
the  act9  on  this  subject,  relative  to  the  sale  of  goods,  and^ 
therefore,  it  was  to  be  inferred,  that  the  legislature  did  not 
mean  to  extend  the  penalties  against  usury  to  other  cases  of      [  740  ] 
sales,  however  oppressive,  "or  unfair.     He  cited  Murray  v. 
Hardinge  {a) ;  where  the  court  of  Common  Pleas  said,  that 
no  inequality  of  price,  merely  as  such,  will  make  a  contract 
usurious (6);  and  Floyer  v.  Edwards{c\  Lord  Chesterfield 
V.  Jansen(d)j  and  Lloyd,  qui  tamj  4fc.  v.  Williams{e). 

Lord  Mansfield, — Before  the  statute  of  Hen.  S.(f), 
all  interest  on  money  lent  was  prohibited  by  the  canon  law, 
as  it  is  now  in  Jtomait-catholic  countries.  This  gave  rise  to 
many  shifts  and  devices  to  evade  the  law.  One,  which  was 
then  the  most  common,  was  provided  against  by.  that  statute; 
but  the  prohibition  being  confined  to  that  parjdcular  sort  of 
transaction,  usurers  were,  thereby,  put  upon  other  contri- 
vances; and  experience  taught  the  legislature,  in  more  mo-; 
dem  statutes,  not  to  particularize  specific  modes  of  usuiy, 
because  that  only  led  to  evasion,  but  to  enact,  generally^  that 
no  shift  should  enable  a  man  to  take  more  than  the  lecal  in- 
terest upon  a  loan.  Hierefore,  the  only  question,  in  all  cases 
like  die  present,  is,  what  b  the  real  substance  of  the  trans- 
action [f  2],  not,  what  is  the  colour  and  form.  This  is  one 
of  the  strongest  cases  of  the  sort  I  ever  knew  litigated.  It  ts 
impossible  to  wink  so  hard^  as  not  to  see,  that  there  was  no 
idea  between  the  parties  of  any  thing  but  a  loan  of  mon^. 

(d)  §  2.  (<0  CancM.  24  Geo.  2.  2  Ves.  125. 

(e)  §  2.  1  Wili.  386.  295. 

(a)  C.  B.  H,  13  Geo.  3.  WOs.  SpO.        (e)  C.  B.  M.   12  Geo.  3.      3  WiU. 
{b)  Ibid,  395.  250.  26l.  2  Blackst.  722.792. 

(c)  B.  /i.  r.  U  Geo,  3.  (/)  37  H.  t.  c.  9. 


[p  2]  Sec-  the  opinion  of  Lord  AU  discounting  a  bill  at  a  very  long  date, 
wanfyjC.J.  ace /in  Marsh  y.Martindale^  if  it  be  merely  to  cover  a  loan,  is 
ZB.SiP,  x60,  where  it  was  held,  that    usury. 

Z4 
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1781.      ^^  Lordship  then  recapitulated  the  striking  parts  of  the 

y^^^^      dence,  and  observed,  that  the  whole  complexion  of  the  case 

Lows        shewed,  that  the  only  purpose  of  Harris  &  StrattonvfBBf  to 

against       contrive  how  to  get  more  than  legal  interest.    They  first  o£- 

Wallek.    fered  part  in  cash;  then  less,  playing  die  defendant  on,  in 

order  to  increase  his  distress ;  and,  at  last,  tempted  him,  by 

an  offer  to  conclude  the  business  immediately,  if  he  would 

take  the  whole  in  goods ;  assigning  to  the  last,  as  their  reason 

for  this^  that  they  could  not  procure  the  money  :  They  did 

not  act  as  persons  selling  goods  upon .  credit,  to  be  paid  for 

at  a  future  day  ;  but  as  lending  on  the  security  of  die  note 

and  tlie  assignment  of  the  salary.    The  jury,  therefore,  had 

done  perfectly  right. 

The  rest  of  the  court  being  clearly  of  the  same  opinion, 
die  rule  for  a  new  trial  was  ^scharged.* 

The  remainingquestion  was  argued,  on  the  case  reserved, 
in  tfai»  present  Terrjif  on   Tuesday,  the  l^h  of  June,  by 
Morgauj  for  the   plaintiffs,    and  Davenport,   for  the  de» 
iendant. 
[  741  ]  In  the  case  of  Bowyer  v.  Bampton,  reported  by  Strange{a), 

it  was  determined,  that,  npdn  nie  construction  of  the  totnte 
of  9  Jlfm,  c.  14.  §  1.  a  promissory  note,  given  for  money 
Imowingly  lent  to  game  with,  is  void  in  the  hands  of  an  in- 
dorsee for  valuable  consideration,  and  without  notice;  for 
the  words  of  that  statute  being,  '^  That  all  notes,  bills,  bonds, 
''judgments,  mortgages,  or  other  securities  or  conveyances 
*'  whatsoever,  S^c,  where  the  whole,  or  any  part,  of  the  con- 
*'  sideration  shall  be,  8^c.  shall  be  utterly  void,  frustrate,  and 
"  of  none  effect,  to  allintents  and  purposes  whatsoever,^'  the 
court  held,  that  it  ^ould  be  making  the  note  of  some  use  to 
the  lender,  if  he  could  pay  his  own  debts  with  it ;  and  that 
the  indorsee  would  not  be  without  retnedy,  for  he  might  sue 
the  indorsor,  on  his  indorsement. 

This  case  having  been  much  relied  on  by  the  counsel  for 
the' defendant,  when  they  argued  the  present  point,  upon  the 
Hidtion  for  a  new  trial, — because,  as  they  insisted,  the  words 
of  12  Anne  st.2.  c.  16.  though  not  exactly  the  same,  are  equally 
strong,  with  those  just  cited  from  the  act  against  gaming,  it 
was  now  contended,  on  the  part  of  the  plaintiffs ;  1 .  Tliat  die 
t\i'o  acts  differed  esSientially  as  to  the  present  question,  and 
that,  both  before  and  since  the  statute  of  12  Anne,  usury 
was  no  bar  against  third  persons  not  affected  with  notice ; 
£•  That  the  case  was  contrary  to  other  decisions,  and  not 
law.  ]  •  Notes  and  bills  are  expressly  mentioned  in  the  act  of 
9  Anne,  and  are  omitted  in  the  other.  Such  a  difference,  in 
two  statutes  which  passed  so  recently  die  one  after  the  other, 
must  have  been  intentional,  and  this  being  a  question  on  a 
penal  law,  the  court  will  construe  it  with  th^i  utmost  strict* 

ness, 
(a)  B.  R.  T.  14  Geo.  2.  Str.  1155. 
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nesf.    It  may,  indeed,  be  siiid,  that  a  bill  conies  under  the      1 7QI 
i^ord  ''  assurance,^  used  in  12  Anne ;  but  it  is  fair  to  infer,      v^-^^^ 
that,  as  the  word  "  bilV^  itself  was,  (and  as  it  seems  pur-       T^"^''^ 
posely,)  omitted^  the  legislature  could  not  mean  to  include        aninst 
the  thing  under  a  general  term,  and  which,  in  common  ac-    \Valler. 
ceptation,  b  not  extended  to  bills  and  notes  ;  they  being  ra- 
dier  considered  as  caskj  than  as  assurances  for  the  payment 
of  money.     In  all  the  prior  acts  against  usury,  from  the  reign 
of  Queen  Elizabeth— \S  Eliz.  c.  8.  ^  3.  21  Jac.  1.  r.  17.  §  2. 
and  12  Car.  2.  c.  13.^  2. — as  well  as  in  12  Anne^st,  2.  c.  1 6, 
die  words  '^  bondsy  contracts^  and  assurances/'  are  used,  and 
yet  there  is  not  a  case  in  the  books,  from  the  13th  of  Eliza^      [  742  ] 
bethy  till  this  day,  in  which  it  has  been  determined,  that  the 
innocent  holder  of  a  bill  of  exchange  shall  be  precluded,  on 
account  of  usury  in  the  original  transaction,  from  recovering 
against  the  acceptor.     Nay,  it  was  expressly  and  solemnly 
decided,  even  in  the  case  of  a  bond,  {viz.  m  Ellis  v.  fVames(a), 
"which  was  long  after  the  statute  of  Elizabethy)  that, — "  Where 
W,  was  indebted  in  £100.  to  A.  upon  an  usurious  contract 
on  a  bond,  and  A.  being  indebted  to  E.  transferred  the  debt 
to  E.,  and  fV.  became  bound  for  the  same  usurious  debt  to 
£•  whose  debt  was  just,  and  he  ignorant  of  die  usury, — tlie 
obligation  made  by  fV.  to  E.  was  not  avoidable  for  the  usu- 
rious contract  made  between  W.  and  ^."    Therefore,  though 
bills  should  be  considered  as  within  the  meaning  of  assurances, 
still  the  intention  cannot  have  been  to  make  them  void  in  the 
hands  of  persons  ignorant  of  the  usury.     Indeed  it  should 
seem,  by  die  very  words  of  all  the  acts,  that  the  provision  in 
question  was  only  meant  to  be  applied  to  securities  w  here  an 
usurious  consideration  appears  on  the  face  of  the  instrument: 
In  all  of  them,  the  expression  is,  '^  whereupon,  or  whereby, 
*^  there  shall  be  reserved,  or  taken  more  than,  i^cr    2.  As  to 
the  authority  of  the  case  of  Bowyer  v.  Bampton,  it  is  direcdy 
dontrary  to  the  doctrine  laid  down  by  IjotiHoU,  in  Hussey 
V.  Jacob  (b)  [1],  and  which  is  stated  by  him  as  founded  on 
previous  determinations.     *'  A.  (says  he)  wins  money  of  B. 
**  and,  for  a  debt  which  A.  owes  C.  he  appoints  B.  to  give 
'^  C.  a  bond ;  'Us  good,  because  C  is  an  innocent  person,  and 
''  'twill  be  the  same  thing  if  ^.  is  bound  with  him  ;'  or,  as  it 
is  expressed  in  the  report  of  the  same  case  by  Comyns,  /'  If 
*'  a  bill  is  given,  for  money  won  at  play,  to  the  winner,  or 
''  order,  and  the  winner  indorses  it  to  a  stranger,  for  a  just 
^'  debt,  and  the  person  upon  whom  the  bill  was  drawn  ac- 

**  cepts 

(a)  B.  R,  E.  1  Jae.  1.  Moore,  752.  [1  ]  That  case  arose  upon  the  statute 

pi.  1035.  Cro.  Jac.  32.  pi.  6.  Ydv.  of  \6Car.  2.  cl-  §  3.  the  words  of 

47*  which  arc  nearly  the  same  (as  to  this 

\b)  B.  R.  M.  8  IFUl.  3. 1  Salk.  344.  point)  with  those  of  9  Am.  c.  14. 

Comm  4.  / 
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|;743  ] 


CASES  IN  TRINITY  TERM 

'^  ceptB  it  in  the  hands  of  the  stranger,  die  acceptor  will  be 
'Miable(c)."  Comyns,  in  his  Digest,  cites  this  case  of 
Himey  v.  Jacobs  and  adopts  the  position  of  Lord  Holt,  as 
law((/).  A  contrary  decision  would  be  highly  inconvenient 
to  trade.  Bills  circulate  like  money,  but  if  it  become  neces* 
sary  for  every  man  to  enquire  into  the  original  consideration^ 
before  he  can  take  one  with  safety,  their  currency  will  entirely 
cease. — Morgan  also  cited  Robinson  v.  Bland  (e),  and  Rex 
V.  Seuell  (/). 

The  arguments  on  the  other  side  were ;  That  the  word 
"  assurances"  comprehends  bills  as  much  as  any  other  sort  of 
security ;  and  to  hold,  that  an  innocent  indorsee  could  make 
use  of  a  bill  given  on  an  usurious  contract,  would  be  against 
the  obvious  meaning  of  the  words  **  utterly  void/*  in  die 
statute  of  I Q,  June.  Wherever  the  acts  against  gamii^i  and 
those  against  usury  differ,  it  will  be  found  that  the  provisions 
against  usury  are  the  strongest.  Thus,  though  the  statute  of 
9  Anne  makes  all  securities  given  for  money  won  at  play,  or 
lent  to  play  with,  void,  it  does  not  declare  that  the  contract 
itself  Ai2\\  be  void;  and  the  prior  act  of  16  Car.^.  c.  ?• 
which  says,  that  contracts^  and  all  securities  for  mon^ 
hst  [<^l>]  at  play,  shall  be  utterly  void  (c)^  does  not  extend 
to  money  terU  to  play  with.  Therefore,  in  die  case  of  Barjeu 
y.  Wahnsley  (d),  it  was  held,  that  an  action  would  lie  on  the 
contract  for  money  knowingly  lent  to  play  widi ;  and,  in  Ro» 
binson  v.  Bland  (e)^  the  same  distinction  was  made.  But,  by 
12  Anne,  st.  2.  c.  l6.  not  only  the  security,  or  assurance,  but 
the  contract  itself,  is  made  void.  This  shews  that  die  lego* 
lature  was  still  more  anxious  to  prevent  usury  than  gamins. 
Now,  as  to  gaming,  the  case  of  Bonder  v.  Bampton  is  a  di* 
rect  and  solemn  authori^.  The  decision  was  af&r  two  aipi- 
ments;  and  Lee,  Chief  Justice,  observed,  diat  what  Lord 
Holt  had  said,  in  Hussey  v,  Jacob,  was  extra-judicial,  and 
tiiat  he  had  seen  a  report,  wherein  notice  was  taken,  tluit  all 
the  learned  part  of  the  bar  wondered  at  it.  Lideed,  by  die 
report  of  the  case  in  Carthew(f),  the  court  is  only  made  to 
say,  <^  that,  if  the  bill  had  been  negotiated  and  indorsed  to 
'^  any  other  person,  for  value  received,  then  it  might  have 
''  been  another  consideration/*  It  must  be  admitted,  that  die 
bill,  in  the  present  case,  was  void  at  first.  Now,  how  can  a 
thing  void  in  its  origin,  be  rendered  valid  by  any  thing  done 
to  it  afterwards  ?    If  it  were  to  be  held,  Aat  it  should  appear 


on 


(c5  Com.  6. 

((/)  5  Cofn,  Dig  610. 

(e)  B.  R.  M,  1  Geo,  3.  2  Burr. 
1077. 

(/)  N.  Pr.  M.  1  Ann.  7  Mod.  118. 

[CJt>]  To  the  amount  of  more  than 
;SlOO.  ^t  any  one  time  or  meeting. 


(c)  §  3. 

(rf)  B.  R.  H.  19  Geo.  2.  2  S/r.l249. 

(f)  B.  R.  M.  1  Geo.  3.  2  Burr. 
1077.  Law  of  N.  Fr.  274.  Ed.  of 
1775. 

{/)  Carth.  356. 
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OD  the  hce  of  the  instrument^  that  more  than  5  per  cent,  is  to 
be  paid^  the  statute  would  become  almost  a  dead  letter ;  for 
Mrhat  usurer  is  so  unskilful  in  bis  trade,  as  to  suffer  the  usury 
to  appear  on  *the  face  of  the  security  i  And  how  easy  will  it 
be  for  the  lender  to  pay  away  bills  on  which  he  himself  could 
not  recover,  either  bondjide,  to  persons  to  whom  he  is  in* 
debted,  ot"  Colourably,  tcrsome  secret  partner  in  the  business, 
but  whose  knowledge  of  the  usury  cannot  be  trace()  i  It  is 
said,  it  will  bediingerousto'trade,  if  third  persons  cannot  re- 
coyer.  But  this  supposes  that  usurious  contracts  are  veiy 
universal ;  and,  if  they  are,  it  is  highly  proper  they  should  re- 
ceive a  check  of  this  sort.  Besides,  what  greater  risk  will 
there  be  "than  is  run  every  day,  when  notes  or  bills  are  taken 
from  women  who  may  be^  under  coverture,  or  from  young 
persons  who  may  be  minors,  miknown  to  the  persons  taking 
such  notes  or  bUls  i  If  Harris  8c  Stratton  are  solvent,  the 
plaintiflB  will  not  suffer;  and  it  is  the  business  of  indorsees  to 
satisfy  then^lves  with  respect  to  the  solvency  of  the  indorsor. 
Li  the  case  of  Ellis  v.  Wames,  there  vtras  an  immediate  secu- 
rity ^ven  to  the  third  person ;  and  so  indeed  it  is  supposed  to 
be,  m  the  case  put  by  Lord  Holt,  in  Hussey  v.  Jacob,  as 
reported  by  Salkeld(a), 

The  court  took  till  this  day  to  consider;  and  now  Lord 
Mansfield  delivered  their  opinion  to  the  following  effect: 

Lord  MansfikLd, — ^We  have  considered  this  case  very 
attentively,  and,  I  own,  with  a  great  leaning  and  wish  on  my 
part,  that  the  law  should  turn  out^  to  be  in  favour  of  the 
plaintiffs.  But  the  words  of  the  att  are  too  strong  [f  3]. 
jBesides,  we  cannot  get  over  the  case  on  the  statute  against 
gaming,  which  stands  on  the  same  ground.  This  is  one  of 
those  instances  in  which  private  must  give  way  to  public  con- 
venience. It  is  less  mischievous  that  the  law  should  be  as  it 
is  with  respect  to  bills  and 'notes,  than  other  securities;  be- 
cause they  are  generally  payable  in  a  short  time,  so  that  die 
indorsee  has  an  early  Opportunity  of  recmTing  to  the  indorsor, 
if  he  cannot  recover  upon  the  bill. 

The  Postea  to  be  delivered  to  the  defendant  [f  16 1]. 
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(fl)  Sa/ii:.344. 


[tl6l]     Vide  Floyer  v.  Edwards^ 
^B.R.  T.  l4»Gco.5.  tawp.  110. 


[p  3]  .  But  if  notes  are  discounted 
for  an  usurious  consideration,  and 
transferred  to  an  innocent  holder,  and 
the  indorsor,  who  gave  the  usurious 
consideration, gives  another  security  to 


the  innocent  holder,  as  a  substitute  for 
the  notes,  the  statute' does  not  avoid 
such  substituted  security  between  those 
parties.  Cuthbcrt  v.  Hale^y  8  T.  R. 
3S0. 
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Thnrrf.,,  Taylor  against  Whitehead. 


S8th  Jiine. 


A  motion  may  HnKESPASS  for  breaking  and  entering  the  close  of  tbe 
^jud^me°nt^*  ^  plaintiflF,  at  the  parish  of  0%,  in  Yorkshire.  The  de- 
ter  a  rule  tut  a  fendnut  pleaded :  ].  The  general  issue:  2.  A  right  of  wa j^ 
S^ndisihargcd    ^y  Prescription,  through  a  lane  of  the  plaintiff's  contiguous 


and  at  any  time  to  the  locus  in  qiu),  to  Otlei/  bridge  on  the  river  Wharfe; 
•^^cn\crfd*u'"~  ^^^'  ^**  tenants  and  occupiers  of  the  locus  in  quo  voere,  Jroim 
It  is  not  a  good    time  whereoJ\  S^c.  by  reason  of  their  tenure,  bound  to  repair 


justification  m  ^/^  lane,  and  the  banks  thereof  next  to  the  river;  that,  at  the 
the  derenditnt  Several  times  >vhcn,  ^c.  the  lane  was  out  of  repair  and  over- 
has  a  right  of  flowed  with  Water,  so  that  die  defendant  could  not  use  the 
iiK^piaintiff^  ^  way  without  imminent  danger  of  the  loss  of  his  life,  and 
land,  and  that  goods ;  and  that  he  necessarily  went  into,  through,  and  over, 
upon  theTdjoin-  ^^^  ^^cus  in  jt/o,  as  near  to  his  said  w»y  as  he  possibly  could^ 
ing  land,  be  as  it  was  kwtul  for  him  to  do  for  the  cause  aforesaid :  3.  That 
waTfropas^ie  ^'^^  locus,  8^'c.  lay  cofitiguous  to  a  lane  of  the  plaintiff^s,  and 
fi»ra  being  over-  that  the  said  lane  was  adjoining  to  Ae  river  Wharf e;  that 
riverf  ^^  *         ^^  defendant  had  a  right  of  way,  by  prescription,  through 

and  over  the  lane;  and,  that,  because  the  lane  and  wsv 
were  overflowed  with  water  from  the  said  river  so  much 
that  the  defendant  could  not  at  the  several  times,  ^c.  pau 
or  repass,  he  did  necessarily  go  out  of  the  said  way  as 
near  to  the  said  way  as  he  posubly  could,  into,  through,  and 
over,  4rc. 

Tlie  plaintiff  having  traversed  the  prescription  to  repair 
laid  in  Uie  first  special  plea,  and  the  right  of  way  laid  in  die 
last,  the  cause  eame  on  to  be  tried,  before  Lord  Loughbo- 
^  ROUGH,  at  the  summer  assizes  for  Yorkshire,  17B0;  and  the 
juj-y  found  for  the  plaintiff,  on  the  general  issue  and  the  first 
special  plea,  and  for  the  defendant  on  the  last. 

f  n  Michaelmas  Term  {a),  a  rule  viras  obtained,  to  shew 
cause,  why  there  should  not  be  a  new  trial  on  the  issue  found 
for  the  defendant,  as  having  been  found  against  evidence,  which 
rule  was,  upon  argument,  discharged  (6). 

Afterwards,  Feartdey  obtained  a  rule  to  shew  cause,  why 
the  plaintiff  should  not  be  at  liberty  to  enter  up  Judgment  on 
that  issue,  as  well  as  the  others,  notwithstanding  me  finding  of 
[  7^6  ]  the  jury,  on  the  ground,  that,  in  point  of  law,  although  the 
defendant  had  the  right  of  way  through  the  plaintiff's  close, 
he  was  not  entitled  to  go  upon  the  adjoining  land  of  the  plain* 
tiff,  when  the  way  was  out  of  repair. 

On  Saturday,  the  Sd  of  February,  cause  was  to  have  been 
shewn  against  this  rule,  and  Lee  objected,  that  it  had  been 

applied 

(«)  Thursday,  9th  Nov.  1780.         Qi)  Friday^  24th  N<n  1760. 
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applied  for  too  late^  for  that  it  was  in  the  nature  of  a  motion 
in  arrest  of  judgment;  and,  he  said,  he  had  always  understood 
the  practice  to  be,  that  such  a  motion  could  not  be  made 
after  a  new  trial  had  been  moved  for,  unless  the  court,  upon 
granting  the  rule  for  a  new  trial,  should  have  given  leave,  if 
that  should  be  discharged,  to  follow  it  by  a  motion  in  arrest 
o^  judgment.  It  seemed,  he  said,  very  unreasonable,  that  a 
party  should  be  permitted  to  avail  himself,  in  so  late  a  stage 
of  tlie  cause,  of  an  objection  that  might  haVe  been  taken  in 
the  first  instance,  by  a  demurrer  to  the  plea,  by  which  mode 
of  proceeding,  if  the  objection  was  founded  in  law,  all  the 
expence  and  vexation  qf  the  trial,  and  the  motion  to  set  aside 
the  verdict,  would  have  been  avoided.  In  answer  to  this,  it' 
was  observed,  b^  Dunning^  that  it  would  be  extremely  ab- 
surd if  an  objection  should  be  stated  to  the  court,  and  they 
should  be  convinced  that  the  party  had  not,  by  law,  a  right 
to  judgment  in  his  favour,  that  they  should  yet  be  necessitated, 
by  any  rule  of  practice,  to  pronounce  an  erroneous  judgment 
in  his  favour,  and  so  force  the  otlier  party  to  bring  a  writ  of 
error. 

After  some  consideration,  and  conference  with  the  Master, 
die  court  declared  their  opinion,  that  a  motion  in  arrest  of 
judgment  may  be  made  at  any  time  before  judgment  is  entered 
up,  and  that  the  present  motion,  being  of  the  same  nature,  was 
not  too  late. 

It  now  appeared,  that  the  officer,  by  mistake,  had  entered 
a  verdict  for  the  defendant  on  all  the  issues ;  upon  which  it 
became  necessary  for  the  plaintiff's  counsel  to  move  for  a  mie 
to  shew  cause,  why  the  Postea  should  not  be  amended,  from 
the  judge's  notes,  agreeably  to  the  finding  of  the  jury,  and  that 
the  rule  then  before  the  court  should,  in  the  mean  time,  be 
enlarged. 

The  Postea  was  afterwards  abiended,  and,  this  day,  the 
question  on  the  validity  of  the  last  plea  was  argued. 

Lee,  Davenport,  and  Wood,  for  the  defendant. — ^They  ar- 
gued as  follows  : — It  is  clear  law,  established  by  a  number  of 
cases,  particularly  that  of  Absor  v.  French,  in  Shower  {a), 
and  Hennas  Case  (/>),  that,  where  a  common  highway  is  out 
of  repair,  by  the  overflowing  of  a  river,  or  any  other  cause, 
passengers  have  a  right  to  go  upon  the  adjacent  ground.  So, 
if  the  water  impairs  the  banks  of  a  navigable  river,  which, 
indeed,  is  considered  as  a  highway,  it  is  Justifiable  to  go  upon 
the  nearest  part  of  the  field  next  adjoinuig  (c).  No  cases  are 
to  be  found  upon  tlie  question  as  to  private  wa^s ;  but  there 
are  determinations,  the  principle  of  which  is,  that,  where  it 

becomes 
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(a)  B.  R.  M.  30  Car.  2.     2  S/iorM. 
28.  Lev.  23t. 

(L)  8  Car.  1.  Sir  /T.  Jones,  296. 


(c)  Young  V. 


N,  Pr,  bofore 


Lord  Holt,  1  Ld.  liaym,  725. 
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becomes  impossible  for  a  person  to  exercise  bis  rig^t  withcmC 
a  trespass  on  the  soil  of  another,  the  law  will  excme  the  tres- 
pass.  Thus,  in  Dike  &  Dunston^s  Case  (d)  [f],  it  is 
stated  [1],  from  the  Yearbook  of  6  Edw.  4.  ''  Thay  ^  » 
*'  man  is  to  lop  his  tree,  and  he  cannot  do  U  imkm  ifidt 
*^  upon  the  land  ofanotlier^  then  he  may  wett  jatfUf  the  fell- 
^*  ing  it  upon  the  other's  body  bftime,  otherwise,  he  could 
''  not  lop  it  at  alL"  So^  m  ibe  case  of  Miller  v.  Fandrye, 
reported  m  Popham(e),  /^  A  man  may  justisy  chasing  sheep 
^  with  a  dog  upon  another  man*s  groimd,  if  he  cannot  odier- 
<<  mse  drive  tliem  off  his  own."  And,  in  that  case,  there  is 
one  cited  from  22  Edw.  4.  8,  where  it  was  held,  **  That,  for 
''  necessity,  a  man  who  plows  may  turn  his  plow  on  the  land 
"  of  another;" — (Buller,  Justice^  ''There  a  custom  was 
**  laid.")— And  another  from  8  Edw,  4,  where  it  was  laid 
down,  ''  lliat,  if  a  tree  grow  in  a  hedge,  and  the  fruit  fall 
^'  into  another's  land,  the  owner  may  go  upon  die  land  and 
'^  fetch  it."  These  are  adl  trespasses  occasioned,  as  in  the 
present  case,  by  the  unavoidable  interruption  of  Uie  exercise 
of  private  rights  in  the  regular  way.  It  is  of  no  consequence, 
npon  this  issue,  who  is  bound  to  repair  the  road,  because 
the  justification  is  not,  that  the  road  was  out  of  repair  and 
ought  to  be  repaired  by  the  plaintiff,  but  that,  by  the  over* 
flowing  of  the  river,  it  was  impossible  for  the  defendant  to 
pass  along  the  way,  and,  therefore,  he  necessarily  went  out  of 
it.  If  the  question  who  ought  to  repair  is  said  to  be  the 
material  part  of  the  case,  and  that  die  issue  tried  on  die 
second  special  plea  was  immaterial,  the  motion  ought  to  have 
been  for  a  repleader ;  but,  ^s  the  plaintiff  took  the  issue,  the 

court 


(cO  B.  jR.  Af.  28  &  29  EL  God. 
4.52. 

[1]  By  counsel. 


(0  B.ILE.  2  Car.  I.  Paph.  l6\. 
•^But  that  part  of  the  Reports  is  not 
by  Popham, 


[f]  The  decision  in  that  case  goes  a 
considerable  length  towards  determin'* 
ing  the  present  in  favour  ef  the  plain- 
tiff^ It  was  there  held,  that  the  de- 
fendant, being  entitled  to  a  private 
way  over  the  plaintiff's  land,  which 
was  cut  up  with  cart  wheels,  so  that 
he  could  not  so  well  use  his  way  as 
before,  could  not  justify  filling  up  the 
ruts,  and  cutting  a  trench  to  let  the 
water  off;  And  though,  on  defendant 
demanding  '^  what  remedy  he  should 
have/'  Gaudyy  J.  observed,  that  he 
ought  to  have  pleaded,  that  he  could 


not  use  the  way  at  all;  from  whence 
it  might  be  inferred,  that  a  justification 
like  that  which  was  pleaded  in  the  pre- 
sent case,  might  be  supported :  Yet, 
Suit,  J.  gave  an  answer,  which  seems 
to  leave  the  defendant  in  much  the 
same  situation  in  which  he  is  placed 
by  the  present  case.  For,  said  that 
learned  Judge,  in  «nswer  to  the  en- 
quiry  of  the  defendant's  counsel  (as 
the  words>  are  given  in  this  reporter) 
**  if  he  went  that  way  before  in  kit 
**  shoes,  let  him    now   pluck'  o»  his 

^'  boots  r 
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court  will  not  grant  a  repleader  on  his  application  (/).     Sup*       1781. 
posi^  it  not  to  be  true  in  all  cases^  that  a  person  *  having       v^v^/ 
a  private  way  over  the  land  of  another,  may,  when  the  way  is     Tayloa 
impassable,  justify  going  on  the  adjoining  ground;  yet,  surely,       against 
he  may,  where  the  land  over  which  the  way  is,  and  the  ad-       White- 
joining  land,  both  belong  to  the  same  person.     He,  or  those        HK.iP. 
under  whom  he  claims,  having  granted  a  right  of  way  over      *[  748  ] 
his  estate,  if  the  usual  tract  becomes  impassable,  the  right 
continues,  and  must  be  exercised  on  the  neighbouring  ground 
belonging  to  the  grantor. 

Lord  Mansfield  mentioned,  that  Blackstone,  in  his 
Commentaries,  expresses  an  opinion,  that  the  law  of  England 
corresponds  with  the  Roman  law,  oirthis  point,  extending  the  • 
.  right  of  going  on  the  adjoining  ground,  when  a  road  is 
out  of  repair,  to  private  as  well  as  public  ways  (a),  and  that 
CoMYNs,  in  his  Digest,  seems  to  have  entertained  the  same 
opinion  {b). 

Walker^  Serjeant,  for  the  plaintiff,  insisted,  diat,  by  the 
common  law,  die  grantee  of  a  private  way  is  bound  to  repair, 
unless  there  is  an  express  stipulation  for  the  grantor  to  do  it. 
Tins  principle,  he  said,  was  clearly  deducible  from  the  ulti- 
mate determination  in  the  case  of  Pomfrett  v.  Rkroft  (c), 
where  one  having  granted  the  use  of  a  pump,  for  a  term,  to 
anotlier,  and  the  pump  having  fallen  into  disrepair,  the  grantee 
brought  his  action  against  the  grantor,  and,  upon  demurrer, 
tbe  court  of  Kin^s  Bench  held,  (three  Judges  against  Twis- 
DEN,)  that  it  well  lay,  for  that  the  grantor  was  bound  to  re- 
|>air;  but,  upon  a  writ  of  error  to  ^e  Exchequer  Chamber, 
their  decision  was  unanimously  reversed^  Now,  on  this  re- 
cord, he  said,  it  was  expressly  found,  on  the  first  special  plea, 
that  tha  plaintiff  was  not  bound  to  repair,  and,  by  the  second, 
no  custom  or  duty  for  him  to  repair  was  allegoi.  The  de- 
fendant, therefore,  must  be  considered  as  bound  to  repair  in 
diis  case ;  and,  if  the  road  had  become  impassable  by  hb 
neglecting  to  guard  against  the  overflowing  of  the  river  bj 
keeping  up  the  banks,  it  was  bis  pwn  fault,  and  he  could  not, 
on  that  account,  be  entitled  to  trespass  on  the  neighbouring 
ground. 

The  court  stopped  Feamley,  who  was  to  have  argued  on  the 
same  side. 

Lord  Mansfield, — ^The  question  is  upon  the  grant  of 
this  way*     Now  it  is  not  laid  to  be  a  grant  of  a  way,  gene-         ^ 
rally,  over  the  land;  but  of  a  precise  specific  way.      The 
grantor  jsays.  You  may  go  in  this  particular  line,  but  I  do  not      [  749  ] 
give  you  a  right  to  go  eitfaeir  on  the  right  or  left.    I  entirely 

agree 

Cf)  Supra,  p.  396.  CcJ  B.  R.  M.  21  Car.  2.    I  Saund, 

(a)  3  Bl.  Comm.  p.  36.  321. 

(bJ  Com.  Dig.  Tit  Chmin.  D.  6. 
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agree  with  my  brother  Walker,  that^  by  common  law^  he 
\i  ho  has  the  use  of  a^  thing  ought  to  repair  it.  The  grantor 
may  bind  himself;  but  here  he  has  not  done  iu  He  has  not 
undertaken  to  provide  against  the  overflowing  of  the  river  ^ 
and,  for  ought  that  appears,  thiU  may  have  happened  by  the 
neglect  of  the  defendant.  Highways  are  governed  by  a  dif- 
ferent principle.  Tliey  are  for  the  public  service,  and  if  die 
usual  tract  b  impassable,  it  is  for  the  general  good  that  peo^e 
should  be  entitled  to  pass  in  another  line. 

WiLLEs,  and  Ashhurst,  Justices,  of  the  same  opinion, 
BuLLER,  Justice j'-^If  this  had  been  a  way  of  necessity^ 
the  question  would  have  required  consideration,  but  it  is 
not  so  pleaded.  It  does  not  appear  that  the  defendant 
had  no  other  road.  There  can  be  no  ground  for  a  repleader^ 
for  the  plea  is  substantially  bad ;  there  is  no  fact  alleged 
in  it  which  it  could  serve  any  purpose  to  deny,  or  go  to  issiM 
upon. 

The  role  made  absolute. 


ZiNK  against  Langton. 

TN  last  Easter  Term,  on  Wednesday,  the  2d  of  Mey, 
-*•  *S.  Heywood  obtained  a  rule  to  shew  cause,  why  an  at- 
tachment should  not  issue  against  the  Prothonotary  of  tfa« 
court  of  Common  Fleas  for  die  county  palatine  of  Lancaster j 
for  not  obeying  a  writ  of  certiorari,  which  had  been  directed 
to  him,  to  remove  the  proceedings  in  this  cause  from  that  court 
into  this[l]. 

The  Attorney-General,  afterwards,  in  the  same  term,  ob- 
tained a  rule  to  shew  cause,  why  a  superstdeas  to  the  writ  of 
certiorari  should  not  issue. 

Both  these  rules  were  enlarged  till  the  present  term,  and, 
this  day,  they  were  spoken  to,  by  die  AttomeyrGeneralf  and 
r  ^50  ]      Wilson,  in  support  of  the  rule  for  a  supersedeas,  and  by 
Dunning,  on  uie  other  side. 

The 


ThQnday, 
Sdth  June. 

A  certiorari  can- 
not be  sued  oUt 
as  uf  course,  and 
without  laying  a 
apecial  ground 
before  the  court, 
to  remove  pro- 
ceedings from 
the  courts  uf  the 
counties  pala- 
tine. 


[l]  The  writ  of  certiorari  out  of 
this  court  was  directed  to  the  Chan- 
cellor of  the  county  palatine,  and 
commanded  him,  that,  '^  by  our  writ, 
**  under  the  seal  of  our  said  coiinty 
*'  palatine,"  he  should  command  the 
Prothonotary  to  certify  the  said  plaint 
to  him,  **  that  you  may  certify  the 
*'  same  to  us  at  tVtstminster,  SfcJ*  In 
obedience  to  this,  a  writ  was  made  out, 
ilirected  to  the  Prothonotary,  in  the 


nature  of  a  certiorari,  (but  called  s 
mandate  in  the  language  of  that  court,) 
under  the  seal  of  the  county  palatine, 
but  in  the  King's  name,  commanding 
him  to  certify  the  plaint,  SfC.  ^  to  t», 
''  so  that  the  same  may  appear  to  i^s 
"  at  IFcstminster^SrcJ*  Neither  of  tbs 
writs  assigned  any  particular  ground, 
but  only  said,  *'  we  being  willing,"  for 
certain  reasons,  to  be  certified  on  a  cer- 
tain plainti  ^c. 


IN  THE  TWiENtV.nftSfr  YfiAR  OP  GEORGE  IH.  7*0 

The  circumstanc^B  of  the  ease  were  tbese:  Befini  thft  ^    l7Sl. 
time  to  plead,  in  the  actioti  beloMr,  win  etpired,  Ae  writ  fttim      ^^^^^ 
this  court,  together  with  aMothet  from  the  Qutticellor  of  the      ^inck 
county,  consequent  upon  it,  (as  mentiotied'  hft  iiote[l],)  were      ^gainst 
delivered  to  the  deputy  Prothonotaiy.    As  he  had  never  be-   LanotoiT. 
fore  knowli  an  instance  of  such  a  proceeding,  he  deferred 
i^etuming  the  vrrit,  and,  at  die  next  Asnates,  Willbs,  Justice, 
granted  a  rule  to  shew  caose,  why  th^  plaintifr  should  ndt 
sign  interlocutory  judgment,  notwithstanding  the  urtiorari; 
ttnd,  upon  shewing  eatise^  and  hearing  the  question,  whether 
the  certiorati  wotild  lie,  argued,  he  pentnitted  the  plaintiff  to 
sign  interlocutory  judgment,  but,  on  condition^  that  he  should 
not  take  out  execution,  till  there  should  be  an  opportunity  of 
tfioting  this  court.     A  writ  of  enqtfirjr  was  afterwards  ex- 
ecuted, and  damages  giteti,  to  the  Mnount  c^  £672.  4s.  6d. 
bdt  final  jiK^ment  Was  not  signed.    The  affidavits  Ob  which 
the  rule  for  the  attachment  was  moved  for^  did  not  state 
any  particular  cause,  and  it  Came  out,  when  the  case  was 
fl^ed,  tliat  the  attorneys  on  both  sides  had  agreed,  that  the 
motion  below  should  be  made  for  ^gning  interlociirtory  jodg* 
taent. 

It  was  contended,  by  the  Attomty-Gefieral,  and  fVUson, 
that,  as  there  was  no  instance  of  a  eertiorati  to  a  coofity  pa- 
latine to  remove  a  record  before  juc^ment,  it  muit  be  pre- 
sumed, that  the  court  has  no  right  to  issue  suck  a  Writ;  at 
least,  the  novelty  of  the  attempt  showed  there  was  no  neces- 
«ty  for  exercising  the  right,  if  it  really  existed.  It  would 
be  highly  inconvenient,  particularly  in  the  county  palatine 
of  Dur/umif  because,  there,  the  pleadii^s  begin,  and  die 
cause  comes  to  trial,  at  the  very  same  assizes;  but,  if  a 
certiorari  could  be  brought,  defendants  would  in  general  come 
provided  with  one  instead  of  a  plea ;  and,  if  die  practice  can 
be  supported  in  the  case  of  the  county  palatine  of  Lancaster, 
it  must  be  equally  valid  in  that  of  Durham.  But,  at  all 
events,  they  said,  the  court  must  have  a  discretion,  and  it  was 
sufficient  reason  to  supersede  the  certiorari  in  this  case,  that  * 
it  had  been  sued  out  as  of  course,  without  any  special  .cause, 
and  obviously  only  for  the  purpose  of  delay;  and  the  court 
would  not  grant  an  attachment  for  not  obeying  a  writ  which 
never  ought  to  /have  issued. 

On  the  odier  side,  Dwming  stated,  that  there  were  in- 
aCatices  of  writs  of  this  sort  having  issued,  and,  particularly,  [  751  ] 
Me^abofit  seven  years  ago,  which  could  be  produced,  where 
there  had  been  a  return,  but  the  cause  was  afterwards  made 
up.  The  question,  on  the  nile  for  ah  attachment,  was  not, 
he  said,  whether  the  writ  had  issued  properly  or  not.  A  cer- 
tiorari  had,  in  fact,  been  directed  to  the  Chancellor  of  the 
county  palatine,  who  had  not  taken  upon  him  to  question  the 
propriety  of  it^  but  had  thereupon  issued  his  mandate  to  the 

Vol.  II,  A  a  Prothonotary. 
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1781.       ProthoDotary.    The  Prothonotary  ought  to  have  obeyed  ic, 

\^K/^/       without  examining  whether  the  defendant  was  right  or  wrong 

ZiNCK       in  suing  it  out;  and  then,  when  returned,  the  pluntiff  might 

against       have  moved  to  quash  it,  if  he  had  been  so  advised.     The  de* 

Langtok.    fendant  had  not  stated  the  reasons  for  suing  it  out,  in  the 

affidavits  he  had  filed,  because  they  were  not  at  all  relevant 

to  his  motion.    As  to  the  agreement  between  the  attorneys^ 

that  did  not  purge  the  contempt  of  the  officer,  which  IumI 

been  incurred  before  the  assizes  began. 

Lord  Mansfield, — ^The  only  consequence  of  the  writ 
would  have  been,  that  the  cause  would  have  gone  back  to  ba 
tried,  six  months  aften^'ards,  by  a  jury  of  the  same  county, 
and  probably  before  the  same  Judge;  for  records  in  ^is 
court,  in  causes  from  the  counties  palatine,  are  sent  to  be 
tried  there.  There  is  no  doubt  but  this  court  may,  under 
particular  circumstances,  as  in  a  case  which  calb  strongly  for 
a  trial  at  bar,  grant  a  certiorari  to  ^move  proceedings  from 
a  county  palatine  [2].  But  such  a  writ  cannot  be  sued  out, 
without  laying  a  ground  for  it,  and,  as  the  writ  was  sued  out, 
in  this  case,  without  laying  any  ground,  it  issued  improvi- 
[  752  ]  dently,  and  must  be  superseded;  and,  as  to  the  officer,  he  is 
cleared  from  any  contempt  in  not  obeying  it,  by  the  agree* 
meat  between  the  attorneys. 

The  rule  for  an  attachment  discharged,  and  die  other  made 
absolute  [3]  [t  102], 

[2]  In  Easter  Term^  22  Geo,  $,  on     the  prosecutor,  for  which  there  is  a 
Wednesday y  the  Ut  of  May ^  in  a  case     sort  of  reason,  viz.  that  it  being  the 
of  Williams  v.  Thomas  8f   another^  a     suit  of  the  King,  he  may  try  it  yrhere 
rule  was  obtained  to  shew  cause,  why     he  pleases.     But  there  is  one  at  the 
a  writ  of  certiorari^  which  had  been     suit  of  a  defendant,  in  the  cascof  Aor 
sued  out  by  the  defendant  as  of  course,    v.  James,  T.  10  W.  3.   12  Mod.  197. 
and  without  any  application  to   the    — fra/Zace,  and  Dok^/(^«,  for  the  plain- 
court,  to  remove  the  proceedings,  in  an     tiff. — Bower^  for  the  defendant.— Lord 
action  depending  ia  the  court  of  Great    Maksfield  said,  that  the  writ  was 
Sessions  for  the  county  of  Pembroke,    not  of  course,  and  as  it  had  been  suerl 
should  not  be  superseded.      On  Mon^    o^t  in  this  case,  without  lajring  any 
dajfy  the  13th  of  May,  the  last  day  of    ground  before  the  court,  it  must  be 
term,  cause  was  shown,  and  an  affidavit    superseded.     <1>  In  all  cases  where  a 
of  the  defendant  produced,  by  which     defendant  applies  for  a  certiorari^  he 
he  swore  that  from  the  influence  of  the    must  lay  some  ground  for  it,  before 
plaintiff  in  the  county  of  Pembroke,     the  court,  supported  by  affidavit.  ILv. 
and  his  being  himself  an  entire  stran-    Eaton,  M.  2«  Geo.  3.  2  Term  Rep.S9. 
ger  there,  he  believed  he  could  not        [3]  Final  judgment  was  afterwards 
have  a  fair  trial.     It  was  said  on  this     sign^,  and  the  defendant  brought  a 
occasion,  that   there   were  many  in-     writ  of  error  in  this  court,  upon  which 
stances  of  certioraris  to  counties  pala-     the  judgment  below  being  affirmed,  a 
line,  and  to  the  court  of  Ely,  and  seve-     rule  was  obtained  to  shew  cause,  why 
ral,  to  remove  indictmenu  from  the     the  Master  should  not  compute  inte- 
courts  of  Great  Sessions  in  Walts.     In     rest  on  the  sum  given  by  the  jury  on  the 
gen?ral,  indeed,  those  were  brought  by     writ  of  enquiry,  from  the  day  of  sign- 
ing 
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ing  final  judgment  below,  down  tb  the 
tunc  of  the  taxation  of  costs,  and  why 
the  same  should  not  be  added  to  the 
costs  taxed  for  the  plaintiff.  In  Easter 
Term,  22  Geo,  3.  on  the  last  day  of 
that  term,  S.  Heytvood  argued  against 
the  rule,  and  Wilson  in  support  of  it. 

By  3  Hen'.  J.  c.  10. — reciting  that 
writs  of  error  were  often  brought  for 
delay y — it   is  enacted,    "  That  when 
**  judgment  shall  be  affirmed,  or  the 
writ  discontinued,  or  the  party  non- 
suited, on  a  writ  of  error  brought  by 
*'  a  defendant  or  tenant,  the  person 
**  against  whom  it  is  sued  out,  shall 
**  recover  his  costs  and  damage ,  for  his 
**  delay  and  wrongful  vexation  in  the 
**  same,  by.  discretion  of  ihe  Justice  faj 
**  afore  whom  the  said  writ  of  error  is 
"  sued."      19  Hen.  7.    c.  20.    recites 
this  act,  and  that  it  had  not  been  put 
in  force,  and  enacts  that  it  shall  be 
thenceforth   duly   ]>ut  in   execution. 
Heywood     contended,     that     interest 
could  not  bo  allowed  under  this  statute, 
because,  at  the  time  when  it  passed, 
and  until  the  following  reign,  all  inte- 
rest was  against  law  (6),  and,  therefore, 
though  the  word  "  damage^*  was  used 
in  the  statute,  it  must  be  considered  as 
only  tautology,  and  synonymous   to 
**  costs."     He  cited  Penruddock  v.  Er- 
rin^ton,  B.  R.  M.  39  ^  40  El.  Cro. 
Et.  587.     Coan  v.  Borcles,   B.  R.  M. 
ZW.Sf  M.  1  Salk.  205.  and  Bowton 
V.  Nicholls,  B.R.  H.  10  Car.  1.  Cro. 
Car,  401,  as  authorities  to  shew  that 
tbestatute  of  Hen.  7.  is  to  be  construed 
strictly.     But  he  chiefly  relied  on  the 
case  of  Holroy  v.  ^bizson,  B.  R.  H. 
1  Geo.  1.   10  Mod.  274,  as  directly  in 
point. — ^That  was  an  action  in  C.  B.  on 
several   promises;  judgment  by    de- 
&ult;  writ  of  inquiry;  and  final  judg- 
ment;   and  that  judgment  affirmed, 
upon  error  brought  in  B.  R.     Upon 
this  affirmance  the  court  was  moved, 
on  3  Hen.  7.  c.  10.  that  the  defendant 
in  error  should,  besides  his  costs,  have 


interest  allowed  hi^  ^o*"    1781 
the  sum  adjudged  due  to    \^^j^j 
him,  pending  the  time  of    Vinck 
the  writ  of  error,  from  the     ^ffainst 
judgment.     The  question  L^g^oir. 
was    fully    argued,    and, 
against  the  application,   the  practice 
of  the  court  of  Exchequer  Chamber, 
which  was  admitted  to  be  not  to  allow 
interest,  was  relied  on,  and  it  was  in- 
sisted,   that  costs  and   damages  are 

'Wten,  in  law,  synonymous  expressions, 
and  ought  to  be  so  understood  in  con* 
struing  the  statute  of  Hen.  7,    On  the 
other  side,  it  was  said,  that  the  court 
of  Exchequer  Chamber,  not  having  been 
erected  at  the  time  of  the  statute,  was 
not  within  the   operation   of  it,  and 
that,  though  the  word  **  damna'*  does 
sometimes  signify  costs,  yet  it  never 
does  when  joined   with  **  custagia  ;*^ 
and  that  costs  and  damages  are  distin* 
guished  in  every  Postea,     The  court 
took  time  to  consider,  and  then  deli- 
vered their  unanimous  opinion ; "  That 
*'  the  defendant,  upon  a  writ  of  error 
^'  brought  into  B,  R.  hhould  not  have 
"  interest  allowed  him  by  way  of  da- 
•*  mages  for  the  sum  adjudged  due  to 
**  him  from  the  time  of  the  first  judg- 
"  ment,  pending  the  writ  of  error,  for, 
"  at  the  time  of  making  the  statute  of 
"  3  Hen.  7-  c.  10,  all  interest  was  re- 
"  puted    unlawful ;    and,    therefore, 
"  that  statute  could  n&t  give  it.     In 
"  fact,  when  interest  run  highest,  as 
**  at  10  }^cr  cent,  it  had  not  been  al- 
**  lowed.    In  the  Exchequer  Chamber, 
^*  it  had  never  been  allowed,  and  uni« 
*'  formity  of  practice  was  to  be  wished 
"  and  endeavoured." — Heywood  then 
observed,    that    it    was    clear,  from 
2  And.  123,  as  well  as  from  the  judg- 
ment of  the  court  in  the  last-mention- 
ed case,  that  the  statute  of  Hen.  7-  ex- 
tends to  the  court  of  Exchequer  Cham^ 
ber,  and  that  the  practice  of  that  court 
never  to  allow  interest  was   not  only 
admitted  by  the  parties,  and  recognized 

by 


CaJ  Supra,  56l.  Note  (5). 


(b)  Supra,  Loxoe  v.  Waller,  p.  740, 
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1781*  by  the  court,  in  that  case, 

^^j^v,^^  but  also  stated  by  Lord 

7Tvrv  Man^eldy  in  the  case  of 

^"  BodUyv.Bellamy,B.R.M. 

Lawgtoh  ^  ^^-  3-   2  J5iwT.  lOft*. 

i-AKOTOH.    J  ^^^^^^     ^gy       jj^  ^^ 

Imowledged,  that,  in  one  sort  of  ac^ 
tion,  vtz.  quare  impeditj  this  court  had 
flowed  interest,  as  in  the  case  of  the 
Mishap  rf  London  v.  Tie  Merctr's  Com" 
fony,  B.  R:  H.  5  Geo.  2.  2  Sir.  925. ; 
an  anonymous  case,  Jtf*  4  Car.  I  •  4^« 
Cro.  Cor.  145.;  and  the  case  of  Tie 
l^rl  of  Pembroke  v.  Boitockf  M.  5  Car, 
1.  Cro.  Car.  173,  but,  in  that  action, 
he  said,  the  interej^t  was  allowed  as  a 
compensation  to  the  party  for  being 
kept  out  of  a  living*  from  which,  at 
the  time  of  Hen.  7>  a  legal  annual 
profit  would  have  been  derived ; 
whereas,  at  that  time,  no  legal  annual 
profit  could  have  been  derived  from  a 
sum  of  money;  and,  therefore,  to  pre- 
vent a  party  from  making  interest,  by 
keeping  him  out  of  it,  after  judgment, 
by  a  writ  of  error,  was  no  legal  da* 
mage.— ^tZfon,  on  the  other  side,  said, 
that  the  only  reason  he  could  see  for 
the  re-enactment  of  3  Hen.  7.  c.  10* 
by  19  Hen.  7*  c.  20,  was,  that  the 
Judges  had  scrupled  enforcing  the  for- 
mer statute,  on  account  of  the  ideas 
entertained,  in  those  days,  about  the 
illegality  and  sin  of  taking  interest* 
But  though  it  might  be  unlawful  to 
take  interest  in  the  reign  of  Hen.  7* 
and,  therefore,  it  might  not,  then,  be 


any  damage  in  the  eye  of  the  law  to  be 
prevented  from  making  interest  of  a 
sum  of  money,  yet,  as  soon  as  the  le- 
gislature   permitted    interest    to   be 
taken,  the  loss  of  the  opportunity  of 
making  interest  became  a  legal  da- 
mage, to  which  the  act  of  Hen.  7. 
would  apply.    He  admitted,  that  in^ 
terest  was  not  to  be  allowed  as  of 
course  upon  the  affirmance  of  a  judg- 
ment by  a  court  of  error,  but  requir^ 
:an  application  to  the  court.    This  hi4 
been  stated  by,  Lord  Mansfield^  in  the 
case  of  Bodily  v.  Bellamy ,  and  was  all 
that  there  was  in  that  case  applicable 
to  the  present.^— Lord  Mansfield  men- 
tioned, that  what  he  had  delivered  on 
that  occasion,  was  the  result  of  a  strict 
enquiry  into  the  practice  of  all  the 
courts.     He  said,  the  present  question 
was  a  matter  of  some  consequence, 
and,  therefore,  the  court  would  think 
of  it  till  the  next  term.   In  T.  22  Geo. 
3.  (Friday^  the  27th  of  June  J  his 
Lordship  delivered  the  opinion  of  the 
court,  that  ''  damage^'*  in  the  statute 
of  Hen.  7«  must  mean  something  dif* 
ferent  from  costs ^  as  both  words  are 
used :  that  the  question  was,  what  was 
to  be  the  rule  for  assessing  the  damage; 
and  that,    in   this  case,  the  interest 
ought  to  be  the  measure  of  the  damage, 
the  action   being  for  a  debt  (a);  but 
that,  in  a  case  of  another  sort,  the  rule 
might  be    different! — The  rule  waSf 
therefore,  made  absolute, 
[t  162]  Vide  2  Bulstr.  158. 


faj  The  action  was  indebitatus  as* 
sumpsit.  '<3>  If  by  the  course  of  the 
court  of  error,  interest  is  not  comput- 
ed in  the  allowance  of  costs,  on  the 
affirmance  of  the  judgment,  the  jury 
may  give  interest  by  way  of  damages, 
.  from  the  time  of  signing  the  original 
judgment.  Entwistle  y.  Shepherd^  B, 
R.m.  28  Geo. 3.  2  TermRep.  78.  But, 
in  debt  on  a  recognizance  against  bail 
in  knot  in  the  Exchequer  Chamberfihe 


bail  are  not  liable  to  pay  interest  be- 
tween the  time  of  the  original  judg- 
ment and  the  affirming  the  words  of 
the  recognizance,  in  tici  court  of  error, 
being,  to  pay  the  sum,  4*c*  and  such 
further  c^sis,  S^c.  In  B.  R.  the  bail  in 
error  undertake  to  pay  the  «uni,  ^c. 
"  as  also  all  such  costs  and  damagetf 
'•  &c."  Friii  v.  Leroux,  B.  R.  M.  28 
Geo.  3.  2  Term  Rep.  SJ.  59.  Ac  note 
C<0  [f]. 


[p]  For  cases  on  the  allowance  of  interest,    generally,   as-  damages,  set  p. 
370,  '  *• 


suprOf  note  [f]. 
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GooDTiTLE,    Lessee  of  Winckles,    against      Friday. 
BiLLiNOTON  and  Another.  29th  June. 


^HISwasanejectmentytriedbeforeLordLouottBOitouCiH,  By aderise,— . 
■*■    at  the  last  JLewf  Assizes  foi'  the  county  of  Bmkin^hatn.  ^y^^^^^^^^ 
A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  ihe  ufe  of  xhm 
the  court,  on  a  case  reserved,  which  stated,  (as  far  as  is  mate-  »orviw,^ut,i« 

»  I  .        -  '1,  '  7  \  ca»e  B,  should 

nai,)  as  follows :  marry  and  hav* 

Bernard  Chevall,  in  1774,  made  his  will,  in  which,  inter  {""dUihVj?*' 
4/»fl,  there  was  this  devise: — ^*  Next,  I  give  and  devise  unto  to*jB.'and\cr'* 
''my   said  loving  vnfe,    EHzabelh  Ch^otUlf  and  unto  my  heiwjbut,  ifB, 
''  daughter  Arnie  CAevall,  all  that  my  messuage,  tenement,  gi^l^  ^thlrat 
^  or  form,  (Ifc,  viz.  the  premises  in  question,)  to  hold  the  said  >»*>«,  then  to  i<. 
"  messuage,  tenement,  *or  farm,  ^c.  unto  my  said  wtfe  JE&'za-  "A^aTSC 
''  beth  Chevall,  and  unto  my  daughter  ^itne  Ckevall,  for  and  •  joint  cttet«fac 
"  duting  the  term  of  their  natural  lives,  dnd  the  life  of  the  ^^i^^ 
*'  longer  Hver  of  them,  in  equal  proportions,  share  and  share  <>cn  •»  ^ 
''  alike.       But,   in  case  my  said  daughter  Anm  Chevall  ^'J^^ 
''  should  happen  to  marry  and  have  issue  of  her  body  lAw» 
*' fully  begotten,  then,  smd  in  that  case,  o/^er  the  decease  of    •[  7^  J 
''  my  said  wife,  I  give  and  devise  all  and  singular  the  said 
''  messuage,  tenement,  or  farm,.  S^c.  unto  my  said  dauMtsf 
'*  Anne  Chevall,  and  to  her  heirs  and  assigns  for  ever.  jBut, 
if  my  said  daughter  should  happen  to  die  single  and  un^ 
married,  and  tmthout  issue  of  her  body  lawful^  b^otten, 
theii,  and  in  that  case,  I  give  and  devise  all  and  smguiar  the 
''  aforesaid  premises  last  above-mentioned,  unto  my  said  wife 
''Elizabeth  Chevall,  and  to  her  heirs  and  assigns Jor  eotr.*^ — 
The  testator  died  on  the  £7tb  of  December ,  1774,  teavin^ 
iUizabeth  Chevall,  his  widow,  and  his  daughter  Anne  Chei^lT, 
Mrho  was  by  another  wife,  his  heir  at  law.   Elizabeth  Chevall 
died  on  the  SOih  of  June,  1775.    After  her  death,  Anne 
Chevall  soSereA  a  recovery  of  the  premises  in  qnestion,  and 
devised  them  to  the  defendants.    She  afterwards  £ed  unmar- 
ried.   The  lessor  of  the  plaintiff  viras  the  brother  and  heir  at 
law  to  Elizabeth  Chevall- 

The  question  was.  Whether  the  limitation  over  to  Elizabeth 
Chevall,  and  her  h^,  was  barred  by  the  recovery  suffered  by 
Anne  ChevaU? 

Graham,  for  the  plaintiff,  contended,  that  it  was  not;  for 
^lat  it  was  either  an  esrecvlofy  devise,  and  not  too  remote  in  itsr 
creation,  or  a  vested  remainder,  after  estates  for  life  to  Etiza^ 
■ieth  and  Anne  Chevall  and  thia  survivor,  and  a  eowtin^ent 
istate-tail  to  Anne  Chevalt.    1  •  On  thii  first  point,  and  wnich 
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1781.      ^^'^^  founded  on  the  supposition  that  the  limitation  to  die 

^^^^\  daughter,  in  case  she  should  marry  and  have  issue,  was  in 
GooDTiTLE   f*je-simple,  he  admitted,  that  it  would  be  necessary  for  him 

against       ^^  distinguish  this  case  from  that  of  Luddington  v.  Kime  (a). 

Billing-     ^^^  other  subsequent  cas^  of  the  s^me  sort.     In  all  those 

TDK.         cases,  he  said^  the  limitation  over  was  such,  that,  though  the 

contingency  on  which  it  was  limited  should  happen  before  the  ' 

end  of  the  original  specified  duration  of  ihe  particular  estate, 

yet  it  must  await  the  natural  expiration  thereof,  before  it  could 

^  vest  in  possession.    Thus,  in  Luddington  v.  Kime,  thou^ 

[  75^  ]  the  tenant  for  life  might  have  issue-male  in  his  Iife-time,wh^ 
was  the  contingency  on  which  the  remainder  to  such  issue- 
male  was  limited,  yet  the  estate  to  such  issue-male  was  not  to 
take  effect  in  possession,  till  after  the  regular  expiration  of  the 
particular  estate  by  the  death  of  the  tenant  for  life.  This  is 
^  essential  to  the  id^a  of  a  remainder,  according  to  the  defini- 
tion in  Coke  Littleton,  viz>  that  it  i3  ''  a  remnant  of  an  estate, 
''  in  lands  or  tenements,  expectant  upon  a  particular  estate, 
"created  together  with  the  same  at  one  timefAX'  So,  in 
ChudhigK%  casefcj,  it  is  said, — ^'^  The  rule  of  law  is,  that' 
*^  he  in  remainder  must  take  the  land  when  the  pctrticular 
*'  estate  determines,  or  else  the  remainder  shall  be  void  (d)  ;*  ^ 
— In  Cholmley's  case  (e) — *'  A  remainder  ought  to  take  effect 
*'  in  possession  when  the  particular  estate  ends  (f)  ;*' — ^And, 
in  BorastorCs  case  (g),  almost  in  the  same  words, — "  Tlie 
'Vremamder  ought  to  commence  in  possession,  when  the  par- 
^^  ticular  estate  ends  f/ij." — In  like  manner,  tlie  definition  of 
a  remainder  in  'Noifs  Maxims  is,  "  Tha|  it  is  the  residue  of 
"  an  estate,  at  the  sam^  time  appointed  over,  and  mu^  be 
*'  grounded  on  some  particular  estate  given  before,  granted 
*'  for  years  or  life,  and  so  forth ;  and  ought  ta  begin  in  pot' 
'*  session,  when  the  particular  estate  en<£M(i)"  The  same 
principle  is  laid  down  repeatedly  in  the  case  of  (Jokhirst  v* 
Bejushin,  m  Plowden  {k)  [1].     But,  here^  the  limitation  to 

the 

(a)  C.  B.  E.  9  IP'.  3.  1  Ld.  Ratfm.  [1]  All  the  definitions  here  cited, 
203.  1  Salk,  224.  3  IjCV,  431.  and  and  relied  on,  point  only  at  this  essen- 
stated  supra,  265.  tial  quality  of  a   remainder,  that  it 

(b)  Co.  LitiL  143,  a*  must  be  so  limited  as  that  it  may,  by 

(c)  B.  JR.  If.  31  EL  1  Cq.  120,  a.  possibility,  be  capable  of  vesting  in 
{d)  Ibid.  135,  a.  possession,  at  the  latest^  on  the  regular 
(e)  Scacc.  E.  39  El.  2  Co.  50,  a.  and  natural  determination  of  the  par- , 
(J')Ilnd.  51,  a.  ticular  estate ;  or,  as  it  is  expressed, 
(g)  B.  R.  H.  29  El.  3  Co.  19,  a.  though  rather  obscurely,  in  Plowden 
{h)  Ibid.  21,  a.  (25),  "  that  the  particular  estate  coii- 
(0  Noy^s  Maxims,  SI,  *^  tinues  when"  (which  word  means 
{k)  C.  B.  E.  4  Edw.  6.  Plowd.  21.  vniilj  "  the  remainder  vests/'    It  does 

94.  32.  not  cease  to  be  a  remainder,  because 

i^ 
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the  daughter  Anne  Cheoatt,  in  case  she  should  tnarry  and 
have  issue  of  her  body,  was  not  to  wait  till  the  natural  expira- 
tion of  the  first  estate  for  life  to  her,  but  was  to  take  effect  in 
her  life-time,  as  soon  as  the  contingency  on  which  it  was 
fimited  should  happen.  It  is,  therefore,  not  a  remainder, 
but  a  conditional  limitation.    As  soon  as  she  had  married, 

and 
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k  may  vest  in  possession  on  an  event 
which,  from  the  terms,  or  from  the 
legal  nature,  of  the  original  limita- 
tion, shall  defeat  the  particular  estate 
before  its  natural  or  regular  expira- 
tion. Every  remainder  limited  after 
an  estate  for  life  may  vest  in  posses- 
sion before  the  death  of  the  tenant 
for  life,  (which  is.  the  term  of  the 
natural  expiration  of  the  particular 
estate,Xnamely,  in  consequence  of  any 
forfeiture  which  he  may  commit. 
Some  have  been  inclined  to  consider 
conditional  limitations  after  particular 
estates,  (as,  for  instance.,  after  an  estate 
for  life,),  but  limited  to  vest  in  posses* 
sion  on  a  contingeudy  which  may  hap- 
pen before  the  death  of  the  tenant  for 
life,  as  not  being  remainders (/)•  Thus, 
if  an  estate  is  given  to  j4.  for  life,  pro- 
vided that,  when  C.  returns  from  Rome, 
it  shall,  from  thenceforth,  be  to  the 
use  of  B,  in  fee,  it  is  said  this  limita- 
tion over  is  not  confined  to  the  remnant 
expectant  on  the  particular  estate  be- 
fore given  to  A.,  but  may  interfere 
with,  and  in  part  defeat  and  supersede, 
that  first  estate,  instead  of  awaiting  its 
regular  determination ;  and,  therefore, 
it  does  not  answer  the  definition  of  a 
remainder  in  Co.  Littl,  143.  a.  (cited 
supra,  p.  755).  But  this  seems  too 
great  a  refinement.  Every  estate  for 
life  may,  by  the  act  of  the  tenant  for 
life,  be  defeated,  and  abridged,  before 
its  regular  expiration,  and,  thereby, 
let  in  the  remainder  over  in  the  manner 
above-stated,  and  the  only  difference 


between  such  limitations  and  theothers, 
is,  that,  in  the  others,  the  estate  for 
life  is  not  abridged  by  the  act'of  thfe 
tenant  for  life,  but  by  some  extrinsic 
event  which  happens  also  to  be  the 
contingency  on  which  the  limitation 
over  depends.  But  no  decided  cases 
that  I  am  aware  of,  have  ever  con- 
sidered limitations  of  this  last  sort  as 
not  being  remainders.  They  have  all 
the  legal  incidents  and  attributes  of  re- 
mainders. They  may  be  barred  in  the 
same  manner,  (Page  v.  Hayward^  2 
Salk,  570.)  and  are  limited  to  vest  in 
possession,  at  the  latest,  on  the  regular 
determination  of  the  preceding-estate; 
for,  in  the  case  put,  if  C.  should  not 
return  from  Rome  till  after  the  death 
of  A,  I  conceive  the  estate  to  B,  could 
not  take  effect.  This,  I  think,  is  to  be 
collected  from  the  determination  in 
this  very  case  of  Goodtitle  v.  Billing* 
ton;  for  it  seems  that  it  would  hare 
made  no  difference,  with  regard  to  the 
contingent  limitation  over  to  the  daugh- 
ter in  the  event  of  her  marrying  and 
having  issue,  although  the  joint  estate 
with  the  widow,  and  the  survivorship, 
had  been  given,  not  to  the  daughter, 
but  to  a  stranger.  Indeed,  what  dif- 
ference, more  than  what  is  merely  ver- 
bal, can  there  be  shewn  to  be  between 
an  estate  to  A.  till  C.  returns  from 
Rome,  and  then  to  remain  over  to  B» 
and  an  estate  to  A,  provided  that  when 
C.  returns  from  Rome,  it  shall,  hence- 
forth, be  to  B,  Under  both  forms  of 
expression,  A.  takes  an  estate  for  life 

defeasible 


flj  Fmrne,  3d  Edit.  p.  9,  10. 


Aa4 


156a 
1781. 


CASES  IN  TMNITY  TERM 

wd  had  iatfoe,  die  estate^  to  her  and  her  heirs,  weidd  h^m 
taken  effect,  and  would  have  enlarged  her  interest,  imd 
merged  her  estate  for  life.  This  limitation  to  the  daoghter 
is,  therefore,  within  the  principle  of  th^  decision  in  Pells  t. 

BrowB 


defeasible  on  the  very  same  event, 
and  B,  a  contingent  interest  depend- 
ing on  the  very  same  event.  The  ex- 
pressions "  tiU,  kc."  and  "  then^  &c." 
m  the  first  case  seem  to  me  to  be  ex- 
actly convertible  with  "  provided  that 
**  whtfiy  &c."  It  shall  theUf  &c.  in  the 
other.  Now  the  first  is  given  as  an 
•xampl^  of  a  species  of  contingent 
remainders,  in  the  very  work  where  the 
supposed  distinction  is  stated  (eO'  As 
to  the  first  limitation,  in  either  case, 
being  to  A,  indefinitely^  or  to  A.  for 
iifCf  that  can  make  no  difference,  be- 
cause a  limitation  to  A,  indefinitely, 
carries  a  life  interest,  as  effectually  as 


if  the  words  *^for  life'*  were  added. 
The  law  supplies  them  (e).  la  short, 
the  expression  and  idea  of  a  condi- 
tional limitation  was  originally  adopted 
to  evade  the  necessity  of  the  entry  of 
the  heir,  in  order  to  take  advantage  of 
the  defeasance  of  a  prior  ef>tate,  and 
all  conditional  limitations  in  wills  seem 
reducible,  either  to  the  head  of  execu- 
tory devises,  of  which  sort  was  that  in 
Pells  V.  Brown f  or  of  contingent  re- 
mainders,  to  which  the  second  limi- 
tation to  the  daughter  in  this  case 
of  Goodtitk  V.  Billingtony  seems  to  be- 
long [f]. 


(d)  Feame^  p.  4.  10. 


(e)  Co.  Littl,  42.  a. 


[f]  This  note  has  been  made  the 
subject  of  very  learned  and  minute 
discussion  in  a  subsequent  edition  of 
Fe^me^s  Essay;    of  which  it  is  not' 
possible  to  obtain  an  adequate  idea, 
without  reference  to  the  original  work, 
pp.  8.  &  334,  of  the  fifth   edition. 
Fearne  observes  that,  of  all  the  pas- 
sages referred  to  as  definitions,  only 
tvfo  are  properly  so  denominated,  viz. 
that  from  Co.  Litt.  143,  a,  and  from 
No^s  Maxims  ;  and  he  infers  from  the 
usage  of  the  words  remnant  apd  resi- 
due in  those  passages  respectively,  that 
tbcy  necessarily  import  something  not 
included  in  the  particular  estate,  and 
by  which  that  estate  is  not  abridged* 
He  argues,  that  the  instance  suggest- 
ed in  the.09te,  of  a  remainder  coming 
into  possession  by  forfeiture,  cannot 
apply;  because,  forfeiture  is  no  one 
ut  the  regular  modes  of  determina- 
tion incident  to  an  estate  for  life.     He 
also  disputes  the  position  in  the  note, 


that  the    conditional    limitations    in 

question  '*  have  all  the  legal  incidents 

and  attributes  of  remainders :"  and  he 

quotes  the  case  of  Cogan  v.  Cogan, 

Cro.  Eliz.  360,    as  a  decided  case, 

which  establishes  the  point,  that  they 

are  not  valid   as   remainders,    when 

created  by  deed,  which  case  is  also 

relied  on,  for  the  same  purpose,   by 

Gilbert^  C.  B. :   as  is  mentioned   by 

Feamey  and  appears  more  fully  from 

Gilbert*  sTreatise  on  Remmndefs,  printed 

at  large  in  the  7th   vol.  of  the  8vo. 

(fifth)  edition  of  Bacon's  Abridgment^ 

p«  800.     Fearne  (p.   14.)  puts  some 

cases  of  conditional    limitations    by 

will,  where  the  estate  to  arise  upon 

the  contingency  is  not  to  accrue  to  the 

person  entitled  to  the  particular  estate, 

but  to  him  in   remainder,  which  he 

maintains  would  be  valid  limitations, 

to  operate  as  executory  .devises ;  but 

which,4f  the  distinction  maintained  by 

him  were  discarded,  would  rank  as  re- 

maindeis, 
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^  Brown(a),    Tbemy  ui  estate  wai  given  in  fee,  defeisible  on      178 1« 
|he  event  of  the  devisee  dying  withmt  ^^ssue,  living  the  devisee      v^v*^^ 
0ver.     Here,  a  life  estate  is  given;  enlargeaUe  oi|i  the  event  Goodtitlb 
of  the  daughter's  marrying  and  having  issue.     In  Pells  v.      against 
Sronm,  the  limitation  was  held  to  be^  not  a  remainder,  but 
a  conditional  limitation^  and  good  by  way  of  executoiy  devise. 
Here,  in  like  manner,  the  second  limitation  to  the  daughter 
is  not  to  be  considered  as  a  remainder ;  and,  if  it  is  not,  the 
•ubsequent  limitation  must  be  an  executory  devise.    As  an 
executory  devise,  it  is  not  too  remote,  for  it  is  limited  to  vest^ 
if  at  all,  on  the  deadi  of  the  daughter,    fi.  But,  if  the  second 
limitation  to  the  daughter  should  be  thought  to  be  a  remain- 
der, then  it  may  be  necessary  to  consider,  whether  the  testator 
meant  to  give  her  any  thing  more  than  an  estate-tail  by  that 
limitation,    and,   though  me  words  are,  **  Unto  my  said 
^'  daughter  and  to  her  heirs  and  assigns  for  ever/'  yet  subse- 
quent words  may  restrain  the  estate  to  a  fee»tail,  as  in  the  case 
of  Doe  V.  M/eoiOH  (6).      Here,  there  are  subsequent  worda 
which  seem  to  indicate  an  intentioa  only  to  give  the  daughter 
an  estate-tail;  and,  if  diat  construction  should  prevail,  the 
last  limitation  over  to  the  wife  was  a  vested  remainder,  and, 
of  course,  not  barred  by  the  recovery;  for  it  is  only  contin- 
gent on  the  supposition  of  the  preceding  contingent  limita- 
tion being  in  fee ;  it  being  a  rule,  that  all  estates  limited 
after  a  contingent  fee,  must  be  contingent,  on  account  of 
the  established  maxim,  that  a  fise  cannot  bis  mounted  on  a 
fse. 

During  OraAum's  aimment,  Bullse,  Jics^tce,  observed, 
ihat,  if  Anne  Chevatt  had  married  and  had  issue,  her  life 
ealate  would  not  have  merged,  as  contended  by  Graham^ 
because  it  was  not  limited  to  take  effisct  till  the  death  of  the 
wife. 

Le 


(a)  B.  JL  JV.  18  Jflc.  1.  Ov.  Jac. 
590. 


CbJ  B.  R.  T.  28  <5-  29  Geo.  2.   S 
Wits.  224,  and  stated  tupray  p.  267. 


mainders,  and'be,  therefore,  considered 
as  barrable.  And  (p-  338.)  in  a  de- 
tailed statement  and  discussion  of  the 
principal  case,  he  shews,  (in  concur- 
rence with  the  observation  of  Buller^J,) 
that  the  estates  ia  fee  here  limited, 
would  only  vest  in  interest^  and  not  in 
poisessionf  during  the  continuance  of 
the  estates  for  life ;  and,  therefore, 
could  not  be  said  to  «'  abridge  the 
particular  estate.'^    Feame  agrees  to 


the  statement,  that  limitations  of  this 
nature,  when  created  by  will,  are  re^ 
ducibie,  in  efi'ect,  to  contingent  re* 
mainders,  or  executory  dc\  lies ;  and 
observes,  that  the  point  in  jud j:rueot, 
in  the  principal  cube,  docs  m  t  juilit.ite 
against  his  definition  ;  whicli  i>  intlis-* 
putably  true,  whatever  mny  be  ihoimht 
of  the  controvciSy  aii>iiiji  iruai  tiie 
argument  used  by  the  counnl. 
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1781.  ^  Blanc,  for  the  defendants,  contended,  that,  whether  the 

y„^^^^      daughter  took  at  first  an  estate-tail,  or  only  an  estate  for  life, 
GooDTiTLE    ^^^  remainder  over  to  the  widow  was  barred  by  the  recoveir. 

against  ^^  ^^^  ^^^^  ^"  estate-tail,  the  case  was  clear;  but,  if  she  onlj 
Billing-  ^^^^  ^^  estate  for  life,  then,  he  said,  the  limitation  to  the 
TON.  widow  was  upon  a  contingency  with  a  double  aspect;  it  was 
a  concurrent  remainder  in  fee,  created  in  the  alternative,  with 
a  contingent  remainder  in  fee  to  the  daughter ;  and,  a  reco* 
very  having  been  suffered  by  the  tenant  for  life,  every  body 
was  barred  but  the  heir  at  law,  which  the  daughter  herself 
was  in  this  case.     He  insisted,  that  it  was  impossible  to  dis*^ 

[  758  ]  tinguish  this  case  from  those  of  Luddington  v.  Kime  (a\  Doe 
v.  Holme  (6),  and  Goodright  v.  Dunham  (c),  that  the  aecond 
limitation  to  the  (laughter  was  capable  of  taking  effect  as  a 
contingent  remainder  in  fee,  and,  of  course,  that  to  die  wi- 
dow was  so;  and  it  was  an  established  maxim,  that,  when- 
ever an  estate  can  take  effect  as  a  remainder,  it  shall  not  be 
construed  to  be  an  executory  devise  [2], — He  also  said,  he 

^  meant  to  argue,  that,  if  the  limitation  to  the  widow  diould 

be  held  to  be  an  executory  devise,  yet  it  ought  to  be  considered 
as  limited  on  an  indefinite  fiailure  of  issue,  and,  therefore,  too 
remote;  but  Lord  Mansfield  said,  it  was  impossible  to 
maintain  that  position,  for  that  the  words  clearly  confined  die 
failure  of  issue  to  the  time  of  the  daughter's  deatb. 

Lord  Mansfield, — ^The  rules  and  principles  laid  down 
by  Mr.  Le  Blanc  are  indisputable.  It  is  perfectly  clear  and 
settled,  that  where  an  estate  can  take  effect  as  a  remainder, 
it  shall  never  be  construed  to  be  an  executory  devise,  or 
springing  use.  Here,  the  first  limitation  is  to  two  persons 
and  the  survivor,  so  that  a  preceding  freehold  will  be  in  die 
survivor,  and  die  estate  over  is  limited  on  a  contingency  uppn 
which  a  remainder  may  depend.  It  is  to  the  daughter  and  her 
heirs,  (not  issue,)  if  she  should  marry  and  have  issue,  and  it 
must  have  taken  effect  after  the  death  of  the  survivor.  There 
is  anotlier  contingency,  on  the  event  of  the  dau^ter  dying 
unmarried  and  without  issue,  -(not  on  failure  of  her  issue,)  and, 
upon  that  event,  die  limitation  is  to  the  widow  in  fee.  But 
the  tenant  for  life,  by  the  recovery,  has  barred  the  contingent 
remainders. 

The  Postea  to  be  delivered  to  the  defendants. 

faj  C.  B.  E.  gW.S.  I  Ld.  Raym.  (c)  M,  20  Geo.  3.  svpra,  p.  264, 

503.    1  Salk.  224.   3  Lev.  431,  and  [2]  In  Pells  v.  Brown,  the  limitac 

stated  supra,  p.  265.  lion  over  could  not  enure  as  a  remain* 

(b)  C.  B.  T.  II  Sp  M.   12  Geo.  3.  der,  because  it  was  limited  onthede* 

JVils.  237.241.  2  Blackst.  777,  and  feasance  of  a  defeasible  vested  fee. 
stated  supra^  p.  265. 
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Right,  Lessee  of  Mitchell  and  his  Wife,     gg^h  w. 
against  Sidebotham  and  Another*  h  rj 

^^N  an  ejectment/ tried  at  the  last  Sprhig  Assizes  for  the  By  the  foiiowiD| 
^^  county  of  Oxfordy  before  Heath,  Justicty  a  special  "^Tycandi:- 
Terdict  was  found,  which  stated:  That  one  William  Spar^  *'  mUexoA.her 
rowhawk,   being  seised  in   fee-simple  of   the  premises   in  ^l Ji^l'r^^^' 
question,  on  die   10th  of  February ^  1758,  made  and  duly  "aiimyhi^' 
executed  his  wUl,  and,  thereby,  devised  as  follows: — ^*  For  "»t-B.  andi 
''  (hose  worldly  goods  atad  estates  wherewith  it  has  pleased  «  qli!^th^to  A. 
'*  Almighty  God  to  bless  me,  I  give  and  dispose  in  ihanner  |*  aforesaid  au 
'^  following.     Imprimis^  I  give  and  bequeath  to  my  sister  «  ™ »  ^^^^\j 
*'  Susannah  Mitchelly  one  shilling.     lienty  I  give  and.  be-  *akes  an  estate 
«  queath  to  John  Mitchell,  son  of  Susannah  Mitchell,  one  bLllflt  c^and 
*'  shillingj  to  be  paid  by  my  executrix  herein-after  named,  the  revemon 
^  within  Aree  months  after  my  decease.     Item,  I  give  and  l^ild'^^^tho^ 
'^  bequeath  to  my  loving  wife,  Susannah  Sparrowhawk,  all  the  vui  bc^a 
*'  the  rest  of  my  goods  and  chattels,  and  pers6nal  estate  "^^f^^^^^ 
*'  whatsoever.     Also,  I  do  give  and  demise  unto  Susannah  **  For  tho»e  ** 
'*  Sparrowhawk,   my  said  wife,  her  heirs  .and  assigns  for  \\  ^^rwiy  good« 
**  ever,  all  my  lands  lying  in  the  parish  of  Bampton  in  the  «<  wherewith  it 
*'  Bush,  in  the  county  of  Oxford,  and  now  in  the  occupa-  "  !S1P^*^ 
-^'  tion  of  Mary  Sparrozehawk  of  Aston,  in  the  parish  afore-  ««  me,"and»n- 
**  said.     And  /  ffire  and  bequeath  to  my  loving  wife  afore^  ta>n«d  a  legacy 
'*  said,  all  my  lands,  tenements,  and  houses,  lying  in  the  atuw.^**^**^^ 
/'  parish  of  Chipping  Norton,  (tb  wit)  the  house  I  now  live 
f '  m,  the  Sign  of  the  Plough,  standing  between  the  houses 
•'  of  W.  W.  and  T.  A.  and  now  in  my  occupation,  with  the 
''  yard,  garden,  and  out-houses,  and  all  other  appurtenants 
^'  thereto  belonging.      Lastly,   I  do  make  and  constitute 
''  Susannah  Sparrowhawk,  my  said  wife, .  full  and  sole  exe- 
*'  cutrix  of  this  my  last  will  and  testament." — ^That  the  testa- 
tor died  seised  in  fee,  on  the  20th  of  September,  1766,  leav- 
,  ing  the  said  Susannah  Mitchell,  one  of  the  lessors  of  the 
plaintiff,  his  only  sister  and  heir  at  law ;  and  that  the  testa- 
tor's widow  married  the  defendant  Sidebotham,  and  died  on 
£be  1st  of  November,  1777. 

The  question  upon  this  special  irerdict  was.  Whether  the 
last-mentioued  premises  in  the  v^l,  were,  by  the  true  con- 
struction thereof,  devised  to  the  widow  in  fee,  or  only  for 
life?  •^ 

Caldecott,  for  the  plaintiff,  insisted,  that  only  a  life  estate 
in  those  premises  was  given  by  the  will,  and  that  the  rever- 
sion expectant  on  the  death  of  the  widow,  had  descended  to 
Susannah  Mitchell^  the  testator's  sister  and  heir  at  law.    He 

said,    . 
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1781.       s^i^y  it  was  clear,  that,  by  the  words  of  the  devise,  taken  bj 
v^.^^,^       themselves,  nothing  was  given  but  an  estate  for  life,  and  the 
Right       court  would  hold  themselves  bound  by  the  l^al  operation  of 
against       the  words,  and  not  indulge  uncertain  conjectures  about  the 
SiDEBo-      hitent  of  the  testator.     Tie  circumstances  from  which  an 
THAU.       intent  to  give  an  estate  in  fee,  m^t  be  attempted  to  be  in- 
ferred, on  the  part  of  the  defendants,  were,  first,  the  general 
introductory  words  [fI]  at  the  beginning  of  the  will,  viz.^  For 
'*  those  worldly  goods  and  estates,  SfcJ*  and,  secondly,  die 
^r  legacy  of  one  shilling  to  the  heir  at  law.     The  first,  it  might 

^  /  be  sud,  indicated  a  detennination  to  dispose  of  the  completia 

^7  interest  in  every  thing  the  testator  had  in  the  world  [^]y  and 

^  the  other  a  resolution  to  diskiherit  bis  heir.  But,  as  to  tm  intro* 

ductory  words,  they  are  almost  of  course  in  wills,  and  are 
merely  descriptive,  and  not  meant  to  relate  to  the  quantity 
of  interest  given  in  the  things  devised ;  and,  as  to  the  sup- 
posed disinheriting  clause  to  the  heir  at  law,  it  must  be  con- 
sidered, that  the  interest  of  the  heir  at  law,  is|  ift  no  case, 
derived  from  the  bounty  of  the  testator,  but  from  the  disposi- 
tion of  law,  and  it  is  svfficient  for  bis  title,  if  tile  testator 
either  does  not  give  the  whole  to  another  person,  or,  dsngn- 
ing  perhaps  to  do  so,  executes  his  design  with  so  much  un- 
certainty,  and  so  insufficiently,  as  that  it  cannot  be  taken 
^       notice  of  by  a  court  of  law.     The  cases  he  relied  upon  were, 
)   ' ']      Denn,  Lessee (^  Gaskin,  v.  GasHn,  B.  J{.  id.  18  Geo.  3. 
C    :.  s '  ^      '      [f^tOS],  and  jRoe,  Lessee  of  Callow  &  o^Aer*,  ▼.  BoUon, 
"^     ^  C.  JB.  M\  16  Geo.  3. — The  first  came  on  in  the  form  of  a 

special  case,  which  stated,  that  John  Gaskin,  being  seised 
in  fee,  by  his  will,  after  preiiscing,  '^  As  to  sudi  woiMIy 
'^  estate  as  it  kath  pleased  God  to  endue  me  with,''  devised 
as  follows :  '^  I  give  and  bequeath  all  that  my  frediold  nes- 
**  suage  and  tenement  lying  in  G.  in  the  pmsh  of  2).  to- 
*^  gether  with  all  houses,  fEu*ms,  edificee,  and  appsrteiiants, 
'*  reputed  as  part  thereof,  or  belonging  to  the  same,  ttl 
'^  Mattkew  Mobttmm,  George  Robinson,  end  Thosnas  Ro- 

-^p^i  In  Maundy  v.  Maundy,    B.  '<  with  it  hath  pleased  God  to  bleM 

?;.  JR.  8  Geo.  2.  Lord  Hardwicke  laid  "  me."      Ce.  Temp.    Lord    BsriSh 

great  stress  on  similar  words,  viz.  "  In  142,  143.  2  Sir.  1020,  1021. 
"  respect  to  my  worldly  estate  where-        [+  iSSjiwce  xep{]tited^.£^o«|h'^. 

# 

mmmtammmtmmm\  ■■■      li^ii    ■  ■■    in    Wiit 

[f  l]  That  such  introductory  words  Doe,  d.  Wright  v.  Child^  1  JT.  R.  335, 

will  not  enlarge  a  subseiqueDt  general  and  Doe,  d.  Chiidy.  Wright^  8  7*.  R.  64. 

devise,  from  a  life  estate  to  a  fee,  Vide  Also  Doe,  d.  Small  v.  Atten^  iM.  49Tt 

Doe,  d.  Briscoe  v.  Clark^  2  N.  R.  343.  Goodright  v.  Stacker,  5  T.  R.  13,  and 

See  also  the  same  point,  arc.  by  seven  Doe,  £  Sfearinjg  r.Bneknerf  6T.IL 

JvidgCiiyMansJeldj  Chief  Jiustice,coii^ra,  6lO, 
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''  binsoUf  equally  to  tbem  iny  sislerV  sons;"  That  the  will       17gK 
then  proceeded  to  give  several  pecuniary  legacies,  of  di^      v^>v^/ 
ferent  amountSi   to  difFereat  relatioea,  a&d^   among  others,       Right 
ten  shillings  to  the  lessor  of  the  plaintiff;  That  the  testator       against 
died  seised  in  fee,  and,  afterwards,  Matthew  and  George      Sinaao* 
Robinson  died '^  That  Thomas  Robimon  was  alive,  and  that       tham. 
the  lessor  of  the  plaintiff  was  the  testator's  heir  at  htw.    The      [  76l 
main  question  was,  whether  die  three  Bepbews  took  an  es- 
tate in  fee,  or  only  for  life ;  and  it  was  argued,  for  the  de- 
feiidant,  that  they  took  an  estate  in  fee,  as  must  be  collected 
from  the  prefatory  words,  and  the  legacy  to  the  heir  at  law; 
but  Lorci  Mansfield  said,  though  he  auqpccted  the  testa- 
tor's intent  was  to  give  the  whole  interest,  as  he  did  not  ap« 
pear  to  have  had  any  other  lands\i^  and  had  given  a  disia- 
heriting^  legacy  to  his  heir  at  law,  the  court  couU  net  connect 
die  prefatory  with  the  devising  clause;  aod^  hi  the  devis^ 
clause,  thjere  were  not  any  words  by  which  the  court  Woidd 
be  warranted  in  construing  it  to  be  ao  entire  diapoaition  of  the 
estate.     Willes,  Justice,  was    absent;  but  Aston,  and 
AsuHUKST,  Justices,,  conciured,  and  Aston  mentioned  a 
case  of  Rights  Lessee  of  Shaw  iL  another ,  v.  Rmseltj  in 
tfie  court  of  Exchequer,  H.  1  G^o.  3.  where  iaitroductery 
words,  like  those  in  the  present  case,  were  held  to  be  mere 
matter  of  form^    and  not  material  ;^  .and  the  day  after  he 
brought  his  note  of  tl^it  case  into  eourt^  and  read  it,  and  it 
appeared,  that  the  will  these  b^an^  ^^  Ab  touching  the  dis- 
"  {k>9ition  of  such  temporal  estate  'as  it  has  pleased  God  to 
^  bestow  on  me,"  and  then  the  testator  proceeded  to  give  his 
house  to  his  son  Samuel  Russell,  and  after  his  death,  then  to 
the  two  sons  of  Samuel,  Thomas,  and  fVilHam,  and  then, 
iBtt  last,  save  a  legacy  of  one  shilling  to  the  husband  of  his 
heir  at  Taw;  and  the  determinatioQ  was,  that  Thomas^  and 
William  only  took  for  life,  and  th^t  the  reversion  descended ; 
andAsTON,  Justice,  observed,  that  that  was  a  stvoager  case 
than  Denn  v.  Gaskin,  because,  if  Samuel  had  survived  his 
two  sons,  they  would  have  taken  nothing  by  the  will.     In 
Roe,  Lessee   of  Callow  8c  others,  v.  Bolton,    there  were 
these  introductory  words  in  the  will:  ''  As  touching  such 
^  worldly  estate  wherewith  it  hath  pleased  Almighty  God  to 
**  bless  me  with."     llie  testator  then  gave  all  his  real  and 
personal  estate  to  his  wife  for  life,  and  then  came  this  devise ; 
**  Item,  I  give  unto  my  son  Paul  Cardale,  all  that  my  land 
lying  and  being  in  the  parish  of  Dudley,  in  the  coimty  of 
fVorcester,  near  unto  a  certain  place  called  Tinsly  Hill, 
into  three  parts  divided,  at  or  immediately  after  my  wife's 
decease."     Tlien   came  several  legacies  of  personal  and 
leaaehold  property  to  his  son  Isaac  Cardale^  and  his  daugh- 
ter 

-.{1}  And  therefore  it  was  not  necessary  to  distinguish  thqsc^  devised,  by 
local  description. 


a 
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1781        ^  EKzahdh  MttsoUf  after  his  wife's  death,  and  then  foI« 

y^^^^       lowed  this  clause ;  '*  Itemf  my  will  is,  that  all  my  grand* 

^^1^?^       '*  children  diat  are  living  twelve  months  after  my  wife's  de- 

Si^EBO-      ''  cease  shall  have  five  shillings  each  of  them  as  a  token  of 

THAM*        "  ^®  ^^^®  ^**  ^  ^^^"^  ^'^^^  ^  generation  [l].**    The  lessors 

of  the  plaintiff  were  the  testator's  heirs  at  law,  being  his 

grand-daughters  by  his  eldest  son  TVilliam  Cardale,  and  the 

Jiuestion  being,  whether  Paul  Cardale  took  ^n  estate  for 
ife  or  in  fee,  the  court  held,  that  he  only  took  an  estate 
for  life ;  yet  in  that  case,  likewise,  there  was  the  same  sort 
of  introductory  clause  as  here,  and  also  a  disinheriting  l^acy. 
After  stating  the  two  foregoing  cases,  Caldecott  observed, 
that  it  appeared,  that  the  testator  knew  the  technical  words 
necessary  to  create  a  fee,  having  used  them  in  the  first  branch 
of  the  devise,  and,  therefore,  he  must  be  considered  as  hav- 
ing designedly  omitted  them  in  the  other;    nay,  that  die 
veiy  circumstance  of  makii^  two  branches  of  the  devise, 
showed  a  design  to  give  different  interests,  since,  if  he  had 
meant  to  give  the  same  estate  in-  all  the  premises,  one  set  of 
words  would  have  answered  the  purpose. — He  also  cited  the 
cases   of   Swayne  v.   Fawkner    If  another,   Executors  of 
Middkton  (a),  and  Beviston  v.  Hussei/  (b). 

Bowery  for  the  defendants,  contended,  that  the  intention 
was  clearly  to  give   the  whole   interest.     Tlie  testator  nut 
only  begins  by  expressing  the  purpose  of  disposing  of  all  his 
property,  but  uses  the  double  precaution  of  giving  l^eacies 
both  to  his  heir  at  law  and  her  son.    In  the  case  of  Cole  v. 
Ratvlinson  (c),  words  sufficient  to  carry  a  fee-simple  in  the 
first  part  of  a  devise,  were  connected   with  a  subsequent 
pai*t,  so  as  to  make  that  an  estate  in  fee,  which  would  other- 
wise only  have  been  for  life,  by  the  opinion  of  Powell, 
PowYs,  and  Gould,  Justices,  against  Lord  Holt.    The 
words  were,   "  1  ^ve,  ratify,   and  confirm  all  my  estate, 
"  right,  title,  and  mterest  which  I  now  have,  and  all  the 
"  term  and  terms  of  years  which  I  now  have,  or  may  have 
**  in  my  power  to  dispose  of  after  my  death,  in  whatever  I 
[  763  ]      ''  hold  by  lease  from  Sir  John  Freeman,  and  eJso  the  house 
''  called  the  Bell  Tavern,  to  John  Billinply:'    The  copu- 
lative word  "  and,"  in  that  case,  was  held  sufficient  to  cany 

the 

[IJ  This  state  of  the  will   in  the  whimsical  reason,  viz.  **  his  lore  to 

case  of  /{oe  v.  Bolton,  was  taken  by  "  generation;'  forgiving  the  legacies 

f^^'J-oldecott,  (who  favoured  me  with  to  his  grand-children. 

It,;  from  an  office  copy  furnished  him  fa  J  Dom.Proc.  Show.  Parl.Ca.  207. 

oy  his  chent.     If  that  copy  was  cor-  Skinn,  339. 

rect,  there  is  a  singular  omission  of  (bj  B.  R.  M.  6  W.  ^  M.  Skinn, 

the  word  "  fw/'  in  the  account  of  the  385.  562. 

case  m  2   Blackst,   1045,  whore  the  (cj  B.  R,  H.  1  Ann,  1  Salk.  234, 

court  are  mentioned  to  have  taken  no-  2  Ld.  Raym,  831. 
tice  of  the  testator's  having  assigned  a 
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the  preceding  words,  '*  all  my  estate,  right,  title,  and  m*      1781. 
"  terest,^  over  to  that  part  of  the  devise  which  respected  the      \^^y>^ 
house  called  the  Bell  Tavern.    In  this  present  case  diere  are,       Right 
in  like  manner,  words  expressive  of  a  fee-simple  jntereist  in       against 
the  first  branch  of  the  devise,  and  that  branch  is  connected      Sidebo- 
with  the  other  by  the  same  copulative  "  and."     That  mate-       tham, 
rial  circumstance  was  wanting  in  the  case  of  Denn  v.  Gaskin. 
In  short,  if  the  interposing  words  in  the  second  branch  of 
the  devise  in  question,  between  the  copulative  and  the  de-' 
scription  of  the  premises  thereby  devised,  viz.  "  1  give  and 
f'  bequeath,  ^c/*  were  wanting,  there  could  be  no  doubt.  It 
would  then  be  an  express  devise  in  fee ;  and  the  unnecessary 
use  of  those  words  cannot  have  the  effect  of  defeating  the 
clear  intent  of  the  testator.     As  to  Roe  v.  Bolton,  the  rea- 
soning of  the  court,  as  stated  by  Mr.  Justice  Black  stone, 
is  rather  in  favour  of  the  present  defendants,  for  they  clearly 
thought,  that  a  legacy  to  an  heir  at  law  indicating  an  un- 
equivocal intent  to  disinherit  him,  would  be  sufficient  to  give 
to  words  lil^e  those  in  the  present  case,  the  effect  of  carrying 
a  fee-simple.     No  serious  argument  can  be  drawn  from  any 
supposed  knowledge  this  testator  had  of  the  technical  opera- 
tion of  words,  since,  in  the  first  branch  of  the  clause  in  ques- 
tion, he  uses  the  expression  "  demise/'  instead  of  *'  devise,'* 

Lord  Mansfield, — I  verily  believe,  that,  in  almost  every 
case  whereby  law  a  general  devise  of  lands  is  reduced  to  an 
estate  for  life,  the  intent  of  the  testator  is  thwarted ;  for  or- 
dinary people  do  not  distinguish  between  real  and  personal 
property  [f  2],  The  rule  of  law,  however,  is  established  and 
certain,  that  express  words  of  limitation,  or  words  tanta- 
mount, are  necessary  to  pass  an  estate  of  inheritance.  ''  All 
«  my  estate"  or  "  all  my  interest"  will  do :  But  "  all  my 
'^  lands  lying  in  such  a  place"  is  not  sufficient.  Such  words 
aire  considered  as  merely  descriptive  of  the  local  situation, 
and  only  carry  an  estate  for  life.  Nor  are  words  , tending  to 
disinherit  the  heir  at  law  sufficient  to  prevent  his  taking,  un- 
less the  estate  is  given  to  somebody  else  [<^].  I  have  no 
doubt  but  the  testator's  intention  here  was  to  disinherit  his 
heir  at  law,  as  well  as  in  the  case  of  Denn  v.  Gaskin ;  but 
the  only  circumstance  of  difference  between  that  case 
and  this,  and  which  has  been  relied  on  as  in  favour  of'  the  [  7^4  ] 
defendants,  if  the  testator  had  any  meaning  by  it,  (which  I 
4o  not  bcdieve  he  had,)  rather  turHs  the  other  way,  because 

he 

[<G^]  S.  P.  Ca.  Temp.  Lord  Hardw.  143. 


[f2]  See   the  same   doctrine  by    supra  cit.     Also  in  his  juJginjiit  in 
Mansfield,  Chief  Justice,  2  N,  R.  349,     Doe  v.  Child,  1  N.  R.  346*. 
in  his  judgment  in  Doe  v.  Clarke, 
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he  mes  diffiment  words  in  devisbg  two  different  {Murts  of  hk 
estate.  I  think  we  are  boond  by  the  case  of  Denn  v.  Gaskin, 
and  the  other  cited  in  that  case  by  Mr.  Justice  Aston. 

WiLLBs^  Jictficfyo^In  Cole  v.  RawUmony  (wMch,  how- 
ever, was  decided  against  the  opinion  of  Lord  Holt,) 
the  whole  de^se  was  in  one  sentence :  It  was  all  one  dievise. 

BuLLEB,  Jtu/fce/-— It  is  impossible  for  us  to  make  diis 
only  one  devise^  when  the  testator  has  made  it  two. 

Jvdgraent  for  the  plainttf  [f  164]. 


[t  l64]  Vide  ikeiiom  ▼.  Beclcwiik, 
Cane.  M,  1735.  Cm.  Temp.  TM.  157. 
Roe  V.  Blacketi,  B,  R.  H.  15  Geo.  3. 
Cowp.  235.  Hogan  V.  JachoUy  B.  R.  T. 
19  Geo.  3.  Cowp.  2Q9.  306.  Loveacres 
y.  Blight,  B.  R.  M.  l6  Gto.  3.  Omf. 
352.  Frogmorton  %  Wright,  C.  B.  £. 
13  Geo.  3.  2  Blac^t.  889-  Stiles  v. 
Watford,  C.  B.H.  14  Geo.  3. 2  Blackst. 
938.  Goodrigkt  v.  AUin,  C.  B.  M.  \6 


Geo.  3.  2  Blackst.  1041.  <t>  Macaree 
V.  TalliCanc.  1753.  jfpM.  181.  Ttff- 
nell  V.  Page,  Cane.  1740.  2  -^/Ar.  37. 
Rogers,  lessse  of  Datd«oa,  v.  Briggs, 
B.  R.  E.  II  Gee.  i.  Andr.  210. 
Holdfast  V.  Martin,  Bi  R.  M.  27  Geo. 
3.  1  TVrm  ile;».  41 1.  Fletcher  ▼.  Ssif- 
ton,  B.  R.  M.  29  Geo.  3.  2  Tsne 
l^p.  656, 


Friday, 
t^9th  June. 


Chancellor  against  Poole. 


It^r^ScW  A  ^^^^^  ^^  covenant  for  rent  m  arrear. 
flf  ?nr!  as  weh,  '^^  The  declaration  stated,  a  demise^  by  indenture,  under 
it  not  liable  for  jesl,  from  the  fdaintiff,  tp  one  Burroughs  his  executors,  ad* 
ter  he  ha^il^lign-  ministrators,  and  assigns,  for  twenty-one  years,  contaiinng  the 
t^i^^*  ^^^"8^  usual  covenant,  by  Bttrrough,  for  himself,  his  executors, 
the  lessor  was\  administrators,  and  assigns,  for  payment  of  the  rent,  tad, 
party  executing  also^  a  mutual  coveuatit,  ^at  die  lease  shoidd  be  (ktermin- 
ac^'l!!^!!^'^^'  able  at  the  end  of  die  first  seven,  or  first  eleven  years,  et  diie 
thereby,  thkt  the  option  of  Cither  party,  givii^  six  mondtf  nodce  to  the  other. 
d'cli^Tnibll^^^  The  declaration  dien  sUted,  diat,  afterwards,  by  deed-poll,  be- 
hisoption,shouid  tweeu  Burroushy  the  plaitstify  and  the  defendant,  he,  the 
he  absolute.        gajj   Burrou^h,  by  and  with  ^Af  consent  (f  ike  plainiif, 

testified  by  his  executing  the  siud  deed-poll,  nittgained,  seM, 
assigned,  and  set  over  to  die  defendmit^  his  executors,  adiari* 
nistrators,  and  assigns,  as  well  the  aforesaid  indenture  of  leasie, 
and  the  messuage,  S^c.  thereby  demised,  as  aU  the  estate, 
right,  title,  interest,  S^c.  of  him  the  said  Burrou^k  dierett, 
to  hold  to  the  said  defendant,  his  executors,  a^BHStraton^ 
and  assigns,  for  all  the  unexpired  residue  of  the  twenty-one  years, 
in  as  large  and  ample  a  manner,  and  form,  to  all  intents  and 
purposes,  as  he  the  said  Burrough,  his  executors  or  admini- 
strators, might,  could,  or  of  right  ought  to  have  held  or  en- 
[  765  ]  joyed  the  same,  had  the  said  deed-poll  never  been  made,  he 
the  said  defendant,  his  executors,  administrators,  or  assigns, 
paying  the  rent,  and  performing  die  covenants,  in  the  said 

indenture 
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indenture  of  lease  mentioned,  and  indemnifying  him  the  said        1 78 1  • 
Burroughy    his  executors,    and   administrators,    against  the       v^-^/^ 
same;  mat  it  was,  by  the   said  deed-^poU,  agreed  bet^veen    CHi*NCRL- 
the  plainti/fy   the  defendant,    and    Rurrortgh,  that  the  said  n)it 

term  of  twenty-one  years  should  be  and  continue  an  absolute  agaiiist 
lea$e  to  the  end  of  that  term,  :md,  therefore,  they  did  release  each  Poole. 
other  from  the  covenant  in  the  lease  coutained,  for  the  sooner 
determining  the  same;  that  the  defendant,  afterwards,  by 
virtue  of  the  said  deed-poll,  entered  and  became  possessed^ 
^c;  that  the  plaintiff  had  always,  since  the  making  the  said 
last-mentioned  deed,  performed  every  tiling  in  the  said  in- 
denture of  lease,  and  in  the  said  deed-poll,  contained,  oo 
his  part  to  be  performed.  ITien  an  assignment  o(  vl  breach 
of  covenant,  by  the  defendant,  by  the  non-payment  of  half 
a  year's  rent,  which  became  due  at  Christmas,  1780. 

PleOy  that,  before  the  rent  so  in  arrear,  or  any  part  of  it^ 
became  due  and  payable,  viz.  on  the  3d  of  "^eptember^ 
\119y  the  defendant  assigned  the  demised  premises,  and  all 
his  estate  and  interest  therein,  to  one  Bucholl,  his  executors, 
administrators,  and  assigns,  to  hold,  from  the  29th  of  Sep^ 
tember,  1779,  for  the  remainder  of  the  said  term,  by  virtue 
of  which  said  assignment,  Bucholl,  afterwards,  and  before 
any  part  of  the  rent  aforesaid  became  due  and  payable,  viz* 
on  the  said  29th  day  of  September,  1779,  entered  and 
became  possessed,  S^x. 

General  demurrer. 

The  question,  on  this  record,  was,  whether,  upon  the 
state  of  the  case  as  set  forth  in  the  declaration,  the  defendant  ^ 
was  to  be  considered  as  having  become  an  immediate  lessee 
milder  the  plaintiff,  by  the  operation  of  the  deed-poll,  or, 
at  least,  as  having  diereby  covetianted  personally  with  the 
plaintiff,  for  the  payment  of  the  rent;  or  whether  he  was 
only  an  assignee,  with  a  mere  derivative  title  from  Burrough 
the  first  lessee.  If  the  defendant  was  a  lessee,  or  had  cove- 
nanted personally  with  the  plaintiff,  he  was  liable  for  breaches 
of  covenant  happening  after  the  assignment  of  his  interest; 
because,  thou^  the  privity  of  estate  was  gone,  the  privity 
of  contract  still  remained  between  him  and  the  lessor:  If  he 
was  only  an  assignee,  there  never  was  any  privity  of  contract 
between  them,  and,  therefore,  he  ceased  to  be  liable,  as 
soon  as  his  assignment  to  Buchvll  put  an  end  1o  their  privity 
of  estate. 

Ifood,  for  the  plaintiff,  contended,  that,  from  the  cir-  [  ygC  ] 
cumstances  of  die  plaintiff's  being  a  party  to  the  deed-poll, 
and  his  agreeing,  that  the  term  should  continue  absolute  for 
the  residue  of  ilie  twenty-one  years,  die  court  ought  to  consider 
this  case  as  very  different  from  that  of  a  common  assignment. 
.The  deed-poll  was,  in  truth,  a  new  grant  from  the  plaintiff; 
at  least  the  clause  in  it^  by  which  it  is  declared,  that  the  de- 

Vol.  If.  B  b  fendant 
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fendant  shall  hold  the  premises  in  as  ample  a  manaer  at 
Burraugh,  *'  he  the  defendant  payitig  the  rent"  oc^t  to 
be  construed  to  be  a  covenant  from  the  defendant,  personally 
to  the  plaintiff,  for  the  rent.  .  And  there  is  a  good  considera- 
tion, on  the  face  of  the  deed-poll,  for  such  a  covenant, 
namely,  the  enlargement  of  the  interest  in  the  term,  by 
making  it  absolute  instead  of  defeasible.  Now,  though  an 
assignee,  merely  as  such,  is  not  liable  to  the  covenants 
longer  than  while  he  keeps  the  estate,  yet  he  may  make  him- 
self liable  by  a  new  covenant  with  the  lessor,  inserted  for 
that  purpose  in  the  deed  of  assignment.  No  particular  set 
of  words  is  necessary  to  make  a  covenant.  Any  form  of  ex- 
pression amounting  to  an  agreement,  if  under  seal,  is  sufli- 
cient  Thishasbeen  repeatedly  determined ;  Hills.  Carr(a), 
Brice  v.  Carre^  (b),  Hollis  v.  Carr  (c)  [1]. 

Mingay,  for  die  defendant,  insisted,  diat  this  was  a  mere 
assignment,  llie  qlause  relied  upon  on  the  part  of  the  plaii>> 
tiff,  if  it  amounts  to  a  covenant^  is  only  a  covenant  with 
Burroueh.  Who  is  stated  on  the  record  as  the  party  grant" 
ing  to  the  defendant  i  Not  the  plaintiff,  but,  Burrough.--^ 
**  He  the  said  Burrou^h  bargained,  sold,  assigned,  S^c.^ — 
If  there  had  been  any  mtention  of  a  covenant  between  the 
plaintiff  and  the  defendant,  there  could  have  been  no  occaaioo 
lor  stipulating  that  the  defendant  should  indemnify  Burrough 
against  the  payment  of  rent. — Mingay  then  stated  that  there 
was,  ill  the  original  lease,  a  clause  restraining  the  lessee 
from  assigning  without  the  consent  of  the  plaintiff,  though 
it  had  not  been  mentioned  on  the  record;  that  it  was  on 
account  of  that  clause,  that  it  had  not  been  thought  proper 
to  make  the  plaintiff  a  party  to  the  deed-poll ;  and,  if  the 
court  should  think  that  a  material  part  of  the  case^  he  would 
move  for  leave  to  amend  the  plea,  by  inserting  it. 
:  Lord  Mansfield, — I  think  that  would  make  no  di£Rer- 
ence.  The  question  is,  whedier  the  plaintiff  is  a  contract- 
ing, or  merely  an  assenting,  party,  in  the  deed-poll. 

AsHHURST,  Justice, — ^The  plaintiff  seems  to  me  to  have 
decided  against  himself,  for  he  has  stated  this  as  an  assigB- 
ment.  Jf  he  had  meant  to  avail  himself  of  it,  as  a  contnurl 
between  tlie  defendant  and  himself,  he  should  have  stated 
it  according  to  the  legal  operation  [£],  and  as  a  demise  from 
the  plaintiff  to  the  defendant. 

BuLLER,  Justice, — It  strikes  me,  that,  if  the  plaint 
had  considered  the  deed-poll  as  a  new  lease,  and  the  defiend- 
ant  as  liis  immediate  lessee,  he  had  no  occasion  to  state  die 

first 


fa}  Cane.  M.  28  Car.  2.  1  Ca.  m 
Chanc.  29'i. 

^h)  B.  R.M.  13  Car.  2.  1  Lev. 
47. 

(cj  Cane.  E.  28  Car.  2.  2  Mod.  86. 


[1]  This  is  the  same  case  with  Hill 
v.  Carr^  only  in  an  earlier  stage.  The 
name  of  the  plaintiff  is  mistaken  ia 
Coici  in  Chancery. 

[2]  Sf^a,  p.  66T» 
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first  lease  m  hi»  declaration.  .  He  seems  to  have  concluded       178] 
himself.  \  * 


Lord  Mansfibli)^ — ^There  is  A  covenant  by  the  defend-  Chancel- 

ant  for  paying  the  rent  in  the  deed-poll :  but  it  is  with  the  j^qj^ 

lessee.  against 

Judgment  for  the  defendant  Poole. 


The    King    against   the    Inhabitants     o£    ^iwuw. 

WiVELINGHAM. 

* 

T3Y  an  order  of  two  justices^  Mary  Biitany,  widow,  and  An  estate  being 

**^  Mary  her  daughter,  were  removed  from  the  parish  of  ^Tf^ii^^s^idto 

'  Haddenham  in  the  isl^  of  Ely,  to  the  parish  of  Wivetingham  pay  dtbts,  and 

in  the  county  of  Cam6rt(£g^e ;  audi  upon  ah  appeal,  the  court  j5*J'ifVnyV 

of  Quarter  Sessions  confirmed  the  order,  stating  the  follow-  tween  A.B.Uid 

inor  nuQ.ti  •  t«»  W.  has  an 

"*P?®-     „.  t      ,        ,       ,        ,     ^  ,^  «.  ^  equitable interett 

Kooert  Utttany,  the  late  husband  of  Mary  Bittany,  one  of  in  the  estate,  knd 
the  paupers,   came,    with  the  said  Mafy,  and  Mary  their  |;^f^fd!fy"f'*' 
daughter,  from  the  parish  of  fVivelingfutm,  to  the  hamlet  gaim  t  settle^ 
of  Aldreth  in  the  parish  of  Haddenham^  with  a  certificate  ™no\7^aSai« 
from  the  parish  of  Wivelingham,  dated  the  12th  of  Decern*  withiB^9  Geo.  u 
ber,    1750,  which  acknowledged  him  and  Mary  his  wife,  ^*''* 
and  also  James  and  William  their  children,  to  be  inhabitants 
l^ally  settled  in  Wivelingham.    Robert  Bittany  continued 
at  Aldreth  between  five  and  six  years,  when  he  returned  to 
Wivelingham^  where  he  remained  between  twelve  and  thirteen 
years.     He  then  went  and  resided  at  Aldreth  upon  an  estate 

he  acquired    in  the  following  manner. One   Elizabeth 

Bittany  being  seised  in  fee  of  a  copyhold  messuage  or  tene-  [  jSB  ] 
mant  in  Aldreth  holden  of  the  manor  of  Haddenham,  duly 
surrendered  the  same  to  the  use  of  her  will,  and,  being  also 
seised  of  a  freehold  dove-house  and  piece  of  land  in  Aldreth, 
by  her  last  will,  bearing  date  the  \3t\i  of  April,  1768,  de- 
vised in  the  words  following  ; — **  I  give  and  devise  all  that  my 
''  copyhold  messuage  or  tenement  wherein  I  now  dwell,  with 
^  the  appurtenants  thereto  belonging,  also  my  freehold  dovci- 
^  house,  and  the  piece  of  land  which  the  same  now  stands 
*'  on,  unto  r.  S.  and  R.  W.  and  to  their  heirs,  in  trust,  to 
be  sold  as  soon  as  conveniently  can  be  after  ray  decease, 
for  the  best  price  or  sum  that  can  be  got  for  the  same^  and 
''  the  money  arising  from  the  sale  thereof,  (over  and  above 
^  die  charge  and  expences  of  selling  the  same,)  to  be  equally 
'<  divided  between  Kobert  Bittany  and  the  three  daughters  of 
"  William  Bittany  deceased,  share  and  share  alike."-— 
WiUiam  Bittany^  in  the  will  mentioned,  was  the  elder  bro- 
ther, and  Robert  Bittany  a  younger  brother,  and  they  were 
the  nephews  of  the  testatrix.    Upon  her  death^  which  hap- 
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nSl.  i^ened  about  twelve  years  ago,  Robert  Bittany  took  possesaioa 
.^^^^j  of  the  copyhold  messuage.  By  indentures  of  lease  and  re- 
The  KiN»  ^e8^9  of  the  24di  and  £5th  of  May^  1768,  the  release  beh^ 
against  made  betNveen  T.  S.  and  R,  fV,  the  two  devisees,  of  the  first 
"NVivELiNO-  part,  Jane  Bittanu,  spinster,  John  Aungier,  and  Mai^  hia 
RAM.  wife,  kte  Mary  jbUtany,  ftpihster,  and  Elizabeth  Bittamf, 
spinster,  of  the  secondt  part,  and  Robert  Bittany  of  the 
third  part— Reciting  the  will  of  Elizabeth  Bittany ^  and  that 
the  said  Jane  Bittany,  John  Aungier,  and  Mary  his  wife, 
Elizabeth  Bittany,  spinster,  and  Robert  Bittawf,  had  agreed^ 
ti'ith  the  consent  and  approbation  of  T.  S.  mi  R.  W.  that 
the  said  Jane  Bittany,  John  Aungier,  and  Mary  his  wife, 
and  Elizabeth  Bittany,  should  take,  (and  accofdin^y  diey 
did  take,)  the  ready  money  of  the  said  Elizabeth  Bittany, 
the  testatrix,  amountii^  to  ct  60  (after  all  her  just  debts  aiid 
funeral  expences  were  satisfied,)  for  their  shares,  and  that 
ilobert  Bittany  should  take  the  said  dove-house  and  piece  of 
ground  for  his  share. — It  was  witnessed,  that,  in  consideration 
of  the  said  agreement,  T.  S.  and  R.  W.  did,  thereby,  grailt, 
bargain,  sell,  and  convey,  unto  the  said  Robert  Bittany*,,  the 
said  freehold  piece  of  ground,  with  the  dove-house  thereon 
erected,  to  hold  to  him,  his  heirs  and  assigns  for  ever.  In  the 
said  release,  there  was  a  covenant  from  2'.  S,  and  R.  W,  for 
quiet  enjoyment,  and  to  make  further  assurances,  add  a  cove- 
nant from  Jane  Bittany,  ^Jphn  Aungier,  and  Mary  his  wiii^ 
[  7^9  1  and  Elizabeth  Bittany,  to  Robert  Bittany,  his  heirs  and  as- 
signs, that,  for  the  further  periforihance  of  the  said  i^[reemenL 
and  for  quieting  him  in  the  possession,  not  only  of  the  said 
freehold  piece  of  ground,  dove-house  and  premises,  but  also 
of  the  copyhold  messuage  and  premises  with  the  appurtenants^ 
and  for  extinguishing  any  claim  they,  or  any  of  diem,  might 
challenge  or  demand,  of,  in.  or  to,  the  same,  as  heiresses  al 
law  of  tlie  said  Elizabeth  Bittany,  or  otherwise  howsoever, 
they  did  thereby  remise,  release,  and  for  ever  quit  claim, 
unto  the  said  Robert  Bittany,  all  manner  of  right,  title, 
trust,  property,  claim,  and  demand  whatsoever,  of,  in,  to,  (Mr 
out  of,  the  said  freehold  premises,  and  also  of,  in,  to,  or  out 
of,  all  and  singular  the  said  copyhold  premises :  and,  thereby, 
severally  promised  to  do  any  further  act  or  deed,  for  tontinu- 
ing  the  said  copyhold  messuage  and  premises  to  the  said  J2o- 
bert  Bittany,  No  farther  conveyance  of  the  copyhold  pre- 
mises was  made  by  the  other  parties  in  the  said  indentures 
named,  to  Robert  Bittany;  but,  at  a  court  holden  for  the 
manor  of  Iladden/uim,  on  the  17th  of  April,  1770,  Robert 
Bittany  was  admitted  in  fee  to  the  said  messuage  or  teue- 
meiit,  w*ith  the  appurtenants,  as  cousin  and  heir  at  law  [1]  of 

Elizabeth 


[l]  He  was  coiisin,  but  not  heir  at  law,  tlie  grand-nieces  bemg  the  chilr 
drcn  of  an  elder  brother. 
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Elizabeth  Bittany,     He  resided  in  die  said  messuage^  aod       178]. 
continued  in  the  uninterrupted  possession  and  qui^t  enjoyment      ^^.^^ 
of  the  said  freehold  and  copyhoM  estates,  to  the  lime  of  his     •p^g  Kino 
death,  being  about  eleven  or  twelve  years,  and  was,  during       again^ 
that  time,  assessed,  and  paid  to  the  land-tax;  but  the  said    Wiveunc* 
premises  were  not,  at  any  time,  of  the  value  of  £30  and  they        ham. 
are,  at  this  time,  agreed  to  be  sold  for  «£lo. 

Howorth  shewed  cause  against  quashing  the  orders.  The 
question,  he  said,  was,  whether  the  residence  of  Robert  Bit- 
tcuii/,  the  pauper's  husband,  at  Aldretk,  was  such  a  resi- 
dence Upon  his  own  property,  as  would  discharge  the  certifi- 
cate, and  gain  a  settlement.  He  admitted,  that  tlie  residence 
on  an  estate  in  which  a*  man  has  only  an  equitable  interest  is 
sufficient ;  but  he  contended,  that  Robert  Bittany  had  taken 
no  interest  of  any  sort  in  the  lands^  by  the,  will,  neither 
legal  nor  equitable.  He  had  only  a  right  to  call  upon  the 
trustees  to  sell  the  estate,*  and  distribute  the  money  arising 
from  the  sale.  As  to  what  interest  he  took  by  the  convey- 
ance from  the  trustees  and  the  other  legatees,  that  was  a  pur- 
chase  within  the  meaning  of  the  statute  of  9  Geo.  1.  c.  7.  and, 
the  whol^  being  under  the  value  of  £30,  he  could  not, 
thereby,  hav^  discharged  the  certificate,  or  hs^ve  gained  a  set- 
dement 

ji.  Pembertga,  on  the  other  side,  contended,  that  Robert  [  770  J 
Bittany  had  clearly  an  equitable  title  under  the  will ;  tha^t  all 
the  cestui  que  trusts  had  agreed-  that  t^ie  trustees  should  not 
«ell ;  and  that  it  is  clearly  settled,  that  a  residence  on  one*s 
own  estate,  coming  either  by  descent  or  devise,  whether  the 
lepal  interest  is  coupled  with  the  equitable  or  nQt[F],  and 
>vhutever  tlie  value  is,  will  gain  ^,  settlement,  s^nd  discharge  a 
certificate  [11.  If  the  certificate  was  discharged  i^  this  case, 
that  was  suffici^i^t,  for  then  a  setdement  was  gained  bv  th^ 
assessment  and  payment  of  the  land-taN. 

Lord  Mansfield  mentioned  the  case  of  Roper  v.  Rads' 
clyffe  (a),  io  ^hew,  that  a  devisee  of  the  surplus  arisiug 
from  the  sale  of  lands  after  payment  of  debts  s^nd  l^acies, 

[1]  Vide  Rex  v.  Marwood,  H.  29         (a)  Horn.  Proc.  1718.  9  Mod.  l6r. 

Geo.  -2.  Burr.  Setti.  Ca.  {^o.  124,  and  181.  fiaf.  Abr.   Tit.  Papists,  vol.  3. 

Res  V.  JugUtx^n,  E,  6  Geo.  9*    ^b.  P*  79^» 
No.  179. 


[f]  S.  p.  R.  v.  Lopen,  T.  R.  577f  money,  and,  after,  tp  reconvey ;  and 

Mhc re  the  equitable  title  arose  under  nothing    had   Ijeen  done  under  the 

a  bond  conditioned  to  convey  the  pre-  deed;  the  court  held  the  conveyance, 

miscs.    So  in  R,  v.  Edington,  1  East,  in   substance,  a  mortgage,   and   the 

288,  where  the  legal  estate  had  bcqn  cestui  que  trust  entitled  to  a  settlement 

conveyed,    in  trust   for  payment  of  by  residence. 
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hat  an  eijuitable  interest  in  the  lands  themaelves,  it  baiqj 
in  hb  option^  to  pay  the  debts  and  legacies,  and  keep  the 
land. 

WiLLES,  Justice,  said,  the  same  question,  as  in  this  case^j 
WivEiTiNG-    had  occurred  in  Res  v.  Natland  (b),  which  was  referred  to 
HAM.         Gould,  Justice^  when  upon  the  circuit,  who  decided,  that 
a  settlement  was  gained ;  and  that  his  opinion  had  been,  after- 
wards, recognized  by  the  court. 

Both  the  orders  quashed  [flfi^l 


The  Kino. 
against 


(bj  If.  15  Geo.  3.  Burr.  Sett  I.  Ca. 
No.  247. 

[t  l65]  In  lUx  V.  North  Curry,  M. 
2^  Geo,  3.  the  court  determined,  that 
a  personWcfy  entitled  to  administra- 
tion, but  in  whom  the  whole  would 


not  have  vested  for  his  own  use,  hav* 
ing  resided  forty  days  on  a  leasehold 
tenement  of  the  intestate,  for  a  term 
of  years  determinable  on  lives,  did  not 
thereby  gain  a  settlement. 


[  771  ] 

Saturday, 
30Ui  June. 


GpoDRiGHT,    Lessee  of  Alston,    against 

Wells  and  Others. 


jnoe  versa,  the 
equitable  estate 
shall  merge  in 
^he  legal,  and 
t>oth  f  How  the 
line  through 
i»hich  the  legal 
estate  descended. 


tcrwtinUndde-  T^HIS  ejectment  was  tried  before  Lord  Mansfield,  iq 

•cendinfee-  -^    Middlesex ,  at  the  Sittings  after  last  Easter  Term,  and  a 

vimpie  ex  parte  verdict  found  for  the  plaintifT,  subject  to  the  opinion  of  the 

equiubiaJnterest  court,  on  a  case,  which,  as  far  as  is  material  to  be  stated. 

Snfee-8im|)leer    was  as  foUowS  : 

pare  pa  em  ,  or       Jajnes  Selby,  Serjeant  at  law,  agreed  for  the  purchase  of 

the  estate  in  question,  and  paid  for  it,  but  died  before  anj 

conveyance  was  made  of  it  to  him,  having  by  his  will  [made 

subsequent  to  the  agreement,]  devised — ^*  All  the  rest  of  mj 

'^  real  and  personal  estate  whatsoever,  and  wheresoever,  to 

''  iny  said  wife  in  trust,  that  she  do  thereout  educate  and 

'^  maintain  my  said  son,   until  he  shall  attam  the  age  of 

^'  twenty-one  years,  and  until  he  shall  have  sufficiently  set* 

''  tied  and  secured  to,  and  upon,  my  said  wife,  what  is  to  be 

**  settled  upon,  and  given  to,  her  as  aforesaid,   and,  after- 

'^  wards,  in  trust,  to  convey  and  dispose  of  all  the  then  rest 

*'  of  my  real  and  personal  estate,  and  the  produce  thereof, 

^f  to  my  said  son,  bis  heirs,  executors,  and  assigns ;  but,  iii 

^  case  my  said  son'  shall  die  without  issue,  before  he  shaB 

*'  attain  his  said  age  of  twenty-one  years,  then  in  trust,  ^fc**— 

After  the  testator's  death,  a  conveyance  by  lease  and  release, 

of  the  estate  in  question,  was  made  to  Mrs.  Selby  the  widow, 

who  died  before  the  son  attained  his*  age  of  twenty-one  years, 

which  he  afterwards  did  attain,  and  died  in   1772^  having 

l>een  always  in  possession  of  the  estate  after  the  death  of  his 

inother,  and  having  devised  it  to  charitable  uses,  which  d&> 

vise  was  void  by  the  statute  of  mortmain  (a).    The  lessor 

of 
(aJ9fieo.2.c.36, 
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of  die  plaintiff  was  his  heir  at  law  an  the  part  of  the  piothtr, 
and  the  defendants  his  heirs  at  law  an  the  part, of  the  father^ s 
mother. 

Hie  case  was  argued  on  Friday ^  the  29th  of  June,  by 
Wilsony  for  the  plaintiff,  and  Batt,  for  the  defendants. 

fVilsoHy — ^The  question  depends  on  the  manner  in  which 
tihe  son  took ;  whether  by  descent  from  the  father,  or  from 
the  mother.     He  cannot  have  taken  the  legal  estate  by  de^ 
scent  from  the  father,  because  he  was  never  seised.     Suppq^ 
the  father  had  devised  the  equitable  estate  to  a  stranger,  and 
the  legal  conveyance  had,  afterwards,  been  made,  (as  now,) 
to  the  widow  in  fee,  and  she  had  died,  the  cestui  qvfi  trust 
must  have  called  on  the  heirs  of  the  mother,  not  Uiose  of  the 
father,  for  a  conveyance  of  the  legal  estate.     Tlien,  if  the 
equitable  estate  descended  from  the  father  to  the  son,  (which^ 
Jbowever,  I  do  not  admit,  because  of  the  devise  to  the  mo- 
ther,) both  the  legal  and  equitaUe  interest  met  in  him;  and, 
after  his  death,  the  legal  estate  certainly  descended  on  the 
lessor  of  the  plaintiff,  as  his  heir  ex  parte  matemd.     But,  it 
will  be  said,  that  he  is  only  a  trustee  for  th^  heirs  ex  parte 
paterua ;  that  the  two  estates  separated  on  the  death  of  the 
son,  and  took  different  courses,  the  beneficial   interest  de- 
scending in  the  paternal  line.     I  believe  such  a  doctrine  is 
not  countenanced  by  any  authority,     lliere  is  no  case  where 
the  legal  estate  and  equitable  interest ,  after  tliey  have  both 
crested  in  fee  simple  in  the  same  person,  have  been  held  to 
separate  again,  unless  such  person  has  done  some  positive  act 
to  sever  tliem.     Mr.  Selby,  the  son,  did  no  act  which  could 
have  that  effect.    If  there  were  a  doubt  on  this  subject,  and 
it  could  be  supposed  that  the  lessor  of  the  plaintiff  ought  to 
1^  considered  as  a  trustee,  the  question  is  proper  for  ano- 
dier  jiklicature.     But  how  qan  any  trust  be  raised  in  this 
case  i  '^Tliere  is  no  conscience  to  turn  the  scale ;  no  intentioq, 
on  the  part,  eithef*  of  Serjeant  Selby,  or  hi^  son)  in  favour  of 
one  set  of  heirs,  in  preference  to  another.     The  father  only 
meant  to  give  the  whole  interest  in  th^e  estate  to  tne  son,  an^ 
jdid  not  think  about  the  course  qf  descent  from  bin) ;  and  tlije 
jBon'^  intention  was,  that  neither-  set  ^f  heirs  should  have  it, 
but  a  diarity.    llie  only  question  then  is,  (supposii^  the 
equitable  estate  to  have  come  by  despent  from  the  father  to 
tljl  son,)  whether  equity  shall  follow  the  law,  or  draw  the 
law  after  it    When  the  court  of  Chancery  bad  a  jurisdiction 
over  uses,  the  Chancellor  used  to  enquire  how  the  legal  es^ 
tate  would  go  in  a  court  of  law,  and  directed  the  use  to  go 
^n  the  same  course.     Here  the  legal  estate  goes  ex  parte  ma-- 
iertid;  and,  therefore,  the  equitable  interest  shall  do  so  like- 
wise.    But,  did  the  equitable  estate  descend  ft-om  the  father 
to  the  son  i  If  the  will  had  stopped  short  at  the  devise  to  the 
jviother.  jbere  would  have  been  no  doubt  that  it  did  not.    As 
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1 7  8 1  •      ^^  ^^^  stands,  the  whole  was  devised  to  her  in  words,  and  it 
was  necessary  that  she  should  have  the  fee-simple,  to  enable 
her  to    perform    the    trusts.      If    the  sou   had  lived    till 
twenty-one,  and  tlie  mother,  on  his  making  the  settlement 
upon  her  required  by  the  will,  had  conveyed  to  him,  he  would 
have  taken  botli  the  legal  and  equitable  interest,  bif  purchase 
from  her,  and,  as  he  did  not,  and  no  such  conveyance  was 
[  773  ]      made,  he  took  botli  from  her  bj/  descoit.     I  have  found  no 
decision  on  this  subject  in  tlie  books,  but  I  have  been  informed 
of  a  case,  viz.  Doe,  lessee  of  Balch  v.  Putt  Sf  others,  w)iich 
was  determined  in  the  court  of  Common  Pleas/in  Tritatjf 
Term,  8  Geo.  3.  the  circumstances  of  which  were  these  : — 
It  was  an  ejectment  tried  before  ^Iewitt,  Justice,  at  the 
assizes  for  ^Somersetshire,  and  a  special  verdict  found,  which 
stated,  that  Mary  Mortimer,  being  seised  in  fee  of  an  es- 
tate of  which  the  premises  in  question  were  an  undivided 
moiety,  on  her  marriage,  conveyed  to  trustees  and  their  heirs, 
to  the  use  of  them  and  tlieir  heirs,  u|)on'  trust,  to  permit  her 
to  receive  the  rents  and  profits  to  her  separate  use  duriug  life, 
and  to  grant  and  convey  the  estate,  or  any  part  thereof,  to  the 
use  of  such  person  or  persons  in  fee,  or  otherwise,  as  she, 
whether  married,  or  sole,  by  deed,  or  will,  should  appoint, 
and,  for  want  of  such  appointment,  to  the  use  of  the  hus- 
band for  life,  remainder  to  her  first  and  other  sons  in  tail,  re- 
mainder to  her  daughters  in  tail,  as  tenants  in  common,  re- 
mainder to  her  right  heirs  ;  that  the  marriage  took  effect,  and 
she  died,  leaving  her  husband  and  an  only  daughter,  an  in- 
fiiiit ;  that  the  husband  afterwards  died,  and  then  the  daughter 
died,  being  still  under  age,  and  witliout  issue ;  that  the  lessor 
of  the  plaintiff  and  one  Nezcton,  were  the  heirs  at  law  of  the 
daughter  ex  parte  matenm,)  being  the  sons  of  two  deceas^ 
sisters  of  the  mother,)  arid  that,  on  the  daughter's  death  they 
entered  on  the  estate ;  that  the  lessor  of  the  plaintiff,  and  the 
surviving  trustee  by  lease  and  release,— reciting  as  above,  and 
'  that  Newton  had,  for  a  certain  sum,  agreed  to  purchase  the 
lessor  of  the  plamtiff's  moiety,— had,  in  consideration  of  the 
stipulated  price,  conveyed  that  moiety  to  Newton  in  fee; 
that,  on  the  same  day,  by  lease  and  release,  also  reciting  as 
above,  the  trustee  had  conveyed  the  other  moiety  in  fee  to 
Newton ;  that  Newton  died  seised  of  all  the  estate,  leaving 
the  lessor  of  the  plaintiff  his  heir  at  lawyer  pi^rte  matemi, 
and  die  defendants  his  heirs  at  law  ex  parte  paterni.    The 
-  question  on  the  special  verdict  was,  Whether  Ae  moiety  €0B- 
Teyed  by  the  survivmg  trustee  alone  to  Newton,  (for  which 
moiety  only  the  action  was  brought,)  beloi^ed  to  the  lessor  oi 
the  plaintiff,  or  to  the  defendants  [I]  i  The  court  unanimoudy 

depdcd 

[l]  I  have  compared  the  above  state  '  copy  of  the  record  of  the  special  ver- 
the  facts  in  this  case  with  an  office    diet.    Balch  had  first  oone  into  Ckan^ 


of  the 


eery, 
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d^ided  in  favour  of  the  latter,  though  it  was  contended,  that 
the  legaT  estate  should  follow  the  old  use,  which  had  come  to 
NeTVton  by  descent  ex  parte  maternd. -—Thifi  case  seems  to  be 
directly  in  pbint,  ior  riewton  took  nothing  by  purchase  from 
the  trustee  but  the  mere  legal  estate ;  yet  it  was  determined, 
diat  the  whole  should  descend  from  him  in  the  paternal  line, 
as  ui  other  cases  of  purchase. 

BaUy — Surely  it  cannot  be  doubted  but  the  equitable 
estate  descended  from  the  father  to  the  son,  notwithstanding 
the  interposition  of  the  estate  devised  to  the  wife,  because, 
on  the  mother's  death  and  his  coming  of  age,  being  both 
devisee  and  heir  at  law,  he  was  in  of  his  bttter  title,  'ilie 
intent  of  the  creator  of  the  trust  was,  that  the  son  should 
take  an  estate  to  himself  and  his  general  heirs ;  that  was  a 
trust  proper  to  be  carried  into  execution;  and,  although 
courts  of  hcw  have  no  direct  jurisdiction  for  the  execution 
of  trusts,  they  take  notice  of  them  to  a  certain  degree,  and 
will  not  sutler  mere  trustees  to  defeat  their  ceitui  que  trusts^ 
or  recover  against  them  in  ejectment  Uses  and  trusts  were 
originally  the  same.  Both  rested  on  a  confidence  in  the 
terre-tenant,  and  it  is  supposed,  by  many  respectable  authori- 
ties, diat  it  is  only  from  the  great  liberality  which  has  pre-* 
vailed  in  the  courts  of  equity,  for  the  last  century,  that  any 
distinction  has  been  made  between  them. — (Ijord  Mans- 
field,— "  It  was  not  the  liberality  of  the  courts  of  equity, 
''  it  was  the  absurd  narrowness  of  the  courts  of  law,  resting 
''  ou  literal  distinctions,  which  in  a  manner  repealed  the 
''  statute  of  uses  (a)  and  drove  cestui  que  trusts  into 
**  equity.") — Before  the  statute  of  uses,  the  use  was  consi* 
dered,  in  most  respects,  as  the  complete  ownership  of  the 
land.  The  estate  of  the  feoffee  was  subservient  to  that  of 
the  cestui  que  use^  and  the  former  could  do  nothing  to  defeat 
tlie  interest  of  the  ktter,  unless  by  alienation  for  a  valuable 
consideration  without  notice.  The  statute  completed  the 
subserviency,  by  consohdating  the  legal  estate  with  the  use. 
By  analogy  to  uses  thus  considered,  trust  estates  have  been 
held  to  be  the  solid  and  substantial  ownership  of  the  land, 
and  trustees  the  mere  instruments  of  conveyance.  To  apply 
this  doctrine :  A  trust  was,  here,  created  by  Serjeant  Selbt/f 
the  owner  of  the  estate,  in  his  widow,  for  the  benefit  of  his 
son,  which  he  did, not  live  to  execute.  If  she  had  lived,  the 
son,  or  his  heir  ex  parte  patemd,  if  he  himself  had  died  first, 
might  have  compelled  her,  or  her  heir,  (the  present  lessor 
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eery,  and  the  facts  were  stated  in  his 
bill,  and  admitted  by  the  defendants 
in  their  answer;  but  the  Master  of 
the  Rolls  would  not  decide  the  ques- 
lion«  but  made  an  order  retaining  the 
.bill  for  a  twelvemonth^  with  liberty 


to  the  plaintiff  '*  to  assert  his  right  by 
**  an   ejectment,"  in  consequence  of 
which  the  action  was  brought.     Vide 
supra,  p.  344,  Note  •. 
faj  27  Hen.  8.  c  10. 
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1 7  S 1         of  die  plaintiff,)  to  execute  it,  and,  before* it  had  been  ezemted 

^^     '       neither  she,  nor  her  heir,  could  not  have  set  up  the  legdl 

Q^C^^       estate  in  an  ejectment.     If  she  had  conveyed  to  the  son,  the 

RIGHT         '**hole  interest  would,  then,  undoubtedly  have  descended  to 

against        ^^  paternal  heirs ;  and  shall  the  omission  and  non-feasance bj 

Wells.       ^^^f   ^^  ^  trustee,  of  an  act,  which,  had  she  live(),  it  was 

her  duty  to  perform,    work  so  very  material  an  injury  to 

them?  Lex  nemini  facit  injuriam.    Why  should  a  deacent 

from  a  trustee  produce  an  injury,  by  operation  of  law,  which 

the  trustee  could  not  have  produced  by  a  conveyance  in  her 

life- time  ?  This  is  contrary  to  the  nature  of  descents,  and  the 

principle  of  remitters  already  alluded  to,  by  which,  if  a  party 

has  two  titles,  the  law  considers  him  as  taking  by  the  best 

It  is  said,  there  was  no  trust,  after  the  two  estates  united  in 

the  son ;  and  that  they  cannot  afterwards  separate,  and  de» 

scend  in  different  lines,  unless  some  act  is  done  to  sever  them. 

But  no  case  has  been  cited  to  prove  that  position ;  the  pa- 

temal  heirs  are  the  more  worthy  in  the  eye  of  the  law ;  the 

father  meant  the  estate  to  go  to  thein,  as  being  the  general 

heirs ;  therefore  the  lessor  of  the  plaintiff  ought  to  be  conn- 

dered  as  takhig  subject  to  a  trust  for  them.     I  have  not  been 

able  to  find  any  account  of  the  reasons  of  the  court  of  Comr 

man  Pleas,  in  giving  judgment  in  the  case  of  Doe  v.  Putt^ 

and  it  is  not  easy  to  conjecture  upon  what  ground  they  went. 

According  to  a  note  which  I  have  seen  of  the  arguments  of 

Davy  and  Glunn,  Serjeants,  the  reasoning  of  the  former  on 

[  77^  ]       behalf  ofthe  defendants  was  very  far  from  being  satisfactory  [2.] 

Indeed  the  case  seems  to  me  not  to  be  distinguishable  from 

the 

[2]  I  have  seen  the  note  to  which  should  go  in   the  same  course;   nor 

Batt  referred,  and  it  appears,  by  it,  could  any  other  motive  be  assigned 

that  Davi/y  Serjeant,  contended,  that  for  his  taking  the  conveyance  from  the 

the  conveyance  of  the  legal  estate  by  trustee.     At  any   rate,  he  said,  the 

lease  and   release  from    the  trustee,  lessor  of  the  plaintiff   had   no  legal 

coupled  with  the  original  conveyance  interest,  and,  therefore,  he  must  en* 

to  the  trustees,  operated  in  the  same  force   his  right,    if  he  had  any,  in, 

manner  as  a  feoffment  by  a  tenant  ex  equity. — (This  last  argument  sounds 

parte  matemd  to  the  use  of  his  ma-  a  little  oddly  in  a  case  which,  though 

ternal  heirs,  and  a   rc-infeoffment  of  there  were  no  controverted  facts,  had 

him  by  the  feoffee,  which,  even  though  been  sent  out  of  a  court  of  equity  to 

expressed  to  be  to  the  use  of  Mo^e^eirj,  be  decided  at  la^)-— G/ymi,  Seijeantf 

shall,  of  necessity,  enure  to  those  ex  on  the  contrary,  contended,  that  the 

parte  pate  ma.     He  also  insisted,  that  conveyance  by  the  trustee  enured  to 

there  was  a  manifest  intention  in  Nero-'  the  old  use,  and  operated  as  a  feoff* 

^on  to  alter  the  course  of  descent  of  his  men  thy  a  tenant  ex  parte  maiemi^ 

own  moiety  ;  the  one,  purchased   by  which  would  enure  to  the  use  of  the 

hihi  from  Batch,  clearly  descended  in  maternal  heirs  without  any  deplaratioa 

the  paternal  line ;  he  could  not  mean  to   that  purpose.     H^  admitted  th$ 

that  Batch  should  inherit  the  other,  law,  as  to  a  re-infeof&nent,  to  be  ai 

but  must    have  designed  that  both  «tated  by  Davy,  but  said  that  case  w|tf 

pecoltai^ 
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Ae  common  one  of  a  legal  estate  called  in  to  complete  a       1781* 
title.     When  a  mortgage  is  satisfied,  but  no  reconveyance  takes      v^/^/ 
place  till  after  the  death  of  the  mortgagor,  and  then  Jiis  heir        Goon- 
calls  in  his  legal  estate^  can  it  be 'said  that  the  conveyance  to        right 
him  alters  the  course  of  descent  ?  Upon  the  whole,  there  be-       against 
ing,  in  this  case,  a  lawful  trust  created  for  the  paternal  heirs.       Wells. 
by  one  who  had  a  complete  dominion  over  the  estate,  the 
trustee  is  bound  not  to  defeat  it,  and  the  court  will  not  per- 
mit him  to  avail  himself  of  his  legal  title  against  it,  or  to  turn 
fte  cestui  que  trust  round  for  relief  to  a  court  of  equity. 

Wilson,  in  reply, — It  is  true,  1  have  not  cited  any  autbo- 
rity  to  prove,  that,  when  the  legal  and  equitable  estates  unite, 
some  act  must  be  done  to  sever  them ;  but  it  follows  from  the 
nature  of  the  thing.  The  terre-tenant  has  the  estate  in  con- 
^dence  that  he  will  suffer  the  cestui  que  use  to  enjoy  the  pro- 
mts ;  but,  if  he  is  cestui  que  use  himself,  such  confidence 
ceases,  and  the  use,  or  trust,  merges.  There  will  be  no  in- 
jury done  in  this  case.  An  injury  is  where  a  person  is  de- 
prived of  a  right ;  and,  here,  the  paternal  heir  had  no  right ; 
neither  complete  nor  inchoate  :  Neither  jt/s  in  re,  nor  ad  rem. 
I  admit,  that,  if  a  conveyance  had  been  compelled,  the  estate 
would  have  gone  to  the  paternal  heirs,  because,  then,  the  son 
vrould  have  been  a  piurchaser,  in  which  case,  by  a  known 
rule  of  law,  the  descent  is  always  in  the  paternal  line. — 
(WiLLEs,  Justice, — "  1  should  wish  td  have  it  argued,  whether 
*f  the  lessor  of  the  plaintiff  did  not  take  the  legal  estate 
*^  charged  with  the  trust,  which  was  for  the  paternal  heirs, 
f*  they  being  understood  by  the  word  '  heirs.'  Js  there  any 
^*  case  to  shew  that  the  trust  is  extinguished  ?  It  seems  to 
''  me,  that  it  would  be  very  unjust.") — 1  own  I  can  see  no  in- 
justice, because  it  appears  that^Mr.  Selby,  the  son^  di^  not 
mean  that  either  class  of  heirs  should  have  the  estate.  While 
an  ancestor,  tenant  in  fee-simple,  lives,  ihh  heir  has  no  in- 
terest. TTie  word  "  heirs*'  in  a  conveyance,  only  means  to 
describe  the  extent  of  the  interest,  and  to  carry  the  complete 
ownership.  Now,  if  cestui  que  trust  of  all  has  also  the  legal 
estate,  there  is  nothing  left  to  be  the  subject  of  a  trust. 

The  court  took  till  this  day  to  consider,  when  they  delivered      [  777  J 
their  opinions,  to  the  following  effect. 

Lord  Mansfield,  (after  stating  the  case,) — Serjeant  Selby, 
after  his  purchase^  was  owner  of  the  equitable  estate,  and 
had  a  right  to  go  into  Chancery  to  compel  a  conveyance. 
After  his  death,  the  vendor  conveyed  to  the  widow,  which  . 
conveyance,  on  the  condition  of  die  son's  living  till  twenty- 
one, 

peculiar.— The    authorities  cited  on  rvick,  2  P.  JVilL  17I.  Chudleigh^s  Case^ 

both  sides  were,  Bacon  on  UseSy  1  Inst.  1  Co.  120,  Price  v.  Longford^  1  Show. 

13,  o.     Martin  v.  Tregenwell,  2  Str.  92.  Salk.  337-  and  Carth.  140.— The 

1179.    and   1    JFils.  2.  66.     2   LilL  case  had  been  argued  in  the  preceding 

Reg.  U.  Nelson*s  Abr.  title  Descent,  term,  (E.  8  Geo.  3.)  by  Jephson  and 

11.  Ei/wards  v.  The  Countess  of  War^  Lee,  Serjeants. 
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Qfie,  and  makiug  a  certain  provision  for  ]ver,  was  te^  hp 
absolutely  in  trust  for  him.  He  outlived  bis  motber,  and, 
on  her  death,  the  trust  estate  was  complttely  vested  in  him, 
(the  subsequent  limitations  in  the  will  being  on  contin- 
gencies which  never  happened,)  and  the  legal  estate  descended 
to  him  from  her.  I'he  question  is^  To  whom  the  wholt 
estate  descended  on  the  death  of  the  son?  for  it  did  descendf 
the  devise  to  charitable  u^es  being  void.  If  it  descended 
from  the  mother,  the  lessor  of  the  plaintilBT  takes  as  beir  a| 
law.  But,  it  was  contended,  that,  though  he  is  heir^  there 
is  a  trust  for  the  paternal  heirs ;  and  it  was  said  to  be  setded^ 
that  the  court  will  not  suffer  a  trustee  to  recover  in  ejectmenl^ 
against  the  cestui  qufi  trust*  When  this  was  mentioned  coi 
the  trial,  1  said,  as  I  did  the  other  day  in  the  case  of  Doe  v» 
Pott  (a)y  that  this  rule  [?]  is  subject  to  thfi  qualiiicatioD^  of 
its  being  clearly  the  case  only  of  a  mere  tnist,  for  then,  by 
taking  notice  of  it,  the  court  prevents  delay  and  eypeuce; 
but  it  will  not  decide  when  there  is  a  doubt,  but  leave  the 
question  to  a  jurisdiction  which  regularly  takes  cogpizaoce  of 
matters  of  tru0t.  The  counsel  said,  there  might,  peirhapi^ 
be  cases  on  the  subjecjt,  and  the  parties  wia^cid  to  havia  the 
opinioji  of  th[e  court.  Now,  who  is  to  be  coipsidered  as  beir 
at  law  on  this  ejectment?  It  would  ha  sufficient,  fpr  the  judg^ 
ment  which  I  shall  deliver,  to  say,  that  it  is  not  a  ckttr  cax^ 
that  the  lessor  of  the  plaintiff  is  a  mere  trustee,  for,  that 
point  being  doubtful,  he  is  ^entitled  to  recover  at  law,  ais  he 
certainly  h^  the  legal  right*  But  1  will  go  fardlier,  iumI  throw 
out  some  observations,  to  show,  that  it  is  not  only  doubtful, 
but  that  the  inclination  of  my  opinion  is,  that  you  cannot 
sup^rt  such  a  trust.  A  caiie  so  circiunstanced,  i|i  every 
particular,  probably  never  existed  before,  and,  perhaps^ 
never  n^ay  happen  again.  But,  ca^es  must  often  have  hap* 
pened  on  which  the  general  question  would  luise;  vi%% 
Whether,  when  ce^ui  qve  trust  takes  in  the  Ugid  c^it^, 
possesses  und»r  it,  and  dies,  the  legal  and  equit«Jble  ie^tal* 
shall  open  on  his  death,  find  be  severed  for  the  diffimol 
heu-s?  Consider  it,  first ,  upon  authoQty;  and,  sficotulfyf 
upon  principle.  1.  No  case  has  ever  .e^usted  where  it  liiii 
been  so  held ;  non^  where  the  heir  at  law  of  one  dcniomilA* 
tion,  lias,  on  the  death  of  the  ancestor,  been  ccmsidered  M 
a  trustee  for  the  heir  at  law  of  another  denomination,  who 
would  have  taken  the  equitable  estate,  if  that  and  the  legA 
estate  had  not  united,    fi.  Qn  principle,  it  soema  to  me  inn 

poattbkj 

(a J  Supra,  p.  721,  722. 


[r]  That  tlis  nde  has  been  long  repudiated;  see  note  [f.  l],  Mgim,  p.  72f* 
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possible;  for  the  moment   both  meet  in  the  same  person, 
there  is  an  end  of  the  trust*     He  has   the  legal  interest  and 
all  the  profits,  by  hb  best  title.     A  man  camiot  be  a  trustee 
for  himself.     Why  should  the  estates  open  upon  his   death  i 
What  equity  has  one  set  of  heirs,  more  than  the  other  f  He 
may  dispose  of  the  whole  as  he  pleases,  and,  if  he  do<ss  tibt^ 
thcie  is  no  room  for  Chancer^/  to  interpose,  and.  the  rule  Of 
law  must  prevail.    The  case  m  the  Commm  Pleas  is  an  au- 
thority, if  it  went  on  this  ground,  and  I  am  told  it  did. 
'there,  the  cestui  que  trust  taking  the  legal  estate  as  a  pur^ 
chaser,  the  descent  was  altered.     QuAcunque  vii  dbtd  there- 
fore,  the  lessor  of  tlie  plaintiff  is  entitled.     If  the  questioti 
is  doubtful,  then,  in  this  court,  the  legal  right  must  pr^TilU ; 
i^nd,  if  the  weight  of  opinion  and  ai^^ment  is^  that  the  leg&l 
estate  must  draw  the  trust  after  it^  the  case  b  still  stronger 
against  the  defendants. 

WiLLES,  Justice^ — I  entirely  agree  with  my  Lord  as  to 
the  legal  estate,  .but  my  doubt  b,  what  b  become  of  the 
equitable  use.     Let  us  see  how  the  facts  stand.     The  motley 
was  paid  by  the  father,  but  he  died  before  any  conveyantls^ 
devising  as  stated  in  the  case.     Now,  what  was  the  ancient 
use?  It  was  to  the  heirs  ex  parte  patemd.     I  do  not  itgnee, 
that  there  is  no  difference  as  to  the  different  heirs.     VVhen 
the  question  is   between  those    of  the  paternal  |nd   those 
of  the  maternal  line,  the  law  always  gives  the   preference 
to  the  former.     After  the  father's  dea&  a  conveyance  ^^i/as 
made  to  the   widow  and  her    heirs,    in  trust.      So,   the 
estate  in   her    was    not    absolute,    but  charged    with    the 
trust.     Suppose  the  son,  in  his  life-time,  had  called  in  the 
legal    estate,    and    become    a    purchaser,    there    is   not  a 
doubt,  but,  in  that  case,  the  pateitial  heirs  would  have  suc- 
ceeded.    There  having  been  no  sudi  conveyance  to  him,  the 
legal  estate  descended  to  him  from  the  mother.     But  I  think 
he  took  it  clothed  with  the  trust,  and  subject  to  the  ancient 
use.     1  do  not  say  he  was  a  trustee  for  hnnself,  but  this  an- 
cient use  remained  uncontrolled,  and  revived,  as  between  the 
different  heirs,  on  his  death,  no  act  havitig  been  done  to  alter 
it.     If,  therefore,  the  question  were  to  come  before  me  in 
another  court,  1   should  decree  a  trust  in  the  lessor  of  the 
plaintiff.   ^But  he  certainly  is  entitled  to  the  legal  estate,  and 
that  is  enough  here. 

Ash  HUB  ST,  Justice, — We  all  agree,  that,  if  there  is  a 
doubt  as  to  the  trust,  the  lessor  of  the  plaintiff  is  entitled 
to  tlie  estate  in  this  court,  and,  therefore,  it  is  not  iK^cessari/ 
to  give  any  opinion  on  the  other  point.  But,  as  it  has 
been  moved,  I  will  mention,  that  I  am  inclined  to  be  of 
ophiion,  tlrat  the  trust,  as  well  as  the  legnl  estate,  shall  go 
tor  the  heirs  ex  parte  paterna.  To  support  the  contrary  posi- 
tion, it  must  be  said,  tlint  the  son  took  as  trustee  for  himself 
Md  his  par  ^  heirs^  for  I  do  not  seeliow  the  estate  shall 
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open  for  the  heirs,  if  he  was  not  hhnself  a  trustee.  I  nevie^ 
knew  any  case  where  the  court  held,  when  an  estate  came  bf 
descent,  that  the  heir  was  a  trustee,  although  the  ancestor 
'was  not.  The  case  in  the  Common  Picas  goes  a  great  waj 
to  determine  this  question ;  for  it  shews,  that,  where  the- 
trust  and  legal  estates  join,  they  shall  both  go  according  to 
the  IfSgal  estate. 

BuLLBR,  Justice, — I  am  entirely  •f  the  same  opinioo 
with  my  Lord,  and  my  brother  Ashhurst,  on  both  points. 
On  the  first,  we  are  all  agreed.  As  to  the  second,  it  is  ob- 
servable, that  no  case  has  been  cited,  nor  do  I  believe  any 
ever  existed,  where,  in  a  court  of  equity,  an  heir  of  one 
sort  has  been  determined  to  hold  as  trustee  for  an  heir  of 
the  other  sort.  In  a  court  of  law,  try  the  question  by  the 
principle  stated  by  Mr.  Batt,  viz,  diat,  were  two  titles 
unite,  the  party  shall  be  in  of  the  best.  AVhat  is  the  better 
title  here  i  The  clear  fee-simple  estate  whidi  descended  firom 
the  mother.  I  think  there  is  a  mistake  in  taking  the  heirs  on 
either  side  into  consideration.  They  had  no  interest  daring 
the  life  of  the  ancestor;  the  whole  was  in  him.  The  only 
person  to  be  considered  is  the  ancestor,  who  was  seised  m 
fee  both  of  the  legal  and  equitable  estate.  A  case  has  been 
put,  which  does  not  in  my  opinion  vary  the  question,  viz. 
the  case  of  the  son's  having  called  for  a  conveyance.  How 
ever,  as  the  mother  died  before  he  came  of  age,  and  abe 
was  not  directed  to  convey  till  then,  that  case  does  not 
apply.  We  are  to  take  the  facts  as  they  stand.  To  be  sore, 
if  he  had  taken  the  le^al  estate  by  purchase,  the  paternal  heirs 
would  have  been  entitled,  but,  as  he  took  it  by  descent  from 
his  mother,  (knd  the  case  would  have  been  the  same  if  we 
suppose  her  to  have  lived  beyond  hb  age  of  twenty^one,  and 
that  he  never  called  for  a  conveyance,)  I  think  the  trust  was 
merged  and  gone. 

The  Bostea  to  be  delivered  to  the  plaintiff  [f  166]. 


[t  l66]  Vide  Price  v.  Langford,  B,     1   Salk.  337.  Cruise  Essay  <m  Ftm 
R.   E.    2   W.  Sf  M.    \  Show.    92.     47,  48. 


^My.'     Clegg  and  Another  against  Molyneux  and 

Another. 

SSl^^hc^'"  I^  ilficAa«/iwa5  Term,  SI  Geo.  3.  on  Monday,  the  134 
pUintift  '•  close,  ^^  November,  Walker,  Serjeant,  obtained  a  rule  to  shew 
viddicging  the    cause,  why  the  Master's  allocatur  of  the  costs  taxed  for  the 

•oil  upon  the  "  .    .      ^ 

5 lace  in  which,  plaintlfls 

•  fc.  «nd  taking  and  earrying  toiHiy  the  same,  if  the  defendant  plead  not  goatr,  and  a  rerdkt 
It  foand  for  the  plaintiff,  but  with  damages  under  40#.  and  the  Judge  does  not  certify,  the  plaiattf 
ikall  have  no  more  c«ftt  Ihan  dami^es.  *  *9        r 
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plakitiffs  in  this  action  should  not  be  vacated^  and  why  he       1781. 
should  not  tax  the  defendants  their  costs  on  the  Postea. 


The  case  had  been  argued  in  the  beginning  of  last  Hilary       Cleg& 
Temiy  but  I  was  not  in  court.     It  then  stood  over  till  this       against 
day,  it  being  understood,  that  there  was,  for  some  tinie  a  Molykevx. 
difference  of  opinion  among  the  Judges. 

Lord  Mansfield  now  stated  the  case,   and  delivered 
the  unanimous  opinion  of  the  courts  to  the  following  effect. 

Lord  Mansfield, — ^This  is  an  action  of  trespass  quare 
clausum  f regit.    The  first  count  states,  that  the  defendants 
broke  and  entered  the  close  of  the  plaintiffs,  and  the  grass 
of  the  plaintiffs  there  then  growing,  with  their  feet,  in  walk- 
ing, trod  down,  spoiled  and  consumed,  and  dug  up,  and 
got,  divers  large  quantities  of  turf,  peat,  sods,  heath,  stones^ 
soil,  and  earth,  of  the  plaintiffs,  in  and  upon  the  place  in 
which,  ^c.  and  took  and  carried  away  the  same,  and  con- 
verted and  disposed  of '  the  same  to  their  own  use.    There  is 
anodier  count,    upon  a  similar  trespass,   in  another  close. 
The  defendants  have  pleaded  the  general  issue  to  the  whole 
declaration^  and  two  special  pleas  to  the  second  count ;  and, 
on  the  trial,  a  verdict  has  been  found  for  the  plaintiffs,  on 
the  general  issue,  with  \$.  damages,  arid  for  the  defendants, 
on  the  special  pleas  ;  and  the  Judge  has  not  certified.     The 
question,  on  this  record,  is.  Whether  the  plaintiffs  are  in- 
titled  to  any  more  costs  than  damages  under  the  statute  of 
S2  &  23  Car.  2.  c.  9.  §  ISGTa;?  There  is  a  puzzle  and 
perplexity  in  tlie  cases  on  this  part  of  the  statute,  and  a 
jumble  in  the  Reports;  and,  as  the  question  is  a  general  one,      [  781  J 
we  thought  it  proper  to  consult  all  the  Judges ;  and  they  are 
all  of  opinion,  that  this  case  is  within  the  statute,  and  that 
the  plaintiffs  ought  to  have  no  more  costs  than  damages. 
You  will  observe,  that  what  has  been  called  an  asportavit  in 
thh  declaration,  is  a  mode,  a  qualification,  of  the  injury  done 
to  the  land.     The  trespass  is  laid  to  have  been  committed 
on  the  land  by  digging,  Sfc,  and  the  aspartavit  as  part  of 
the  same  act ;  and,  on  the  trial  of  the  issue,  the   freehold 
certainly  might  have  come  in  question.     This  is  clearly  dis- 
tinguishable from  an  asportavit  of  personal  property,  where 
the  freehold  cannot  come  in  question,  and  which,  therefore, 
is  not  within  the  act.     Thus,  after  trees  are  cut  down,  and. 
thereby,  severed  from  the  freehold,  if  a  trespasser  comes  ana 
carries  them  away,  that  case  is  not  within  the  statute,  because 
tbe  freehold  cannot  come  in  question*    Here  it  might. 


The 


(a)  Or  St,  2.  c.  5.  §  Ug. 
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1781.  The  rale  made  absolute  as  to  vacating  the  allocatur  €^  die 

v^iv"^      plaintifis  costs  [f  167]. 

[t  167]  Vide  Cockerellv.  AlUfuon,     Tolly,  B.  R.E,  27  Geo.  3.  1    Term. 
B.  R.  T.  22  Geo.  3.     Oy  Cotterill  v.    Bep.  655,  656  [i]. 


Monday, 
3d  July. 


B£RMoN  against  Woodbridge. 


»3il°*"nd"  w)dr  O^  ^^  ^^^  ^^^  ^^  ^'*®  term,  Lee  obtained  a  rale  to  shew 
\  .'P.*?  J^  >.  *'  Vy  cause,  why  there  should  not  be  a  new  trial  in  this  cause, 

which  had  come  on  before  Lord  Mansfield,  at  GmldkaH, 

at  the  Sittings  after  last  Easter  Term,  when  the  jury  found  a 

verdict  for  the  defendant. 
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«t  and  from  A. 
to  B.f  during 
lier  stay  and 
trade  there,  at 
and  from  thence 

portso^bcharge  The  case  was  this :  it  was  an  action  on  a  policy  of  in- 
m  c.  and  at  and  surauce,  ou  the  [f  l]  French  ship  L«  Pactole,  and  her  cargo, 
to*5.|l!^i*l^*^  and  the  voyage  was  described  in  the  poKcy  in  the  fbllowii^ 

words :— "  At  and  from  Honfleur,  to  the  coast  of  Angola^ 
"  during  her  stay  and  trade  there,  at  and  from  thence  to  her 
*'  port  or  ports  of  discharge  in  St.  Domingo,  and  at  and 
*'  from  St.  Domingo  back  to  Honfleur." — The  clause  re- 
specting the  premium  was  as  follows : — ^'  Slaves  valued  at 
umoiprmiim.  u  gQO  /iv.  fowrwow  per  head  ;  the  ship  at  <£  1450  sterlii^; 

other  goods,  ^c.  as  interest  may  appear;  at  a  premium 
oi  £\\  per  cent^ — ^Tlie  ship  sailed  to  Angola,  and,  from 
thence,  after  staying  some  time  there,  to  the  West  Indies. 
On  her  way  from  Angola,  she  put  in  at  Cayenne  on  the  coast 
of  America,  and  from  Cayenne  went  to  Martinico,  con- 
fessedly out  of  the  course  to  St,  Domingo.  The  only  vntncss 
called  by  the  counsel  for  the  plaintiff,  was  the  captab. 
He  swore,  that^  in  pursuing  the  direct  course  from  Angola 
to  St.  Domingo,  he  must  have  passed  close  to  Cayenne,  but 
that  his  j72//^//2g  in  there  was  unpremeditated,  and  from  ne- 
cessity: 


[  782  ] 


[f]  There  is  a  report  of  thr  former 
case  in  HuHock  on  Costs ,   p.  86,  and 
a  short  notice  of   it  in  Bull,  N.  P. 
p.  330,  w  Inch  is  not  quite  correct : 
the  decision  in  the  case  appears  pro- 
perly to  have  been,  that  where  there 
is  a  plea  of  a  right  of  way  in  certainty, 
by  metes  and  bounds,  a  replication, 
extra  viam,  rejoinder  not  guilty,  and 
verdict  thereon,  and  on  the  general 
issue  to  the  declaration,  and  damages 
given  unde  r  40^.   there  shall  be  no 
more  costs  than  damages.     Otherwise 
where  the  plea  is  a  right  of  way  ge- 
nerally.   In  Cotterill  v.  Tolly,  which 


was  assault  and  battery,  where  the  same 
count  charged  a  beating  and  tcariog 
the  plaintili's  clothes,  and  the  jury 
found  that  the  clothes  were  torn  ia 
consequence  of  the  beating,  and  the 
damages  were  under  40s. ;  it  was  held, 
on  the  authority  of  this  case,  that  the 
plaintiff  was  entitled  to  no  more  costi 
than  damages. 

[f  ]]  This  case  has  been  mentioned 
as  an  authority  (sub  silentioj  for  an  in- 
surance upon  enemy's  property.  Thtt 
such  insurance  is  illegal,  see  cases 
cited  in  the  note  to  Plancki  v.  Fletcher , 
suprk,  25^,  «. 
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cetsity:  that  hb  bow-sprit  was  broken  on  the  passage  from 
Angola  towards  that  place,  by  the  violence  of  the  weather : 
his  previsions,  too,  had  run  short,  ahhough  he  had  been  ori- 
ginally fully  victualled,  owing  to  an  unusual  and  unexpected 
delay  in  watering  on  the  coabt  of  Angola^  and  because  his 
voyage  towards  Cayenne  had  been  protracted  by  the  accident 
which  had  happened  to  his  bow-sprit :  that  the  loss  of  time 
in  watering  arose  from  his  being  deprived  of  the  assistance  of 
the  crews  of  the  English  vessels,  an  accommodation  which 
is  constantly  given  in  time  of  peace,  and  which  it  had  not 
been  foreseen  that  he  would  be  deprived  of,  as  the  hostilities 
between  the  two  nations  had  not  taken  place  till  after  his  de- 

Sarture  from  France:  that,  when  he  left  Angola,  he  thought 
e  had  sufficient  provisions  for  the  iS^.  Doniingo  voyage ;  for, 
notwithstanding  the  delay  there,  he  had  enough  to  last  six 
weeks,  which  was  more  than  tlie  usual  length  of  that  voyage, 
though  it  sometimes  lasts  three  months :  tliat  some  of  his 
water-casks  were  staved  on  the  way  from  Angola :  that,  when 
be  left  Angola^  he  did  not  mean  to  put  in  any  where  between 
that  and  St,  Domingo:  that  when  he  was  at  Cayenne^  he 
found  it  necessary  to  proceed  from  thence  to  Martinico,  in 
order  to  get  a  supply  of  provbions  there,  and  that  he  might 
avoid  the  English  privateers,  which  were  very  numerous  in  the 
course  of  the  direct  passage  to  St.  Domingo :  that  he  meant 
to  have  pursued  his  voyage  from  Martinico  to  St.  Domingo, 
in  order  to  take  in  his  homeward-bound  cargo  of  sugars  there, 
according  to  his  original  destination ;  but,  that,  after  he  had 
been  there  a  few  days,  an  embargo  was  laid  on,  and  contiimed 
for  seven  months,  so  that  it  became  necessary  for  him  to  part 
witli  his  cargo  of  negroes  at  that  island,  (which  he  did  for  a 
price  of  £3000  sterling  under  what  they  would  have  fetched 
at  St.  Domingo^  and  that  he  was  obl^ed  to  take  sugars  in 
payment,  no  money,  or  good  bills,  being  to  be  had :  that, 
after  the  embargo  was  taken  off,  he  sailed  with  tlie  convoy  for 
St.  Donungo,  but  not  to  St.  Louis,  his  intended  port  of  dis- 
cbarge, but  to  Cape  Franfois,  a  port  in  another  part  of  the 
island,  such  being  the  general  orders  for  the  convoy :  that,  at 
the  end  of  four  days,  his  ship  beipg  a  slow  sailer,  he  lost 
sight  of  the  convoy,  but  still  persisted  for  some  time  in  sailing 
towards  Cape  Franfois;  till  his  officers  represented  to  liim, 
iti  the  most  urgent  manner,  tlie  danger  of  pursuing  that  course 
any  further,  on  account  of  the  swarms  of  privateers,  which 
would  unavoidably  fill  those  seas,  as  soon  as  it  should  be 
known  that  the  convoy  was  gone  by :  diat,  on  these  represen- 
tations, he  determined  to  alter  his  course,  and  strike  into  the 
direct  way  to  Hof^leur,  which  he  accordii^ly  did,  and  was 
•ailing  towards  tliat  port  when  he  was  taken.  To  corrobo- 
rate the  testimony  of  the  captun,  besides  reading  his  protest, 
iR'bich  was  to  the  same  eflGsct  with  his  evidence,  a  certificate 
Vol.  II.  C  c  from 
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1781.       from  the   directors  of  the  colony  of  Cayenne  zskd  French 
s,^>^,y0^^       Guiana  was  oiFcred  to  be  produced,  stating  the  motives  \irhich 
Bermox      had  induced  him  to  put  into  that  port.     Lord  Mansfield 
aj^ainst        wa<  clear,  that  this  was  not  admissible  evidence  for  the  plain- 
WooD-       tiff";  but,  having  desired  to  h><)k  at  it,  andhaviilg  liimself  read 
u RIDGE,      it,  he  said,  as  it  had  been  oli'ored  on  the  part  of  the  plaintiff, 
'p  it  might  he  read  as  evidence  against  him,  and  it  was  accord- 

ini;iy  read,  and  w  as  in  these  words : — "  We  attest,  that  the 
*'  said  captain  touched  here  for  Kant  of  water ^  and  that  it 
"  was  not  possible  for  hhn  to  find,  in  lliis  colony,  provisions 
*'  to  be  purchased,  of  which  he  was  much  in  want." — ^Tliis 
certificate,  which  must  be  taken  to  have  been  found  on  the 
captain*s  own  account  al  Cai/cnnv,  his  lordship  thought  in- 
consistent with  his  evidence,  because  it  made  no  mention 
wliatever  of  his  bow-sprit  havinj*   been   broken.     The  de- 
fendant called  no  witnesses ;  and  Lord  Mansfield  left  it  to 
the  jury,  to  consider  whetlier  the  deviation  in  the  voyage  from 
Angola  to  St.  Domingo,  by  putting  into  Cayenne  and  going 
to  MartinicOj  was  wilful  or  necessary.    They  were  clearly  <rf 
opinion,  that  it  was  not  necessary.     Upon  their  declaring  that 
opinion,  as  there  was  a  count  in  die  declaration  for  money  had. 
and  received,  the  counsel  for  the  plaintiff  contended,  that  the 
voyage  insured  ouglit  to  be  considered  as  composed  of  three 
disthict  parts,  or  voyages ;  viz.  1 .  From  Hon/leur  to  Angola ; 
2.  From  Angola  to  St.  Domingo ;  3.  From  St.  Domingo  to 
Honjteur ;  and  that,  as  the  voyage  from  St.  Domingo  to  Iloth 
fleur  had  never  commenced,  the  premium  ought  to  be  appor- 
tioned, and  a  return  made  of  that  part  which  was  paid  to  insure 
the  risk  from  St.  Domingo  to  llonjleur.     Lord  Mansfield 
took  the  opinion  of  the  jury  also  upon  that  point,  and  they 
were  clear  there  ought  to  be  no  return.     Next  day,  however, 
[  7S4  ]      his  Lordship  said,  he  had  turned  that  question  in  bis  mind, 
and  entertained  some  doubts  upon  it,  and,  as  it  was  a  question 
of  law,  desired  L^e  to  move  for  a  new  trial  upon  that  ground. 
The  motion  was  made  on  both  grounds,  viz.  1 .  On  the  ques- 
tion of  fact^  whether  the  deviation  w  as  wilful ;  2.  On  the 
question  of  law,  whether,  supposing  it  wilful,  there  ou^t  to 
be  a  return  of  premium. 

On  Saturday,  the  OOth  of  .7une,  tlie  case  was  argued,  by 
Lee,  Horcorth,  and  Douglas,  for  the  plaintiff;  and  the  Attor* 
ney-Gencral,  Dunning,  and  Bower,  for  the  defendant. 

In  support  of  the  verdict,  it  was  insisted,  1 .  On  the  first 
point,  that  the  certificate  produced,  entirely  discredited  the 
captain,  and  that  it  was  manifest  he  must  have  sailed  from 
Angola  with  the  intent  of  going  to  try  the  market  at  Jlfar- 
tinico ;  for  it  could  not  be  believed,  that  he  bad  set  sail  on  a 
voyage  which  might  last,  according  to  his  own  account,  for 
three  months,  with  provisions  only  for  six  weeks :  Tliat  this 
was  a  mere  c^uestion  of  fact  and  credit^  and  properly  left  to 
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%e  jury,  and  dieir  judgment  upon  it  ought  to  be  conclusive. 
^.  Chi  the  second  pointy  it  was  contended,  that  tlie  description 
in  the  policy  was  of  one  entire  voyage,  and  one  entire  risk, 
and  that,  in  such  cases,  no  return  is  ever  to  be  made  after  the 
risk  has  once  commenced.    That  this  had  been  decided  in  a 
variety  of  cases,  but,  particularly,  in  Tyrie  v.  Fletcher  (a) 
[+ 168],  and  Loraine  v.  Thomlinson(b). — In  Tyrie  v.  Fletcher, 
the  policy  was  upon  the  ship  the  Isabella/*  At  and  from  London 
to  any  port  or  place,  where  or  whatsoever,  for  twelve 
months,  from  the  19th  of  Jugust,  1776,  to  the  19th  of 
"  Jngust,  1777,  both  days  included,  valued  at  ,£1000,  for  ac- 
count of  ^.  B.  the  master,  and  others  that  may  be  con- 
cerned with  him,  at  ,£9  per  cent,  warranted  free  from  cap- 
tures and  seizures  by  the  Americans,  and  the  consequences 
of  any  attempts  thereof."  '  llie  ship  was  taken  by  an  Ame* 
rican  privateer,  on  the  13th  of  October,  1776,  and  the  plain- 
tiff brought  his  action  for  a  return  of  premium,  in  the  pro- 
portion of  ten-twelfths  of  the  whole,  the  risk  having  ceased 
i>efore  the  expiration  of  the  second  of  the  twelve  months. 
The  cause  was  tried  before  Lord  Mansfield,  at  Guildhall, 
and  a  verdict  found,  by  consent,  for  the  plaintiff,  in  order  to 
take  the  opinion  of  the  court,  whether  there  ought  to  be  an 
apportionment  and  return  of  premium ;  if  there  ought  not,  a 
nonsuit  to  be  entered.    The  case  was  solemnly  argued,  and 
the  cases  of  Stevenson  v.  Snow{c),  and  Bend  v.  Nutt(d),re' 
lied  on,  by  the  couasel  for  the  plaintiff.     But;  the  court  were 
clearly  of  opinion,  that  there  ought  to  be  no  return  ;  that  die 
case  was  similar  to  an  insurance  upon  a  life  for  a  year,  with  an 
exception  of  death  by  suicide,  where,  if  the  life  insured  is 
put  an  end  to  by  suicide  within  the  year,  there  never  is  any 
return  of  premium ;  that  the  contract  was  entire,  and,  wiien 
so,  whether  for  a  specified  time,  or  for  a  voyage,  diere  shall  be 
no  apportionment  nor  return,  if  the  risk  has  once  commenced ; 
and  that  the  opinion  of  the  court,  in  Stevenson  v.  Snore,  and 
Bond  V.  'Nutt,  went  upon  there  being  two  distinct  risks  [1]^ 
which  there  certainly  were  in  those  cases,  but  not  in  this. 
In  the  present  case,  if  die  parties  had  chosen  to  do  so,  they 
nught  have  made  three  insurances  in  one  policy,  by  dividing 
die  voyi^e  into  three  distinct  parts  and  risks.    There  is  no 
long  voyage  where  that  may  not  be  done.    But  this  contract 
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(a)  B.  R.  E.  17  Geo.  3. 

[t  l68]  Since  reported,  Cowp.  666. 

(b)  H.  21  Geo,  3.  supra,  p.  583. 

'  (c)  B.  R,  M.  2  Geo.  3.  3  Burr. 
1237.  1  Blackst,  315.  SIS. 

((/)  B.  R,  E.  17  Geo.  3.  supra,  p. 
^67.  Note,  col.  i. 

(1]  In  Bond  v.  Nuit,  the  reasoniof^ 


of  the  court  went  upon  there  being  a 
divisible  risk,  or  two  risks  united  in  the 
same  policy ;  but  I  believe  no  question 
was  agitated  in  court  about  a  return 
of  premium  ;  for  the  defendant,  in  that 
case,  had  tendered  the  whole  premium, 
and  it  was  taken  out  of  court  by  the 
plaintiff  before  the  trial, 
c2 
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is  not  80.  It  is  on  a  vojage  from  Honfieur  back  to  die  atme 
port,  by  Angola  and  5^  Domingo.  Mmy  of  the  polidepoo 
our  East  India  voyages  run  in  Uie  sapie  yf^y,  and  there  ia 
never  any  return  of  premium  on  them,  iu  whatever  part  of  the 
voyage  the  loss  happens.  The  difficulty  of  apportioning  the 
premium  is  insurmountable.  The  risk  varies  every  day,  and 
iiour,  in  time  of  war;  and  it  is  impossible  to  ascertain 
how  much  shall  be  appropriated  to  each  different  part.  The 
premium  is  mentioned  in  the  gross— .£11  per  ceiff.— -on  the 
whole  voyage ;  not  in  separate  distinct  sums  for  different  parts 
of  it.'-^Dunning  said,  he  had  advised  the  action  in  the  case 
of  Tyrie  v.  Fletcher,  haviug  then  an  idea,  that  Stevenson  v. 
Show  had  been  decided  on  the  broad  ground^  that  there 
should  be  a  return  in  all  cases  where  the  risk  could  be  ascer- 
tained to  have  ceased  before  the  end  of  the  voyage  insured; 
but  that,  on  the  argument  of  Tyrie  v.  Fletcher,  it  came  out, 
clearly,  that  the  judgment  in  Stevenson  v.  Snow  had  gone 
upon  the  ground  of  there  being  two  voyages. 

For  the  plamtiff,  it  was  contended,  1 .  That  the  certificate 
produced  was  not  at  all  inconsistent,  or  incompatible,  with 
the  captain's  evidence.  It  did  not  follow,  l^ause  the  reason 
of  want  of  water  was  there  stated  for  his  putting  into  Coj/ennc, 
that  he  had  not  also  ot^r  reasons  for  adopting  that  measure^ 
The  captain  alone  was  examined.  He  spoke  to  facts  and 
ni9tives  within  his  oipi  knowledge:  and  the  jury  could  not 
disbelieve  hioiy  without  imputing  perjury  to  him,  which  t^e]( 
^arl  no  risht  to  do  in  a  c^se  whjsre  there  was  no  incon^ity 
ifi  bis  evidence  and  he  vvas  not  contradicted,  nor  his  credit 
impeached,  by  aiiy  other  witness.  The  verdict  was  founded 
in  part  upon  his  evidence ;  for,  as  he  was  the  only  witneia 
on  either  side,  the  6u:t  of  the  supposed  deviation  could  only, 
be  gathered  from  what  lie. swore;  ^d,  if  one  part  of  his  te»- 
tjmony  was  to  be  adopted,  the.  whole  ought.  If  an  afficfaivit, 
Qr  an  answer  in  Chanceiry,  is  read  in  evidence,  it  aumot 
be  mutilatedi  and  part,  received-  and  part  rejected;  but  the 
whole  inuj»t  be  taken  together,  2.  As  to  the  return  of  prf 
fhiuff,  it  is  certainly  moat  reasonable,  that  there  should  be 
nothing  paid  for  that  part  of  i^  voyage,  in  which  no  risk  ia 
niQ  by  the  underwjiten  This  seems  to  follow  from  the 
vfty  nature  of  a  contract,  of  mere  indemnity,  which  a  policy 
<{f  insurance  is ;  and,  in  Stevenson  v.  Snow,  the  determinatku 
went  upon  that  general  principle,  not  merely  on  there  being 
nvo  voyages,  llie  cases  of  Tyrie  v.  Fletcher,  and  Lorauie 
V.  Thonilinson,  were  upon  time;  and,  in  such  cases,  the 
reason  why  there  shall  be  no  return',  is,  that,  from  the  n»r 
turq  of  the  thing,  it  is  impossible  to  ascertain  tlie  degree  of 
risk  in  the  different  portions  of  the  time  ins^red.  But,  where 
the  insurance  is  upon  a  voyage,  consisting  of  different  parts, 
from  port  to  port,  there  ia  nothing  so  easy,  because  the  re- 
spective 
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Vpecdve  premiums  for  the  voyage  between  AH  (He  differ^  1781. 
borts  mentioned  in  the  policy  are  alwdys  ktiowii  and  settled.  \^s/<^ 
If  there  were  any  thing  in  the  supposed  difficulty  of  appoK  Bermon 
tiofaing  the  premium  in  time  of  war,  it  oiight  to  be  coiisidered, 
that  the  war  had  not  commenced  when  this  contract  was  en- 
tered into.  But,  if  it  were  necessary  for  the  plabitifF  to 
shew,  that,  by  the  very  words  of  the  policy,  there  were  tfarte 
cBfferent  vqyages  insured,  surely  they  are  distinctly  marked 
out  here,  as  the  two  were  in  Stevenson  v.  Snow,  llie  words 
**  at  and  from/*  are  repeated  three  times,  which  would 
have  been  unnecessary,  if  one  entire  voyage,  and  one  entire 
contract,  had  been  in  contemplation.  In  short,  the  form  6( 
expression  here  b  fully  as  descriptive  of  several  successive 
voyages,  as  the  words  of  the  policy  were  in  Stevenson  v. 
Snow,  and  indeed  nmch  more  so,  if  they  were  as  stated  in 
Mr.  Justice  Blackston  e's  report  of  the  case ;  for,  accord- 
ing to  him,  the  words  of  that  policy  run,  ''  Warranted  to 
*'  depart  with  convoy  for  the  voyage  (a)/*  not  as  stated  by 
Sir  James  Burrow,  **  Warranted  to  depart  with  convoy 
^*  from  Portsmouth  fot  the  vOfiagi(by'  In  all  cases  whefe[ 
mtare  is  an  insuramce  oh  an  o(it#8frd-MuVid  voyage,  and  also' 
on  the  homeward-bound  voyage  fr^nn  the  ultiriiatd  pott  it 
which  die  homewttd-bound  cargo  isf  to  i^e  taked  in,  thou^' 
in  the  snne  poUcj,  the  division  into  ti^o  voyages;  and  iwcS 
mkM,  is  obvious  and  natuiU  i  iaifOmnA  Ait,  by  the  FrhicH 
ordinance  of  168],  which  is,  hi  dbfAe  tn^ure,  a  digest  of 
the  general  law  of  merdiants' relative  to  maritime  causes,  it 
is  ejqsressly  provided,  that  a  fixed  ^opk)Aion  of  the  premidm 
shall  be  returned,  if  the  h6iftewah4-bciiVid  Voya^  never  com- 
mence. '^  Si  Fasgtseranci  est  fdite  SUr  mctrcnandiies  pour 
''  ealkr  if  le  ret&kt,  tt  ijUe  le  vdi^au;  itaht  au  lieU  ae  sa 
''  destination,  iHie  St  JcUtt  point  de  retour,  Famareur  sera 
^  tenu  de  retuhe  le  tieri  de  la  prifHie^  s^il  riy  a  stipvUation 
coniraire  (cyP  The^e,  too,  te  Wdnfa,"  assurarice  pour  Patter 
if  le  retour/*  are  mildl  less  ^x^i*esMve  of  a  divuible  risk,  thatS( 
those  used  ia^  th^  pi^stot  policy. — Lei  nicjAtion^d  a  cai^  oiF 
Scott  if  othii^s  V.  Kde,  iA^A  before  Lord  MAT^sFiEiiD,  at 
Guildhall,  as  dir^dy  in  ^idt.  The  ihsiirabce  diere,  xv'as, 
**  at  and  tttm,  Griiada  to  BMoh,  in  Net^  Engtdnd,  titiit 
**  from  thence  back  to  Grenada  and  London,**  The  ship 
sailed  from  Grenada  to  Boston,  and  from  thence  to  Golds- 
boroiigh,  in  New  England,  and  from  Goldsborotigh,  directly 
to  Lonc^n,  and  Lord  Mansfield  held,  Uiat  the  contract 
was  capable  of  being  severed,  that  there  ought  to  be  a  retui^  of 
premium  proportioned  to  the  risk  from  Goldsborough  back  to 
Grenada,  and  fitmi  thence  to'  London,  and'  that  thil  proportion 
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might  be  ascertainedy  and  had  been  proved  by  a  witness  to 
amount  to  £S  per  cent.  [1]. — liotcorth  stated,  that  in  the  case 
of  *  Lavabre  v.  Walter  (a)y  the  under-writers  were  so  well 
satisfied  that  tlie  nsif.  might  be  apportioned,  that  they  had 
voluntarily  made  a  return  of  premium. 

Lord  Mansfield  .said,  tne  reason  why  he  had  desired  the 
motion  to  be  made  on  the  point  concerning  the  return  of 
premium^  and  why  he  should  now  direct  that  the  case  should 
stand  over  till  the  court  should  consider  of  their  opinion,  yns, 
that,  in  all  mercantile  transactions,  it  is  infinitely  more  im- 
portant that  the  law  should  be  certain  and  uniform,  than 
that,  at  first,  it  should  be  one  way  or  the  other. 

This  day,  his  Lordship  delivered  the  opinion  of  the  court, 
to  the  following  effect : 

Lord  Mansfield,*— The  motion  for  a  new  trial  in  this 
case,  is  made  upon  two  grounds :  1 .  That  the  verdict  is  against 
evidence :  2.  That  there  ought  to  be  a  return  of  premium  for 
the  voyage  from  St.  Domingo  to  Honfleur. — 1.  There  was 
but  one  witness  examined, — the  captain,-— and'  he  did  give 
evidence,  that  he  was  forced  to  go  into  Cayenne  and  Marti" 
fdco  on  account  of  the  breaking  of  his  bow*sprit,  and  the  de- 
ficiency of  provbions,  and  averred,  tliat  the  whole  was  oc- 
casioned by  inevitable  necessity.  If  this  was  true,  diere  was 
no  deviation  in  point  of  law ;  but  there  were  many  suspicious 
circumstances  in  his  evidence ;  and  the  jury  expressly  found, 
on  the  specific  question  being  put  to  them,  that  his  going  out 
of  the  durect  course  was  wilful,  not  necessary.  They  thought, 
that,  when  he  sailed  from  Angola^  he  did  not  intend  to  go 
to  St.  Domingo^  but  meant  to  try  the  Martimco  market.  It 
is  said,  that,  as  the  case  rests  entirely  on  his  evidence,  you 
must  take  it  altogether,  and  believe  die  wiuJe  ;  but  Aough 
the  ^yhole  of  an  ajjidavit,  or  answer,  must  be  read,  if  aliy 
part  is,  yet  you  need  not  believe  M  equally.  You  may  believe 
what  makes  agamst  his  point  who  swears,  vnthout  believii^ 
what  makes  for  it.  It  was  an  extraordinary  circumstance, 
that  the  ship  should  be  so  soon  in  want  of  water,  and  a  very 
suspicious  one,  that  she  should  fall  short  of  provisions.  How 
came  the  captain  to  set  out  on  such  a  voyi^e  so  scantily  pro- 
vided ?  Then,  there  was  a  piece  of  evidence,  which,  thongh 

not 


[I]  Nobody  at  the  bar  recollected 
this  case.  Lee  cited  what  Lord  Mans- 
Jicld  said,  from  a  note  taken  on  the 
back  of  the  brief  at  Guildhall,  by  Mr. 
ThoTf^by,  who  was  attorney  for  one  of 
the  parties,  and  who  has  favoured  mc 
with  the  perusal  of  the  brief,  from 
which  it  appears,  that  there  was  a 
warranty  in  the  policy,  that  the  ship 
should  depart/row  Grenada/or  London^ 


on  or  before  the  1st  of  Jngjut^  1772 ; 
so  that  according  to  the  original  con- 
tract, and  independant  of  the  agree- 
ments mentioned  tn/ra,  p.  790«  thera 
wercf  two  risks,  viz.  one  absolute,  from 
Grenada  to  Boston  and  back  to  Grenada^ 
and  another  conditional,  viz.  from 
Grenada  to  London,  in  like  maimer  as 
in  the  case  of  Bond  v.  Nntt. 
(«}  M.  20  Geo.  3.  ivpra,  p.  284. 
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not  admissible yb/-  the  plaintifF,  was  very  strong  against  him.       178  !• 
That  was  the  certificate,  which  was  obtained  out  of  the  re-       \^^,^ 
gular  course  of  business,  and  manifestly  intended  to  be  a  jus-      BF.uMnx 
tification ;  and  yet  mentions  nothing  of  the  loss  of  the  bow-        n'^uin  c 
sprit,  which  the  captain  stated,  on  his  examination,  as  his        \Vooi)- 
piincipal  reason  for  going  to   Cayenne.      Tliere  are  abo       BuiDr.E. 
other  strong  circumstances.     But,  if  this  point  was  doubtful, 
who  but  the  jury  were  to  decide  upon  it  ?  No  new  evidence       f  '"v'^p  1 
is  pretended.    It  is  not  pretended,  that  the  plaintiff  has  any 
of  the  crew  to  produce,  to  explain,  or  corroborate,  the  cap- 
tain's testimony.     If  we  were  to  grant  a  new  trial,  on  the 
ground  of  the  verdict  being  against  evidence,  it  would  be 
sending  the  cause  back  to  a  jury,  with  an  intimation  that  they 
ought  to  beHeve  the  captain.     We  are  all,  therefore,  against 
granting  a  new  trial  on  this  ground.     3.  If,  however,  the 
plaintiff  should  succeed  on  the  second  point,  the  determina- 
tion would  virtually  allow  him  a  new  trial  on  the  whole  of  llie 
cause,  because  no  special  case  was  reserved.     But,  on  the 
fullest  consideration,  and  after  looking  into  all  the   cases, 
(though  my  opinion  has  fluctuated,)  we  are,  now,  all  clearly 
of  opinion,  that  there  ought  not  to  be  tmy  return.    The  ques- 
tion depends  upon  this  :  Whether  the  policy  contains  one  en- 
tire risk  on  one  voyage,  or  whether  it  is  to  be  split  into  six 
different  risks  ?  for,  by  splitting  the  words,  and  taking  '^  af 
and  ^^frorti^  separately,  it  will  make  six ;  viz.  1 .  At  Honjleur, 
2.  From  Hotyieur  to  Angola;   5.  Ai  Angola;  8^c.     ITie 
principles  are  clear.     Where  tlie  risk  has  never  begun,  there 
must  be  a  return  of  premium ;  and,  if  the  voyages,  in  this 
case,  are  distinct,  the  risk  from  St.  Dominso  to  Hoiifleur 
never  began.    On  the  other  hand,  if  the  risk  has  once  begun, 
you  cannot  sever  it,  and  apportion  the  premium.    In  an  in- 
surance upon  a  life,  with  the  common  exceptions  of  suicide^ 
and  tiie  hands  of  justice,  if  the  party  commit  suicide,  or  b 
executed,    in   twenty-four  hours,  there  shall  be  no  return. 
The  case  is  the  same,  if  a  voyage  insured  is  once  begun.     Is 
this  one  entire  risk  ?  The  insured  and  insurers  consider  the 
premium  as  an  entire  sum  for  tlie  whole,  witliout  division :  It 
IS  estimated  on  the  whole  at  1 1  per  cent.    And,  wliich  is  ex- 
tremely material,  there  is  no  where  any  contingency,  at  any 
period,  out  or  home,  mentioned  in  the  policy,  which  hap- 
pening, or  not  happening,  is  to  put  an  end  to  the  insurance, 
fhe  argument  must  be,  that,  if  the  ship  had  been  taken  be- 
t^'eeo  Uonjleur  and  Angola^  there  must  have  been  a  return. 
By  an  implied  warranty,  every  ship  must  be  sea-worthy  when 
she  first  sails  on  the  voyage  insured,  but  she  need  not  con- 
tinue so  throughout  the  voyage ;  so  that,  if  this  is  one  entire 
voyage,  if  tlie  ship  was  sea-worthy  when  she  left  Honjleur, 
the  under  writers  would  have  been  liable  though  she  had  not 
been  so  at  Angola,  i?c-  ,*  but,  according  to  the  construction 
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conteaded  for  on  the  part  of  the  plaintiff^  she  must  Iisfe  been 
sea^worthy,  not  only  at  her  departure  from  Honfleur,  but  ako 
*wben  she  sailed  from  Angola,  and  when  stie  auled  from 
Si.  Domingo.  The  cases  of  Stevenson  v.  Snow,  and  Bond 
V.  Nutt,  were  quite  different  from  thb.  They  depended 
upon  this;  that  there  was  a  contingency  specified  in  the  po- 
[  790  ] .  licy,  upon  the  not  happening  of  which  the  insurance  would 
cease.  In  Stevenson  v.  Snote,  it  depended  on  the  contingency 
of  the  ship  sailing  with  convoy  from  Portsmouth  whether 
there  should  be  an  insurance  from  that  place.  This  necessarily 
divided  the  risk  [yi],  and  made  two  voyages.  In  Bowl 
V.  Nuttf  it  was  held,  that  there  were  two  risks,  upon  the 
same  principle^  *'  At  Jamaica,**  was  one.  The  other,  viz. 
the  risk  ^^frorn  Jatnaica,**  depended  on  the  contingency  of  the 
ship  having  sailed  on  or  before  the  first  of  August :  Tliat  was 
a  condition  precedent  to  the  insurance  on  the  voyzzejrom  Jar 
maica  to  London,  llie  two  cases  of  Tyrie  v.  Fleteher,  and 
Loraine  v.  Thomlinson,  are  very  strong,  for,  if  ;^'ou  could  ap* 
portion  the  premium  in  any  case,  it  would  be  in  insurances 
on  time.  Therefore,  on  very  full  consideration,  we  think 
tliis  one  entire  risk ;  one  voyage ;  and  that  there  can  be  no  re-, 
turn  of  premium. 

The  rule  discharged  [f  1691. 
After  Lord  Mansfield  had  delivered  the  opinion  otdie 
court,  as  above,  he  said  he  had  forgot  to  mention  the  case  of 
Scott  V.  Rae ;  that  he  had  no  recollection  of  it,  but  that  it 
appeared  from  die  brief,  which  Lee  had  brought  into  court, 
that  there  had  been  a  new  agreement  with  the  underwriters, 
that  the  sliip  might  go  to  Goldsborough :  that  he  must  have 
looked  upon  that  as  a  new  voyage.  Lee  took  notice^  that 
there  were  two  agreements ;  one,  that  the  ship  should  load 

it 

[t  169]  yidt  Plantamour  v.  Staples,  B.  A.  M.  22  GcQ.  3. 


If  2]  See  ace.  Rothjvel  ▼.  Cooke, 
1  B,  and  P.  172,  cit.  supra,  588.  In 
Meyer  v.  Grcgson.  B.  R.  E.  24  G.  3. 
Marshall,  Ins,  6*78,  Park,  Ins,  389. 
Upon  an  insurance  at  and  from  Jar 
maica,  with  warranty  to  sail  on  or 
before  the  1st  oi  August;  the  ship  did 
not  sail  till  September,  and  was  lost ; 
and  it  was  held  there,  (in  the  absence 
of  evidence  of  usage,)  that  it  was  only 
one  risk,  and  one  premium,  and  that 
nothing  could  be  recovered  by  the 
assured  for  the  risk  /rom  Jamaica. 
But  in  Gale  v.  Blacheli,  B.  R.  E.  25 


G.  3.  Marshall,  659»  Park,  390,  and 
Long  V.  Allan,  B.  R.  E,  25  G.  3.  Marsh, 
660,  Park,  390,  where  there  was  evi- 
dence of  usage  to  estimate,  the  risk  at 
Jamaica  separately  from  the  risk  on 
the  voyage yrom  Jamaica^  and  (in  casa 
of  the  insurance  on  the  voyage  being 
discharged)  to  return  the  premium, 
deducting  a  certain  sum  for  the  sepa- 
rate risk  vlI  Jamaica;  the  court  beld 
the  assured  intitled  to  recover  the 
balance  which  remained  as  premium 
for  the  voyage,  according  to  the  usaggs 
proved. 
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at  Goldsborougk,  to  ^hich  the  defendant  had  acceded;  an-  1781. 

other,  that  she  siiould  come  directly  from  that  port  to  London  v^^^i^ 

without  returning  to  Grenada,  to  which  the  defendant  had  Bermok 

not  acceded;  but  Lord  Mansfield  said,  the  first  agreement  against 

was  sufficient  to  support  the  determination.  W'ood- 

•aiOGE, 


The  King  against  Gough.  ^I^^y} 

CMJuly! 

n^E  defendant  was  tried  before  Peeryn,  Baron,  at  the  Pcrjuiy  being 

-■-    Spring  Assizes,  in  1777,  at  Gloucester,  on  an  indict-  Jj^JJi"^^*, 

ment  for  perjury.    The  indictment  was  found  by  the  girand  »,-Min  tke  Hmot 

juiy  for  the  county  of  Gloucester.    It  stated,  tliat  on  the  trial  ^^jJ^^^Sf  ^ 

of  an  action  brought  in  the  King^s  Bench,  in  whidi  the  venue  ^hlch  it  a'coaa- 

was  in.  the  countu  of  Gloucester,  between  Lord  Dudt  and  Jj^^^Nrf^ 

Doctor  Boswortn,  at  the  assizes  holden  at  Gloucester,  for  the  ^aLe  bcfoiA 

said  county  of  Gloucester,  the  defendant  was  prodkiced  as  i^^^^^^ 

a  witness,  and  falsely,  wilfully,  comiptly,  and  maliciously,  iHi^tunt  a^ 

did,  among  other  things,  depose  in  sulMtaoce,  as  follows,  ifc,  be  found  aa4 

whereas  in  truth,  4rc.  and  so  the  jurors,  aforesaid,  Sfc.  say  ^^^.^l^il^aft 

diat  the  defendant,  i^c.  at  die  said  assizes  held  at  the  satd  Urge.— The 

city  of  Gloucester,  in  his  evidence,  committed  false,  wilful,  ^*'2hart«,*M- 

and  corrupt  peijury.    Then  another  act  of  perjury  was  laid  tbonie  the'tnai 

on  the  same  occasion,  and  at  the  same  tima  una  place.    Tb»  the"«mnty*^  ^ 

record  then  stated,  after  the  appearance  of  the  defendant,  vhere  they  were 

and  a  plea  of  not  guilty,  that  the  sheriff  of  the  said  county  *^""'."ftr^ 

^  j-^w  ^  %    %  •  /•!  ^    ne«r  trial  mwbc 

of  uioucester  was  commanded  to  summon  a  jury  of  the  said  granted  at  any 
county  of  Gloucester,  for  tlie  next  assizes  and  general  session  ^JJJL|J^ 
of  oyer  and  terminer  to  be  holdeb  for  the  said  county  of  •'**°" 
Gloucester,  and  that,  thereupon,  such  proceedings  were  bad, 
that,  at  the  assizes  and  general  session  of  oyer  and  terminer 
holden  at  Gloucester,  for  the  said  county  of  Gloucester,  on 
die  12th  of  March,   17  Geo.  3.  a  jury  unpanneUed  and  re- 
turned by  the  sheriff  of  the  said  county  of  Gloucester,  waa 
chosen,  tried,  and  sworn  to  try  the  prisoner. 

Upon  the  trial,  a  ^cial  verdict  was  found,  which  stated : 
1 .  A  charter  to  the  burgesses  of  Gloucester  in  the  firA  year 
of  Ric.  3«  whereby  that  King  granted  to  them,  and  their  suc- 
cessors, that  the  town  of  Gloucester  should  be  '^  unus  int^er 
comitatus  per  se  corporatus,  distinciuSp  et  penitus  separatus, 
a  ditto  comitatu  Gloucestriensi,  in  perpetuunif  et  non  par- 
cellum  ipsius  comitates  Gloucestrienais:  et  mod  idem  comi* 
iatus  sic  corporatus,  et  a  dicta  comitatu  Gloucestriensi  dis^ 
tin^us  et  separatus,  comitatus  ville  Gloucestrie  pro  verpetuo 
nominetur;  salvis  tamen  et  nssenratis  nobis,  et  hieredibus  nos- 
trif,  quod  justitiarij[  ad  as^zas  in  comitatu  Gloucestriensi 

caoieudas 
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1  7SI         capicndns  ■as.sirrnanili^  jiistitiarij  ad  goalam  in  comitata  Glow 

ccstrieff$i  libeianduin  assignandi,  nee  non  jiistitiarij  ad  pacem 

Tl  >  King     ^"  dicto  comitutu  Gloucestricmi  conservandam  assignaudi^  in 

i-^-ainst       tenendas  sessioncs  suas,  ac  etiam  vicecomitcs  comitatus  nostri 

GouGii.  Gloucestrie/isis,  in  tencndos  comitatus  suos,  libere  possiDt^ 
et  eoruni  quilibet  ])ossit|  ingredi  villain  proidictam,  et  easdem 
scssiones  ct  comitatus  tcncre  de  qiiibuscunque  rebus  et  ma- 
terijs  e:ttra  dictum  comitatum  ville  Clouceslrie  et  infra  comi" 
tat  urn  Glouccstricnsem  emergentibus,  siciit  ante  ha^c  tempera 
tenerc  cou.suevcrunt,  presenti  concessione  nostra  in  ahquo 
non  obstante."  Tlic  charter  then  declared^  that  the  bailiiis 
of  the  town  of  Gloucester  should  be  sheriffs  of  the  county  of 
the  town ;  that  they  should  hold  county  courts  from  month  to 
month;  diat  tliey  should  exercise  all  the  same  powers,  ^r. 
belonging  to  the  oflice  of  sheriff,  within  tlie  limits  of  the 
town,  as  other  sheriffs  exercise  in  their  bailiwicks;  tliat  all 
writs,  Sfc.  which  would  have  been  directed  to  the  sheriff  of 
the  county,  if  the  town  had  not  been  made  a  county  in  itself, 
should  be  directed  to  them ;  and  that  no  other  sheriff  or  his 
bailiffs  should  enter  the  town  to  do  any  thing  belonging  to 
the  office  of  a  sheriff,  except  the  sheriff  of  the  county  of 
Gloucester  to  hold  his  county  courts  as  aforesaid :  2.  lliat 
this  charter  had  been  accepted :  '3.  Tliat  it  had  been  con6rmed 
by  a  charter  of  5  Hen.  7.  and  declared  to  be  bt/  authority  of 
parliament :  4.  A  charter  in  the  33d  year  of  lien.  8.  under 
the  privy  seal,  and  declared  to  be  by  the  authority  of  parlia^ 
ment,  whereby  Hen.  8.  incorporatccl  the  burgesses  of  Glott" 
cester,  by  tlie  name  of  the  mayor  and  burgesses  of  the  city 
of  Gloucester^  and  city  of  the  county  of  Gloucester,  and 
made  it  a  city,  and  confirmed  to  the  said  city  the  former 
grants,  making  it  a  county  in  itself:  6.  Tliat  thb  charter  was 
accepted :  6.  A  charter  in  the  24th  year  of  Car.  2.  confirm- 
ing all  former  privileges  contained  in  prior  charters  which 
had  been  surrendered ;  and  containing  a  clause  in  effect  the 
same,  and  nearly  in  the  same  words,  with  that  above  set  forth 
from  the  charter  of  Ric.  3.:  7.  That  this  charter  of  Car.  2, 
was  accepted:  8.  Tliat,  during  all  the  time  aforesaid,  com- 
missions of  ^isi  Prius,  assize,  oyer  and  terminer,  and  gene- 
ral gaol -delivery,  had  been,  from  time  to  time,  granted  to 
divers  justices,  to  hear  and  determine,  try  and  adjudge  upon, 
the  several  matters  and  things  to  such  commissions  belonging, 
and  arising  in  the  said  city  of  Gloucester ,  and  to  deliver  die 
g^ols  of  the  said  city;  and  that  other,  and  separate,  commis- 

[  793  ]  sioiis,  of  the  same  sort,  had,  from  time  to  time,  during  all  the 
time  aforesaid,  been  granted  to  divers  justices,  to  try  and  de- 
termine, ^c.  upon  the  several  matters  and  things  to  Mich  last- 
mentioned  commissions  belonging,  and  arising  in  the  said 
county  of  Gloucester,  and  to  dehvcr  the  gaols  of  the  said 
county;  9*  That  the  commissions  both  for  the  city  and  the 

county^ 
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county,  had  been  executed  at  a  place  in  the  said  citif  of      1781. 
Gloucester^  called  the  Ihoth-liall :  10.  Tliat,  during  all  the       \^k/^- 
time  aforesaid,  the  jurors  for  the  cittf  had  enquired  and  made     'J'^^^.  Kin» 
presentment  of  such  matters  and  things  belonging  and  given       a«'u.iu!it 
m  charge  to  the  jurors  for  the  city,  and  arising  in  the  said      Guvch. 
city  of  Gloucester  in  the  said  place  called  the  Boot h-h all, 
and  that  such  matters  and  things  so  presented  by  the  said 
jurors,  wlien  tried,  had  been  tried  by  a  jury  of  tlie  said  city 
of  Gloucester:  11.  That  the  grand  and  petty  juries  for  the 
county  hsid  exercised  Uie  same  jurisdiction  as  to  matters  arising 
within  the  county:   12.  That,  during  all  the  time  aforesaid, 
the  sessions  of  the  peace  for  the  county  had  been  held  in  the 
Booth-hull :  1 JT.  lliat  the  issue  in  the  indictment  mentioned 
had  been  tried  by  a  jury  of  tlie  county  in  the  Booth-hall: 
14.  That  the  defendant,  being  then  and  there  sworn,  did  upon 
his  oath,  iu  tlie  said  place  called  the  Booth-hall^  commit  wilful 
and  corrupt  peguiy,  in  the  several  matters  charged  in  die  in- 
dictment, 

llie  objection  to  this  indictment  was,  that  the  offence  had 
been  committed  within  thecotiii(y  of  the  city,  wiil  that  the  ju- 
ries of  the  county  at  large  had  no  jurisdiction  to  find  or  try  an 
indictment  for  any  crime  not  committed  in  the  county  at  large. 

It  came  on  to  be  argued,  on  Wednesday,  the  QSA  of  May, 
by  Bearcroft,  for  die  prosecution,  and  Baidmn,  for  the  dfe- 
fendant. 

The  court  directed  Baldwin  to  begin. 

He  said,  the  general  position  was  clear,  that  offenders  can 
only  be  indicted  and  tried  by  juries  of  that  county  in  which 
tlie  offence  was  committed.  This  nicety  was  formerly  carried 
so  far,  that,  till  tlie  statute  of  Edw.  6.  (a),  if  a  person  re- 
ceived a  mortal  wound  in  one  county,  and  died  in  another,- 
the  crime  could  not  be  tried  in  either ;  2  Holers  PL  Cr.  163. 
S  Hawk.  220.  §  34,  35,  36.  4  Blackst.  Comm,  303.  Sted-  [  W*  J 
man\  Case,  Cro.  EL  137.  Richard  Thomas's  Case,  ibid,  (in 
which,  the  indictment  being,  that  the  defendant  at  the  castle 
of  Iducobi  falsely  deposed*  without  shewing  in  what  county, 
he  was  dischaiged,)  8c  1  SalL  288.  Such  ^ing  the  general 
prhiciple,  the  counsel  for  the  prosecutor  must  endeavour  to 
distinguish  this  case,  by  some  of  the  clauses  in  the  charters 
found  by  the  special  verdict.  They  will  probably  rely  on  the 
clause  in  the  charter  of  Ric.  3.  But,  by  that  clause,  the 
justices  for  the  county  at  large  are  only  autliorised  to  enter 
mto  the  town,  and  to  enquire  of  things  there  which  had  arisen 
out  of  die  county  of  the  town.  The  true  meaning  of  this 
charter  was,  to  give  the  use  of  the  Booth-hall  to  the  Judges 
and  juries  for  the  county  at  large,  and  to  authorise  their  pro- 
ceedings there,  relative  to  matters  within  their  jurisdiction. 

At 

fa)  2S^3  Edw.  6.  c.  24.     Vide  I  Hawk.  PI.  Cr.  c.  31.  §  13. 
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1781.  At  the  Old  Bailey,  which  is  within  the  cit^  of  London,  juiiei, 
\^\^^/  for  the  county  o(  Middlesex  sit  to  try  oitences  committed  in 
Tbc  King  that  county  ;  but,  when  perjury  has  been  committed  there  on 
against  a  trial  before  a  Middlesex  lury-j  such  peijury  is  never  tried  by 
Gouuu.  a  jury  of  the  county  of  Middlesex,  but  by  one  of  the  city  of 
London.  In  the  celebrated  case  of  Elizabeth  Canning,  ifter 
ft  prosecution  at  tlie  Old  Bailey  for  a  crime  committed  in 
Middlesex,  the  indictment  of  the  witnesses  for  perjury  was 
laid  in  the  city.  In  like  manner,  on  a  trial  at  bar  m  fVest" 
minUer-hall  from  Yorkshire  for  example,  though  the  cause  is 
tried  by  a  Yorkshire  jury,  if  perjury  be  committed  by  a  wit- 
ness, he  must  be  mdicted  and  tned  by  a  Middlesex  jaiy.  In 
S  Hawk.  c.  6.  §  19.  where  this  case  of  Gloucesier  is  mentioned, 
and  in  the  authorities  there  cited,  all  that  is  meant  is,  that 
juries  of  the  county  sitting  in  the  city  may  find  and  try  of- 
fences committed  m  the  county.  The  case  in  Popham  16. 
(also  reported  in  Anderson  29 1  •)  which  will  probably  be 
mention^  on  the  other  side,  seems  to  be  in  favour  of  the  de- 
fendant, for  the  decision  only  was,  that  tibe  justices  of  assize 
and  gaol-delivery  might  sit  in  the  city  for  things  which  hap- 
|>ened  within  the  county ;  and,  in  a  note  at  the  end  of  the 
case,  it  is  said,  that,  by  the  commission  for  the  coun^,  a 
thidg  \^hich  happens  in  the  town  cannot  be  determined,  albeit 
it  be  felony  committed  in  the  hall  during  the  sesrions  (a). 
L  795  J  Considerable  pains  liave  been  taken  to  enquire  if  there  is 
any  precedent,  or  instance,  in  the  city  of  Gloucester,  like  the 
pres^it  case,  and  none  has  been  found.  No  inconvenience 
will  arise,  if  the  court  should  hold,  diat  this  indictment  cannot 
be  supported,  because  the  verdict  states,  that  there  are  grand 
'  uries  m  the  city,  who  may  find  offences  committed  in  the 
Boothrhall. 

Bearcroft,  for  die  prosecution,  argued,  that  the  peijury 
liftving  been  committed  on  the  trial  of  a  county  cause,  it  must 
of  necessity  be  taken,  that,  at  the  time,  the  spot  where  die 
ofience  took  place  was  part  of  the  county  at  large.  It  is  no 
uncommon  thing  for  the  same  spot  to  be  considered,  for  dif- 
ferent purposes,  as  being  within  different  jurisdictions.  Tlie 
space  between  the  high  uid  low-water  marks,  when  dry,  iff 
within  the  jurisdiction  of  the  sheriff,  but  when  it  is  over- 
flowed, the  sheriff  and  Admiralty  have  diviiftm  imperium 
over  it  [!]•  Before  the  charter  of  Ric.  3.  this  spot  waa' 
deariy  part  of  the  couuty  at  large.  By  the  statute  of  6  Jtf  r. 
8.  c.  5.  the  justices  of  assize  and  gaol^lelivery  a^  to  ait  in 
the  counhr  towns  of  the  difierent  coiUities;  by  ISEdw.l. 
c.  SO.  trials  at  Nisi  Prius  are  to  be  held  before  the  •hidges 
of  Assize ;  and  the  ^tfaority  of  the  J^^  at  Mn  Prius 
is  by  the  commissioii'  of  Assbe,   as  is  laid  down  by  Lord 

(M)  Popk.  17.  [1]  Vide  5  Co.  107. 

Holt, 
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Ho  LT,  Salk.  464  [t  I ^^]'    %  giving  authority  to  the  Justices     1781. 
for  the  county  at  large^  to  try  county  causes  within  the  li-      \^s.^ 
mit3  of  the  town,  the  charter  of  liic.  3.  made  the   place    j\^q  Kiko 
where  they  sat  part  of  the   county  at  large  for  that  pur-       against 
|K>se.     The  trial  on  which  the  perjury  was  committed  was      Gouoh. 
at  Nid  Prius.    T)ie  whole  proceedings  were  void,  unless  the 
Booth-hall  be  considered  as  being,  at  that  time,  part  of  th« 
couaty.    All  the  Judges  in  Queen  Elizabeth's  time,  in  the 
case  reported  by  Popham,  agreed,  that  they  might  sit  in  the 
city  for  county  causes,  and  that  the  King  might,  in  making 
a  separate  county,  save  and  except  part  of  die  jurisdiction 
within  it  which  the  county  from  which  it  was  taSken  had  ia 
it  before.^    Rj  the  aiaving  in  the  charter  of  Ric.  3.  all  that 
appertains  to,  and  is  connected  with,  the  execution  of  com- 
missions f(^f,  4lf|  county  is  necessarily  saved.     It  is  true,  that 
a  felony  (fi^iniAfltted  in  the  hall  during  the  assizes  for  the 
county,  must  be  tried  in  the  city,   because  such  offence  is 
entirely  uncoi^iectecl  with  the  execution  of  the  commiV      r  ^^pg  ] 
sions  for  the  county.    Tlie  case  in  Popham  is  more  mate- 
rially reported  by  Anderson,  aud,  he  states,  that  the  Judges 
were  .of  9pinion,  that  it  was  the  intent  of  the  charter,  that 
the  town  of  Gloucester  should  continue,  for  the  purposes 
mentioned  in  the  exception,  to  be  part  of  the  county  at  larce. 
It  may  be  true,  that  indictments  for  perjury  before  MidMe* 
#ejr  juries,  at  tlie  Old  Bailey,  are  laid  aud  tried  in  London, 
but  no  inference  can  be  drawn  from  thence  with  regard  to 
Qloucester.     There  may  be  some  particular  provisions  for 
that  purpose  n  the  charters  of  London,  which  charters  are 
confirmed  by  act  of  parliament.     Perhaps  the  prosecution, 
in  the  present  case,  might  be  in  either  county.    In  point  of 
law,  the  Booth-hall  was,  at  the  time,  in  the  county  at  large, 
and,  in  point  of  fact,  and  local  situation,  in  the  county  of 
the  city^  and,  therefore,  the  oflfeuce  might  be  said  to  have 
been  commitited  either  in  the  one  or  other. 

Lord  Mansfield, — ^It  seems  to  me,  as  at  present  ad- 
vised, to  i>e  the  better  opinion,  that  the  crime  might  be; 
laid  in  either  county;  but  the  question  now  before  us  is, 
Whether  it  could  be  laid  in  the  county  at  large.  The  doubt 
before  th^  Judges,  in  the  case  in  Popham,  was  as  Mr.  Bald* 
tcin  states  it,  (viz.  whether  the  Judges  could  sit  in  the  city 
to  try  matters  arising  in  the  county  at  large.)  But  it  is  ma- 
terial to  see  how  it  was  solved.  In  the  time  of  Ric,  3.  the 
towii  was  part  of  the  county  at  large.  By  his  charter  it 
was  made  a  distinct  county,  but  with  an  exception,  that  the 
Judg^  for  the  county  at  large  might  still  try  causes  tliere. 
The  King  cannot  by  his  charter  give  Judges  a  power  to  tiy 
in  one  county  offences  committed  in  another,  lliat  was  ad- 
mitted in  the  case  before  the  Judges  as  rqiorted  by  Anderwn, 
Qut|  it  was  answered,  that  he  had  continued  the  city  as  part 

[t  170]  3  BUtcht.  Coram.  60. 

of 
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1781        of  Ae  county  at  large.    If  this  is  so^  tlie  cause  in  which  the 
^^^*      perjury  was  committed,  was  tried  in  the  county  at  large,  and 
1\w  King     ^®  witness  was  examined,  and  the  crime  committed  in  tEc 
a-'uinst       county  at  lai-qc.     This  distinguishes  the  present  case  from 
G<)UGH.      *'*'*^  ^^  t^^  ^^^^  Baitei/y  which  struck  me  strongly  at  first. 
^I  he  city  of  Lomlon  has  many  charters  and  customs  confirmed 
by   act  of  parliament,   and   the  custom  of  trying  offences 
committed  in  Midilleser,  at  the  Old  Bailei/y  has  probably 
been  confirmed  by  act  of  parliament ;  for  otherwise  it  would 
be  void. 
[  797  ]  WiLLEs,  Justice, — If  it  had  not  been  for  the  case  of  the 

Old  BaUei/f  I  should  have  had  no  doubt ;  but,  with  regard  to 
that,  there  is  no  occasion  to  suppose  a  grant  or  custom  con- 
firmed by  act  of  parliament,  because  the  whole  court  seems 
to  think,  that  the  indictment  may  be  laid  eithi^r  iVay,  and,  at 
the  Old  Bailey f  the  usage  has  been,  to  lay  ite'iiAictment  in 
tliecity.  ^<'  '   •» 

AsHHURST,  Justice^ — No  argument  can  Mt  drawn  from 
the  practice  at  the  Old  Bailey^  unless  we  knew  more  ex- 
actly how  the  case  stands ;  there  may  be  an  act  of  parlia- 
ment enabling  the  Judges  to  try  matters  there,  which  arise 
in  the  county  of  Middlesex.  Here,  I  think,  the  indictment 
would  have  been  good  either  way.  The  King  cannot^  with- 
out an  act  of  parliament,  give  the  Judges  a  power  to  try  in 
one  county,  facts  arising  in  another.  Therefore,  the  mean- 
ing of  the  charter  must  have  been  to  continue  the  town  as 
part  of  the  county  at  large  for  the  purpose  of  trying  county 
causes. 

BuLLER,  J{i5^/ce, — lam  of  the  same  opinion.  There  is 
no  way  of  supporting  the  judicial  proceedings  at  Gloucester, 
from  the  time  of  Ric.  3.  but  by  considering  them  as  having 
been  had  in  the  county  at  large ;  because  1  take  the  law  to 
be  clearly  as  my  Lord  and  my  brothers  have  stated  it.  We 
have  no  authority  to  compel  a  jury  to  come,  or  to  adminis- 
ter an  oath,  out  of  the  county  where  the  matter  arises. 
Therefore,  the  meaning  of  the  charter  must  have  been,  to 
leave  the  place  as  part  of  the  county  at  large.  I  am  very 
strongly  inclined  to  think  the  indictment  might  be  laid  in 
either,  but,  if  there  is  a  difference,  I  think  this  the  most  pro- 
per way  f  ci>]. 

'Vhe  defendant  was  this  day  brought  up  for  judgment,  when 
BuLLER,  Justice,  read  the  report  of  the  evidence,  and  Dun^ 
ning,  was  heard  on  his  behalf;  after  which,  the  court  observ« 
ed,  that,  from  the  state  of  the  evidence,  the  conviction  ap- 
peared extraordinary,  and  hinted  that  a  new  trial  would  be 

proper. 

[<iy]  In  Bullock  v.  Barro%o,B.R,E.  enquiry.     But  the  court  luld,  that  if 

27  Geo.  3.  it  was  objected  that  the  there  was  a  foundation  for  the  objec- 

Booth-hall  was  not  part  of  the  county  tion,  the  party  had  waved  it  by  ap^ 

for  the  purpose  of  executing  writs  of  pearing  there. 


IN  THE  TWENTY-FIRST  YEAR  OF  GEORGE  Ul. 

proper.  Dunning  said,  he  should  have  made  a  motion  for 
that  purpose,  if  he  had  thought  it  was  competent,  after  such 
a  long  interval  of  time  since  the  conviction.  Upon  this, 
Lord  Mansfield  declared,  that  it  was  still  competent,  be- 
cause the  report  of  the  evidence  coming  regularly  now  before 
the  court,  if  enough  appeared  to  raise  an  inclination  in  them 
to  think  the  defendant  ought  not  to  have  been  convicted,' 
they  could  only  grant  a  new  trial,  or  postpone  for  ever  pro- 
nouncing judgment ;  for  that  there  would  be  an  absurdity  in 
a  judgment  on  a  conviction  for  perjury,  where  a  fine  of  a 
shuling  should  be  imposed  as  the  punishment. 

A  new  trial  awarded  (a)  [f]. 

(fl)  Vide  Birt  v.  Barlow,  E.  19  Geo.  3.  supra,  p.  171. 


[  798  ] 


[f]  In  R.  V.  Holt,  5  T.  R,  436,  and 
the  cases  there  cited,  it  appears  to  be 
clearly  established,  that  the  party 
cannot  claim  of  right  to  be  heard  oni 
motion  for  a  new  trial,  after  the  four 
first  days  of  term ;  but  if,  upon  the 
case  being  brought  before  the  court, 
on  motion  in  arrest  of  judgment,  or 
otherwise,  the  court  see  reason  to  be- 


lieve the  defendant  has  been  impro- 
perly convicted,  they  will  interpose  of 
themselves,  and  grant  a  new  trial.  So, 
if  the  court  see  a  ground  for  arresting 
the  judgment,  they  will  do  so,  though 
the  defendant  desiix*  to  wai^  any  such 
objection.  R,  v.  IVaddington,  1  Eastm 
146\ 


The  End  of  Tbinitt  Term,  21  Gborge  HI, 
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JST,  JB.  The  letter  n.,  by  itself,  or  followed  by  a  number, 
thus,  n.  [1],  n.  [2],  S^c.  indicates  that  the  passage  refer-' 
red  to  is  in  one  of  the  notes  marked  with  numerical  cha^ 
racters ;  n.,  followed  by  another  letter,  thus,  n.  (a),  n^ 
{b\  8^c.  that  it  is  in  one  of  those  marked  with /e^/er^; 
followed  by  this  mark  f,  thus  n.  [f],  that  it  is  in  one  of 
those  added  in  the  second  Edition ;  and  followed  by  this 
mark  [<»•] ;  thus  n.  \<&'\  that  it  is  in  one  of  those  added 
in  this  third  Edition. 

Where,  the  point  mentioned  has  been  determined  in  any  of 
the  cases  reported,  either  in  the  text  or  the  notes,  the 
name  of  the  case  and  the  term  and  year  are  added ;  the 
mark  t  is  prefixed  to  all  the  new  articles  in  the  second, 
and  the  mark  ^^  to  all  those  in  this  third  Edition. 


A. 


ABATEMENT. 

1,  TF  an  attorney  is  sued  by  ori" 

ginalf  in  any  action  he  may 

plead  his  privilege  in  abatement; 

[  Conurford  v.  Frice^  H.  20  G,  3. 

Page  312  to  3U 

2.  Vide  Indictment,  No.  2.  In- 
formation, No.  1.  t  Attor- 
KBY,  No.  14- 

.      Vol.  II- 


ABANDONMENT.  ' '] 

Vide  lNSURANC£y  No.  10, 12. 

ACCEPTANCE,  ACCEPTOR. 

Vide  Bill  of  Exchange,  No.  1,  2, 
3,  6',  7,  8,  9f  IP,  15,  17,  23. 

ACKNOWLEDGMENT. 

i.  Evidence  ^f  the  acknowledgment 

of  the  debt  by  an  obligor,  does 

DD  not 
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not  supersede  the  necessity  of 
producing  the  subscribing  x^itnts$ 
to  the  bond^  in  an  action  on  the 
bond.        -       -       Ptf^f2l6, 217 

2.  Nor  in  an  action  by  the  Mssignea 
of  a  bankrupt ^  when  the  petition- 
ing creditor**  debt  arises  on  a 
bond;  Abbot  v.  PlufUbe,  T.  19 
G.  3.  -  -         216,  317 

3.  An  acknowledgment  by  one  of 
several  drawers  of  a  joint  and  se- 
veral promissory  note^  will  take  it 
out  of  the  statute  of  limitations  as 
against  any  of  the  other  drawers, 
in  a  separate  action  on  the  note 
against  him ;  IVhitcomb  v.  IVhit- 
ing,  E.  21  G.  3.  652,  653 

ACT  of  Bankruptcy. 

Vide  BAKin«fpr,''No,  3,  4,  5,  7, 
27,  30. 


ACT  of  Parliament 
Vide  Statute. 


ACTIO  «oii,  SfC» 

1.  Actio  non  goes,  in  every  case,  to 
the  time  of  pleading;  not  to  the 
commencement  of  the  action  ;  Sti/- 
hvan  V.  Montague^  H.  19  G.  3. 

112 

O  2.  But  guere,  as  to  that  point, 
since  Evans  v.  Prosser,  B.  R,  £. 
29  G.  3.     .     112,  113,  n.  [t47] 

ACTION. 

1 .  An  action  on  the  case  will  lie  for 
suppressing  material  facts  in  a  rcr 
turn  to  a  mandamus,         158,  159 

2.  And  if  the  return  is  false  in  sub* 
stance  though  it  be  true  in  words. 

159 

3.  And  against  the  Bank,  &c.  for 
refusing  to  transfer  stock ;  -Rex  v. 
The  Bank  of  England,  M.  21  G.  3. 

524  to  527 

4.  An  action  will  not  lie  for  a  maii* 
i;i(m  prosecution^  without  shew- 


ing, in  the  declaration,  that  the 
original  suit  is  terminated ;  Fisher 
V.  Bristow,  T.  19  G.  3.  Page  215 

5.  An  action  will  not  lie,  against  a 
peacc'officer^  for  arresting  a  per- 
son bond  Jide  on  a  charge  of  fcf 
lony,  without  a  warranty  although 
it  turn  out  that  no  felony  was 
committed ;  Samuel  v.  Payne,  E. 
20  G.  3.         -        -         359,360 

6.  Nor  against  the  captor^  for  impri- 
sonment in  consequence  of  a  cap» 
ture  as  prize,  although  the  cap- 
tured ship  has  been  acquitted ;  Le 
Caux    V.    Eden,    H,    21    G.    3. 

594  to  613 

7.  Nor  for  goods  taken  on  shore  as 
prize  by  the  joint  operation  of  a 
fleet  and  army ;  JUndo  v.  Ilodney^ 
B.  R.  H.  22  Geo.  3. 6l3  n.  to 620 n. 

8.  Nor  against  a  shtriff  or  his  qficer 
for  having  arrested  a  cert  ideated 
bankrupt,  a  discharged  insolvent 
debtor,  a  peer,  a  party  to  a  cause, 
or  a  tcitness,  eundo  vel  redeuudo ; 
Tarlton  v.  Fisher,   £.21    G.  3. 

.671  to  6?7 

t  ACTUAL  ENTRY. 

1.  In  what  cases  necessary,  Vide 
Entry. 

2.  Vide  Assignment,  No.  4,  5. 

t  ACTUAL  Possession. 
t  Vide  Assignment,  No.  4,  5. 

ADMINISTRATION,   ADMINIS- 
TRATOR. 

l.An  administrator,  having  rcco* 
vered  a  judgment  for  tL  debt  doe 
to  the  intestate,  need  not  declare 
as  administrator  in  an  action  on* 
the  judgment;  Crawford  v.  tVUt- 
^fl/,B.  Jt.fr.  13G.3.  4,n.[l],5,n. 

2.  If  he  does,  it  is  surplusage;  CfYiv- 
ford  V.  JFhittal,  B.  R.  H.  13  G.  3. 

4,  n.  [1],  3,  n. 

3.  And  it  is  no  objection  on  a  special 
demurrer,  in  such  ease,  Uutt  he 

bas 
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Jias  not  made  pro/ert  of  the  let- 
ters of  administration;  Crawford 
V.  Whittal,  B,  R.  H.   13  G.  3. 

Page  4,  n.  [l],  5,  n. 

4.  The  effects  of  an  intestate  having 
vested  in  the  King^  by  vl forfeiture 
for  felony f  if  the  ordinary  grant 
letters  of  administration  to  A,  in 
consequence  of  a  warrant  from 
the  King,  and  they  run  in  the 
usual  form,  viz,  **  to  pay  debts,  &c/' 
though  with  this  additional  clause, 
''  for  the  use  and  bene  tit  of  his 
Majesty*"^,  may  be  sued  by  the 

•  intcstate'screditors,and  shall  not  be 

permitted  to  impeach  the  validity 

of  the  letters  of  administration  ; 

•Megit  V.  Johnson,  M.  21  G.  3. 

542  to  548 

6.  Fi</e  AMBNDMSVTy    No.   4.      Ap- 

p&ENTiCE,  No.  1.  Costs,  No. 
5,  6.  Feme  Covert^  No.  5.  Li- 
mitation of  Actions,  No.  5. 
pLEADiNa,  No.  14.  Settle- 
ment, No.  3,  4,  19, 520.  St(k:K; 
No.  2. 

ADMIRALTY, 

1.  The  judge  of  a  court  of  Admi- 
ralty in  the  Plantations  may 
grant  a  certificate  that  there  was 
probable  cause  for  the  seiiurc  of  a 
ship  as  a  smuggler^  after  the  sen- 
tence ;  Sullivan  v.  Montague,  H, 
19  G.  3.        -       -        106*  to  109 

2.  Such  certificate  may  be  granted 
by  the  judge  of  an  appellate  court 
of  Admiralty;  'Sullivan  v.  Mon^ 
tague,  H.  19  G.  3.    -    106  to  109 

3.  The  sentence  of  a  foreign  court  of 
Admiralty  is  conclusive  against 
all  the  world,  in  all  civil  suits,  as 
to  all.  matters  within  its  jurisdic- 
iion,  and  decided  by  the  sen- 
tence; Bernardi  v.  Motteux,  H. 
21  G.  3.        -       -       575  to  580 

4.  The  jurisdiction  over  all  matters 
of  prize,  and  every  thing  conse- 
quential to  a  capture  as  prize,  be- 
longs exclusively  to  tbe  court  of 


Admiralty;  Le  Caux  y.  Eden,  J7. 
21  G.  3.  Page  59^  to  6l3.  Undo 
V.  Rodney,  B.  R.  H.  22  G.  3. 

6l3^  n.  to  620,  II. 

5.  The  cnurt  of  prize  in  the  Admi* 
ralty  is  a  different  jurisdiction 
from  the  ordinary  court  of  Admi- 
ralty, called  the  Instance  courl, 
and  is  governed  by  different  rules. 

614,  n. 

6.  Of  the  origin^  nature,  and  juris* 
diction,    of   the   cwtri  of  pfize. 

6l3^  n.  to  62O9  n. 

7.  Q»-  \^cther  questions  on  ntAiMt 
do  not  belong  exclusirely  to  the 
prize  court.      ->      649»  n<  650|  n* 

8.  Vide  PaiXE,  No.  3,  4,  i,  6,  f. 

ADMISSIBILITY  ofEvidena. 
Fide  Coa?oi^ATioiry«  No^  6*  Et|« 

DB2CCE.  • 

ADMISSION  ofCorporMtt. 
Vide  Stamps,  No.  1. 

t  ADMISSION  ^fp«r«^. 

t  Instances  where  such  admissfon  is 
not  sufficient  etidenct.     Vidi  Aq^ 

KNOWLEBOMB!rr,  No.  i,  2. 

AFFIDAVIT. 

l.Two  or  more  defendants  in  dif- 
ferent actions  cannot  be  held  t9 
bail  on  one  affidavit;  GiUfy  r. 
Lockyer,  T.  \»Q.  3.   -   217,218 

2.  Qtc.  If  such  affidaWt  is  not  good 
against  the  first  person  mentioned 
in  it.       -        •        -        .      217 

t  3.  'i*he  same  defendant  canqpt  be 
held  to  bail  in  an  action  of  debt, 
and  an  action  of  assumpsit  on  one 
affidavit.  -        218,  n.  [t64) 

t  4.  And  if  he  has  been  sp  held  to 
bail  (No.  3).  be  will  be  discharged 
on  common  bail  in  both  actions. 

218,11.  r+ 6*4] 

5.  A  defect  in  an  original  afHdavit 
DD2  to 
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to  hold  to  bcdl  cannot  be  cured  by 
a  supplemental  one.  Page  467^ 

and  n.  [t  106] 

<0^  6.  But,  by  the  present  practice 
of  C  B.  it  should  seem  that  it 
may ;  Hobson  v.  Campbell,  C.  B. 
T.  29  G.  3.      467,  n.  [t  106  <a>] 

7.  It  is  not  sufficient,  in  an  affidavit 
to  hold  to  baily  for  the  plaintiff  to 
swear,  that  the  defendant  is  in- 
debted to  him,  in  so  much,  upon 
promises;  Cope  v.  Cooke,  AT.  21 
G.3.        -        -        -     467, 468 

(0^  8.  Nor  in  so  much  in  trover; 
Hubbard  v.  Facheco,  C.  B.  E.  2.9 
G.  3.       -        -      467,  n.  [<i>»] 

9.  Vide  Bail,  No.  3,  6,  7.  Bank- 
rupt, No.  22. 

«  aforesaid;* 

The  word  *^  aforesaid"  implies  and 
binds  the  parly  to  are  exact  re- 
cital.       -        -        -        -       97 

"AHER/V 

if  a  statute  limits  a  proceeding 
against  a  party  to  si)c  months,  a 
year,  SfC.  after  an  act  done,  the 

.  day  on  which  the  act  was  done  is 
to  be  reckoned  in  the  six  months, 
year,  &c. ;  Rex  v.  Jdderley,  M, 
21  G.  3.        -       -        463  to  465 

AGENT. 

i.  An  agent's  bill  to  an  attorney  in 
the  country  may  be  taxed  by  the 
Master;  Dixon  v.  P/4hf,  M.  \9 
G.  3.  199,  n.  [1],  200,  n. ;  Ex 
parte  Bearcrofty  C.  B.  E.  7  G.  3. 

200,  n. 

2,  Payment  to  the  agent  for  the  at- 
torney of  a  party,  is  not  payment 
to  the  party  ;  Yates  v.  £reckleton, 
If.  21  G.  3.       -       -       623,624 

C3r  3.  But  if  the  agent  in  town 
take  money  out  of  court  which 
the  defendant  has  paid  in  under  a 
iudge's  order,  but  irregularly, 
that  shall  bind  the  plaintiff,  and 
be  a  waver  of  the  irregularity ; 


Griffiths  V.  Williams,  B.  JR.  E.  27 
G.  3.        -        Page  624,  n.  [<0^] 
4.  Vide  Sheriff,  No.  3.  t  Under 
Sheriff,  No.  2. 

AGREEMENT. 

1.  An  agreement  to  accept  a  bill  of 
exchange  may  amount  to  an  flc- 
Cepiance,         -         -         -        299 

2.  Several  owners  of  different  ships 
having  entered  into  a  bond  to  a- 
trustee^  binding  themselves  and 
their  assigns,  to  indemnify  each 
other,  to  a  certain  amount,  if  any 
of  their  ships  should  be  lost,  and 
one  of  them  having  sold  his  ship, 
and  she  being  afterwards  lost,  the 
others  are  not  liable  under  the 
bond,  unless  the  vendor  has  sold, 
together  with  the  ship,  his  interest 
in  the  agreement  of  indemnity; 
Ay  res  v.   Wilson,    E,   20    G.   3. 

385,  386 

3.  But,  if  the  vendor  had  agreed 
with  the  vendee  to  pay  him  so 
much  if  the  ship  should  be  lost 
within  a  given  time,  and  the  ship 
had  been  lost  withinjthat  time,  it 
should  seem  that  the  vendor 
might  sue  the  others.  386,  n.  [17] 

4.  Government  having  contracted  to 
furnish  forage  for  a  certain  num- 
ber of  horses  to  be  kept  by  a 
suttler,  and  the  contractor  for 
forage  having  agreed  not  to  com- 
mute the  forage  for  money,  an 
agreement  between  the  SHttler  and 
contractor  for  forage,  that  the  lat- 
ter shall  allow  the  former  a  sum 
of    money    for    each    ration    of 

'  forage    allowed    for    the    whole 

number  of  horses,  and  shall  retain 

'    the  forage,  is  void;  Willis  v.  Bald- 

win,  M.  21  G.  3.       -       450,  451 

5.  An  officer  or  sailor  who  has 
agreed  to  serve  on  board  a  letter 
of  marque,  for  certain  wages  dur- 
ing the  voyage,  and  a  share  of  all 
prizes,  is  not  entitled  to  any  part 
of  the  wages,  if  the  ship  is  taken 
before  she  complete  her  voyage, 

although 


A  Table  of  the  Principal  Matters. 


«ltIiouf(h  he  shall  have  been  scat 
from  the  sbip,  before  the  cap- 
,  tur«,  as  prize-matter  on  board 
a  prize,  taken  by  her  in  the 
course  iif  the  voyag.e ;  AbtrMthg 
V.  Landale,  M.  21   G.  3. 

Page  539  '"  5-»2 

6.  In  an  action  on  an  agreement  to 
delivur  possession  of  certain  prt^ 
mises,  subject  to  the  J'orfeilure  of 
a  stipulated  sum  on  failure  by 
either  party,  the  person  tvho  was 
to  deliver  possession  cannot  sup- 
port an  action  for  the  forfeiture, 
although  he  aver  that  he  was 
ready  and  willing  to  deliver  the 
possession,  &C.  without  shesvjng 
in  his  tieclaratioa  a  possessory 
title  in  himself;  Ltixton  v.  Ro- 
binson, II.  21  C  3.    -     6S0,  6'9I 

7-  An  agreement  to  pay  a  sum  of 
money  to  the  aesigneea  of  a 
bankrvpt  when  his  certificate  shall 
be  allowed,  whereby  a  creditor  is 
induced  to  sign,  (although  the 
money  to  be  paid  is  for  the  be- 
nefit of  o// the  creditors,)  is  void 
tinder  5  G.  2.  c.  30.  ^  ]  1 ;  Janet 
V.  Barkity,  li.  R.  M.  22  G.  3. 
695,  n.  to  (jgs,  n. 

8.  Vide    Annuity,    No,    3.      As- 

MIGHKP.,  No.  8.      AstUHFSIT,  No. 

10.  UiLL  oj'  EicAmge,  No.  8. 
lioKD,  No.  I,  2.  Covenant, 
No.  2,  20,  21.  Demand,  No. 
:J.  EguiTv,  No.  2.  Optiosi, 
Usury,  No.  1,  4. 

^LDERMAN. 

1.  Qu.     Whether  non-residence  is  a 

Jorjiituie  of  the  o/ftte  01  alderman. 

157 

a.  An  alderman  of  London  it  not 
compellable  to  serve  the  office  of 
conttabU.  -  '         -     538 


ALIEN  Enemy. 
\.  It  has  been  held  to  be   no  de- 
fence in  an  action  on  a  rantom 


bill,  (at  least  on  the  pW  of'non 
atiumpsitj  that  the  plainlilf  is  an 
alien  enemy  ;  Cornu  v.  Blackbvrne, 
E.  21  G,  3.     -     Fage  6*1  to  649 

i3.  But  that  point  (No.  1.)  was 
afterwards  determined  otherwise; 
Fi»ier  v.  Antkan,  dm.  Statu.  M. 
25  G.3.     -     -     650,  n.  [t  132] 

t  3.  An  alien  enemy  cannot  by  t|^ 
municipal  law  of  tl^is  country-sUe 
fur  the  recovery  of  a  right  claimed 
to  be  acquired  hy  him  in  actval 
man  FiskfT  v.  Anthon,  Cam. 
Sfafc.       -    '-       650,  n.  [t  134] 

ALLEGATION. 

1,  Allegations  of  facts  impertinent 
to  the  cause  are  mrplmage,  and 
need  not  be  proved.    -        -    667 

^.  Such  allegations  will  be  struck 
out,  upon  motion,  and  cottt  al- 
lowed.      ....    6^ 

3.  Allegations  of  facts  immateridt 
but  relative  to  the  title  of  the 
party,  though  not  necessary,  yet, 
when  introduced,  must  be  proveil, 
otherwise  the  plaintiff  will  be 
nontaited;  Brittow  v.  ffright,  £. 
Si  G.  3.    -    665  to  669,  668,  n. 

O  4.  But  that  rule  holds  only  in 
cases  of  records,  and  written 
contracts.  -    669,  u.  [t  138  OJ-J 

ALTERNATIVE. 
Of  Imitations  whirb  can  only  take 
effect  in  the  alternative. 

504,  a.  505,  n. 

AMENDMENT. 

1.  The  name  of  the  altomry  ia  iht 
plaintitt's  -warrant  may  be  altered 
so  as  to  make  it  corie>poniJ  with 
that  in  his  declaration,  alter  error 
brought,  and  the  variance  be- 
tween the  warrant  and  declara- 
tion assigned  for  error ;  Riciaril^ 
v.Brmin,  £.  19G.3.     114,  US, 

4-n.{l] 

2.  So,  a  mistake  in  the  o^ditip;)  in 
DD3  th« 
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ttrt  iBittant  6f  attorney  may  be 
ainended    ailer     error    brought. 

PageWS 

8.  So,  the  tirname  of  the  attorney 
in  the  declaration  maj  be  amended 
and  made  to  correspond  with  that 
in  the  warrant  after  error  brought. 

115,  *n.  [I] 

4*  A  judgment  may  be  amended  by 
changing  it  from  **  de  bonii  pro- 
*'  priW*  to  **  de  bonis  testatoris 
^  ii,   SfC*'    after  error  brought. 

115,  n:[l].  lltf,  n. 

J.  %Oy  if  the  judgment  do  not  say 
that  the  damages  occasione  deten^ 
tumis  debiii  were  awarded  ex  as* 
sensu  suo^  it  may  be  amended 
though  that  has  been  assigned  for 
trror,         -         -        -     ll6,  n. 

6.  Amendments  of  omissions  in 
matters  of  form  may  be  made 
after  error  l^rought.    -<^       -    115 

9St  7*  And  even  after  the  record 
has  been  sent  back  from  the  Ex- 
chequer Cl^amberi  Green  \.  Ben- 
nett, B.  K.  E.  27  Cf.  3. 115,  n.  [<a>] 

^dfJtB.  There  is  no  difference  be* 
tween  civil  and  penal  actions  as  to 
amendments  at  common  law ; 
Gof  Cqui  tam^  Sfc)  v.  Popple- 
XfKll,  B.  H,  Af.  29  G.  3.     114, 

n.  [4>] 

<l>  9.  But  the  court  will  not  per- 
mit the  sums  and  dates  in  the 
declaration  to  be  amended  in 
fiuch  actions  (No.  8.),  as  in  actions 
for  usury,  after  the  time  limited 
ibr  trying  the  action  is  expired. 

114,  n.  [<©•] 

10.  A  clerical  mistake  in  a  return 
to  a  mandamViS  may  be  amended 
after  the  return  has  been  filed ; 
JRer  V.  Lyme  Regis,  £.  19  G.  3. 

135  to  137 

^1.  When  there  has  been  a  general 
verdict  and  entire  damages  on  se- 
veral counts,  some  of  which  arc 

■  bad,  and  evidcncf  was  only  given 
that  applied  to  the  good  counts, 
fhe  verdict  may  be  amended  by 
ihc  Judge's    notes,   and  enterec( 


for  the  plaintiff  only  on  the  good 
counts;  Eddowts  v.  Hopkins,  E, 
20  G.  S.  Page  376  to  378.  730, 
731.  Taylor  v.  White,  J.  21 
G.  3.        -         -        *        •    746' 

AMOTION. 

Vide  CoRFORATiOKy  No.  1,  2,  3, 
4,  5,  6. 

ANCIENT  Ptmesoi. 
Vide  Tew  A  NT. 

ANCIENT  Mill. 
Fide  DtOLAViAriov ,  No.  1. 

ANNUITY. 

1.  If  an  annuity  is  secured  hy  a 
bond,  and  also  by  a  deed  of  core- 
fiant,  though  the  bond  has  been 

forfeited  prior  to  the  discharge  of 
the  grantor  under  an  insok/ent 
act,  he  shall  be  liable  to  an  action 
on  the  covenant,  for  payments 
accruing  after  the  discharge; 
Cottrel  V.   Hooke,    JI.  19  G.   3. 

97  to  101 

2.  But  grantors  of  annuities  dis« 
charged  under  the  insolvent  act 
of  18  Geo.  3.  c.  52,  are  pro- 
tected from  fqtur^  payments  by 
§  30,  of  that  act.       -        -     lOQ 

3.  By  an  express  agreement,  the 
obligee  of  an  annuity  bond  may 
wave  a  forfeiture  for  non-payment 
on  the  day,  ^o  as  to  be  entitled 
to  recover  future  payments,  air 
though  the  obligor  has  been  dis- 
charged under  an  insolvent  act^ 
between  the  time  of  the  forfeit 
ture,  and  the  action  brought; 
tVebster  V.  Bannister,  E.  20  G.  3. 

393  to  397 

4.  If  an  annuity  bond  has  been  for* 
fcited    before  a   bankruptcy,   the 

annuity  may  be  valued,  and  the 
value  proved  under  the  commission, 

523 
5.  If 
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5*  If  ati  annuity  bond  has  been  for- 
J'eited  by  slipping  the  day  of  pay- 
ment, the  debt  is  completely  «x- 
tinguished  by  a  bankruptcy  and 
certificate  subsequent  to  the  for- 
feiture, although  the  arrears  shall 
have  been  puid  previous  to  the 
bankruptcy;  Willie  w.Wilket^  M, 
1\  G.  3.  Pagebly  to  524 

6.  Qu,  Whether  a  bond  for  securing 
an  annuity  rs  within  4^5  Ann. 
c,  l6.  §  12,  giving  the  plea  of 
solvit  post  diem.  520  to  524 

7.  y^ide  PpwKR,  No.  2. 

APPARITOR. 

1.  An  apparitor  cannot  sue  in  the 
spiritual  court  for  his  fees ;  Pear- 
son V,   Campion^   E,   21    Geo.   3. 

629 

2.  Vide  Prohibition,  No.  3. 

APPEAL. 

1.  The  justices  are  bound  to  re- 
ceive an  appeal  from  an  order  of 
remoxal,  if  tendered  at  the  next 
quarter  sessions  although  no  notice 
of  an  appeal  has  been  given ; 
Rex  v.  The  Justices  of  Gloucester- 
shire,  E.  19  G,  3.       -  I91 

2.  If  the  parish  to  which  a  pauper 
has  been  removed ^  is  at  such  a 
distance,  that  there  is  not  time  to 
lodge  an  appeal  at  the  quarter 
sessions  immediately  subsequent  to 
the  removal,  ihi^  Justices  are  bound 
to  receive  it  at  the  sessions  next 
ensuing,  such  being  the  true  con- 
struction of  13  4-  14  C</r.  2.  c.  12 ; 
Rix  V.  The  Justices  0/*  the  East 
Riding  of  Yorkshire^  E.  19  G.  3. 

192 
3v  No  appeal  lies  from  an  order  of 


'  Rex  V.  North  Shiel 


20  G.  3. 


justices  for  the  relief  of  a  pauper  ; 

ieidSf  It. 

331  to  333 
4«  An  appeal  lies  from  the  Inns  of 
court y  in  matters  relative  to  calls 
to  tht^tfr,  to  the  iwiiUa  Judges  at 


Setjtant^s  Inn  ;  Rexy.Gray*s  tnn^ . 
E.  20  G.  3.     Page  353  to  357, 

4-  357,  n.  [5] 

5.  A  judge  of  appeal  from  the  Ad- 
miralty  jurisdictions  in  the  Plan-- 
tat  ions  may  certify  probable  caust 
of  seizure.  Vide  Admiralty, 
No.  2. 

6.  Appeals  to  the  comntissioners  of 
appeals  from  judgments  by  the 
commissioners  of  excise^  and  to 
the  quarter  sessions  from  judg- 
ments by  justices,  in  causes  and 
prosecutions  for  forfeitures  ^nd 
offences  against  the  excise  laws, 
are  saved   by  1  G.   2.  c.    16.  §  3. 

551,552 

APPORTIONMENT. 

1.  Apportionment  of  premiuhi,  t^de 
Insurance,  No.  42,  43,  44,  45, 
46,  47. 

2.  Of  the  produce  of  ptiies  taken 
by  two  or  more  privateets.  ride 
Privateer. 

APPRENTICE.  APPRENTICE- 
SHIP. 

1.  An  apprentice  is  not  assignable^ 
nor  transmissible  to  personal  re- 
present atives,        -         -     70»  71 

2.  Settlement  by  apprenticeship.  Vide 
Sf.ttlemkst,  No.  3,  4. 

3.  Vide  Covenant,  No.  11. 

ARBITRARY  Fine. 
Vide  Fine  on  admission^  SfC* 

ARREST. 

Vide  Action,  No.  5,  8.  Peace- 
Oj/icer,  Practice,  No.  5.  f 
Bail. 

ARTILLERY, 

IIors(»s    employed    in   dratring   the 

artillery  are  billetable  undir  the 

mutiny  acty  whether  they  belong 

to  the  ordnance  ot  are  furnished 

D  D^  for 
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for  the  service  by  cotitract;  Read 
y.  Willan,    T.  20  G.  3. 

Page  422  to  426 

ASPORTAVIT. 
Vide  Costs,  No.  ip, 

ASSIGNEE,     ASSIGNOR,      AS- 
SIGNMENT. 

1.  An  assignee  of  a  hanhrvpty  a  r/e- 
vwf e,  and  a  personal  representative ^ 
are  assignees  in  law  to  the  pur- 
pose of  being  liable  to  actions  on 
a  covenant  for  rent  in  a  lease  to 
the  bankrupt's  devisor  or  intestate. 

184 

^.  Qti.  If  the  transfer  to  them  is  an 

assignment  which  will  occasion  a 

forfeiture  under  a  proviso  not  to 

assign.      184;     Venn  v.   Skeggs, 

B.R.  r.21  G.  3.       184,  n.  [20] 

3.  A  lease  may  be  assigned  to  a 
fome  covert ^  and  is  good   unless 

the  husband  disagree;  Barnfother 
V.  Jordan^  Jf.  21  G.  3,      -     452 

4.  If  a  term  is  assigned  by  way  of 
mortgflge,  with  a  clause  of  re- 
demption, the  lessor  cannot  rff- 
clare  against  the  mortgagee  in  co- 
venant  as  assignee  of  all  the  es- 
tate, right,  title,  interest,  ^c,  of 
the  mortgagor,  even  after  the 
mortgage  has  been  forfeited,  un- 
less the  mortgagee  has  taken 
actual  possession;  Eaton  v.  Jacques, 
M.  21  G.3.    -         .     455  to  46l  . 

5.  But  under  an  absolute  assign- 
ment of  a  term,  the  assignee  may 
be  sued  on  the  covenants,  before 
he  has  taken  actual  possession ; 
Walker  v.  Reeves,  B.  R.  M,  22 
G.  3.    461,  n.  [1],  to   46^,   n. 

6.  An  assignee  takes  the  thing  as- 
signed, subject  to  all  the  equity 
to  which   the  original  party  was 

"subject.  -  -  .     63^ 

7..  Difference  between  an  under-lease 

and  an  assignment.     Vide  Lease, 
.     No.  5,  8,  10. 
8.  The  assignee  of  a  term,  declared 

igainst  as  sucL  is  not  liable  for 


rent  accruing  after  he  hy  as* 
signed  over,  though  it  be  stated 
that  the  lessor  was  a  party  exe- 
cuting the  assignment, amdagreedf 
thereby,  that  the  term,  which 
was  determinable  at  his  option^ 
should  be  absolute ;  Chancellor  v. 
Poole,    r.  21  G.  3.      Page  764 

to  767 

t  ASSIZE. 

t  The  authority  of  the  judges  at 
Nisi  Prius  is  by  the  commission 
of  assize.  ...    795 

ASSUMPSIT, 

1.  Indebitatus  assumpsit  will  lie  on 
the  judgment  of  a  foreign  dCMrt^ 
without  declaring  upon,  or  prov- 
ing the  grounds  and  cause  of  ac- 
tion on  which  the  judgment  went; 
Crawford  v.  JVhittal,  B.  R.  H,  IS 
G.  3.  4,  n.  [1],  5.  n.  Plaistow 
v.  Van  Uxem,  Cam,  Scacc.  T.  18 
G.  3.  5,  n. 

2.  Assumpsit  is  a  proper  form  of 
action,  although  there  has  been 
an  express  warranty;  Stuart  v. 
Wilkins,  M.  19  G.  3.       18  to  21 

3.  And  although  the  warranty  is  of 
something  past  or  then  existing. 

18  to  21 

4.  Assumpsit  for  money  had  and  re- 
ceived, will  not  lie,  when  the 
money  has  been  paid  on  a  coii- 
tract  which  the  other  party  con- 
tends to  be  still  open ;  Weston  v. 
Downes,M.  19  G.  3.  23,24,  &n, 

5.  Indebitatus  assumpsit  lies  upon 
an  order  to  pay  money  made  under 
the  authority  of  an  act  of  parlia* 
mcJit;  Rann  v.  Green,  B.  R.  17 
G.  3.  10,  n.  402,  403,  &  n.  (m), 
Prown    v.    Bullen^  £,   20  G.  3. 

407  to  410 

6.  Assumpsit  for  money  had  and  re- 
ceived, will  lie,  if  A.  having  ob- 
tained possession  of  goods  en- 
trusted to  B,  by  C.  to  be  sold  at  a 
fixed  price,  refuses  either  to  re- 

lurft 
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turn  them  to  B,  or  to  pay  the 
fixed  price,  and  B.  being  threat- 
ened with  an  action  by  C.  pays 
him  the  price,  for  A.  shall  be  pre- 
sumed to  have  sold  the  goods; 
LoHgckamp  v.  Kenny ^  E.  19  G.  3. 

Page\37  to  139 

7.  But,  in  such  a  case  (No.  6.)  the 
plaintiff  must  have  given  the  de- 
fendant notice  of  the  nature  of  his 
demand,  because  a  party  shall 
not  be  permitted  to  avail  himself 
of  the  generality  of  a  declaratiofi 
for  money  had  and  received,  to 
surprise  the  defendant.      -       138 

8.  Qu,  If  assumpsit  for  money  laid 
^out   and   expended  would    lie   in 

the  above  case  (No.  6.)    138,  139- 

9.  Assumpsit  will  lie  against  the  as- 
signees of  a  bankrupt  for  a  credi- 
tors share  under  an  order  of 
the  commissioners  for  a  dividend ; 
Brown  v,   Bullenj    E.   20  G,  3. 

407  to  410 

10.  If  the  declaration  contain  a  count 
on  a  special  agreement,  and  also 
general  counts,  though  (he  plain- 
tiff fail  in  proving  the  special 
agreement,  he  may  go  into  c*ui' 
dence  on  the  general  counts ; 
rayne  v.  Bacomb^  E.  20  G.  3. 

651 
Jl.  Assumpsit  will  not  lie  for  a  Jine 
assessed  on  admission  to  a  copy- 
hold estate.        -        728  &  n.  [3] 

12.  In  such,  flexion  (No.  11.)  you 
must  prove  that  the  sum  laid  to 
have  been  assessed,  does  not  ex- 
ceed two  years  value  of  the  estate, 
Cvide  Fine  on  admission,  SfC, 
No,  1.)  because  you  cannot  re- 
cover a  less  sum  than  that  laid  in 
the  declaration.  731,  n.  [4],  732,  n. 

13.  Qu.  Whether,  in  such  action 
(No.  11.)  you  may  declare  that 
two  years  value  was  assessed  as 
a  reasonable  jff«e,  without  specify- 
ing a  particular  sum.  73 1 ,  n.  732,  n. 

•f-  14.  The  declaration  in  such  ac- 
tion, (No.  11.)  may  state  gene- 
rally,  that  the  defendant  was  in- 


debted to  the  plaintiff  in  such  a 
sum,  (<uiz.  the  amount  of  all  the 
Jines  due,)*for  reasonable  fines  due 
and  payable  to  him  ;  Whitehead  v. 
Hunt,  B.  R.  H.  24  G.  3. 

Page  727.  D.  [t  155 
dy'  15.  So,  a  general  indebitatus  as- 
sumpsit will  lie  (or  tolls.  728,  n  [<]3^] 

16.  In  assumpsit  on  a  policy  of  in- 
surance, as^  for  a  total  loss,  an 
average  loss    may   be    recoverecf. 

732,  n.  k  n.  (k) 

17.  Vide  Bill  of  Exchange,  No.  20. 
Consideration.  Ransom, No.  1. 
Title,  No.  4. 

ASSURANCE,  ASSURED,  AS- 
SURER, 


Vide  Insurance. 


it 


AT. 


if 


1 1.  Under  the  words,  "  At  an<J  from 
"  Jamaica,**  in  a  poHcy  of  insurance 
the  ship  is  protected,  (till  her  de- 
parture on  her  voyage,)  in  gomg 
all  round  the  island.     -      370,  n. 

t  2.  Qu.  If  "  all  my  estate  at  such 
<*  a  place,"  are  words,  in  a  xcUl, 
descriptive  of  local  situation  only, 
or  of  a  fee-simple  interest.       434 

t  3.  Qu.  If  there  is  any  difference 
in  that  respect  between  the  words 
"  af*  and  **  in."        -        -      434 


ATTACHMENT. 

1.  Attachment  of  money  in  theP/fl/i- 
tations,  Vide  Bankrupt,  No.  19. 

2.  The  custom  of  foreign  attach" 
ment  in  the  city  of  London  has 
been   certified    by   the  Recorder. 

379,  3»0 
t  3.  And  therefore  the  court  must 
take  notice  of  it.         -         -    384 
•4.  The   form    of    proceeding  on   a 
foreign  attachment.         -  363 

5.  In  what  cases  the  proceedirig 
against  a  sheriff  after  he  has  gone 
out  of  office  shall  be  by  attach- 
ment, and  when  by  distringas.  464 

6.  Vtdc 
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€.  Vide  PiiACTicF,  No.  9.  She- 
riff, No.  4,  5.  Witness,  No,  3. 

ATTORNEY. 

f.  If  an  attorney  has  been  struck  off 
the  roUj  (though  at  his  own  re- 
quest,) and  called  to  the  har^  the 
court  would  not  permit  him  to  be 
put  on  the  roll  again ;  at  least  not 
tinless  he  has  been  disbarred  upon 
application  for  that  purpose  to 
the  Itm  of  Court  where  he  was 
called  ;  Ex  parte  Cole,  E.  19  G. 
3.  -  -  Page  II  4» 

f  2.  The  court  will  lay  an  attorney 
who  has  been  struck  otT  the  roll  at 
his  own  instance,  and  applies  to  be 
restored,  under  the  terms  of  taking 
no  advantage  of  his  privilege  in 
any  action  then  depending.  n4,n. 

[t  49] 

3.  A  varrant  of  attorney  may  be 
entered  at  any  time,  pendente  lite. 

115 

4.  If  an  attorney *s  bill  has  been  deli- 
vered a  month  and  not  referred  for 
taxation^  the  defendant,  (in  an  ac- 
tion brought  upon  it,)  shall  not  be 
permitted  to  question  the  reason- 
ableness of  the  items  at  Nisi  Prius, 
nor  before  the  sheriff;  IFillianis  v. 
Frith,  T.  19  G.  3.  198.  Hooper 
v.Till^T.  190.3,  198.  199 

•f  5.  It  is  not  necessary  that  an  at- 
torney's bill  should  have  ba-n  de- 
livered a  month,  to  entitle  him  to 
set  it  off  in  an  action  brought 
against  him,  it  being  sufficient  for 
that  purpose,  if  it  has  been  deli- 
vered long  enough  to  have  been 
taxed.  -  199,n,[t63] 

6.  If  part  of  an  attorney's  bill  is  for 
business  done  in  court,  and  the  rest 
for  conveyancing  or  parliamentary 
business,  the  Master  has  power  to 
tax  the  whole.  199,  n.  [l] 

7.  But  not  if  the  whole  is  for  con- 
veyancing, ^-c.        -      199,  n.  [I] 

8.  A  party  cannot  change  his  at- 
torney without  thtt  leave  of  the 


court ;  Macpherson  v.  Rorisdn^  T. 

19  G.  3.  -  Page  217 
9*  An  attorney  has  a  lien  on   his 

client's  deeds,  papers,  or  money, 
for  his  bill.        •       104,  105,  238 

10.  And  may  obtain  an  order  to  stop 
his  client  from  receiving  money  re- 
covered in  a  suit  in  which  he  was 
employed  for  him,  till  his  bill  is 
paid.  -  -  238 

1 1 .  Qu,  If  he  give  notice  to  the  other 
party  not  to  pay  the  money  over 
to  his  client,  because  he  has  no 
other  security  for  his  bill,  whether 
he  can  recover  against  such  other 
party,  if  he  pay  the  money  over 
after  the  notice.  238,  2S9 

12.  Unless  such  notice  is  given,  the 
parties  may  compromise  the  debt 
and  costs,  and  the  plaintiff  release 
the  defendant,  without  the  inter- 
vention of  the  plaintiff's  attorney, 
who  in  such  case  will  have  no 
remedy  for  his  bill  against  the  de- 
fendant; IFelsh  v.  Hole,  td.  20 
G.  3.  -  238, 239 

13.  An  attorney  cannot  be  sued  by 
original;   Comerford  v.  Price,  H. 

20  G.  3.  -  3)2  to  314 
1 14.  Hut  if  he  is,  he  is  not  entitled 

to  be  discharged  on  serving  the 
sheriff  with  a  writ  of  privilege, 
but  must  plead  his  privilege  in 
abatement.  314,  n.[t85] 

15.  Ihe  jurisdiction  of  the  county 
court  of  Middlesex,  dorn  not  ex- 
tend to  attorneys ;  Wiltshire  v. 
Lloyd^  E  20  O'.  3.  381,  382 

t  l6\  And  a  defendant  who  resides 
within  the  jurisdiction  of  that 
court,  is  not  entitled  to  the  benefit 
of  the  statute  of  23  G.  2.  f.  33.  if 
the  plaintiff  is  an  attorney ;  Hussey 
V.   Jordan,    B.  R.  T.    25  G.  3. 

382,  n.  [t  97] 

17-  But  the  jurisdiction  of  the  court 
o/conwience  for  IVestminster  doc% 
extend  to  attorneys.  -     581 

18.  An    attorney    cannot   be  (w7. 

466,n.  [1] 

19-  Nor  the  clerk  to  be  defendant's 

attorney ; 
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attorney;  Boulogne  v.  Vautrin^ 
B.  R.T.  1 8  G.  3.  Page  467,  n, 
<t^  20.  But,  in  a  criminal  case,  the 
attorney  for  the  defendant  may  b« 
his  bail ;    Rex  v.  Bowes,   ^67$  n. 

21.  An  attorney  cannot  be  lessee  in 
an  ejectment.     466\  n.  [l],  467.  n. 

K.  And  is  not  compel  labia  to  serve 
as  constable.  -  538 

23.  Payment  to  the  attorney  is  pay- 
ment to  the  principal.     ^        624 

24.  Vide  Agent,       Amenpu£NT, 

No.   ly    2y    Z. 

ATTORNEY  General 
Vide  Information  ex  qfficio. 


ATTORNMENT. 

1.  Attornment  is  not  necessary  in 
any  case  since  the  statute  of  4  Ann, 
C.16.  §9.  -  282,  283 

$.  Vide  Pleadikg,  No.  8,  9* 


AVERAGE  Lo$s. 
Fufe  Iksurancx,  No.  10.  12.  20. 

AVERMENT, 

1.  Averment  of  facts.     Vide  Alle- 
gation. 
J.  The  conclusion  of  a  pica  by  avcr- 
•    ment  or  verification.     Vide  Veri- 
fication. 

AVOWANT. 


Vide  Co5T9,  No.  14,  15. 


AVOWRY. 
Viie  Plradino,  No.  9. 


B. 


BAIL. 

1.  The  bail  will  be  discharged,  upon 
motion,  if  the  defendant  become  a 
a  peer  pending  the  action ;  Trinder 
V.  Shirley,  Af.  19  G.  3.     Page  45 

2.  If  notice  of  justification  has  been 
given  by  a  new  attorney,  not  al- 
lowed by  the  court,  the  bail  will 
^nt  be  permitted  to  justify ;  Mac* 
picrsott  V.  Rorison,  T.  19  G,  3. 
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3.  Bail  to  the  action  are  not  liable 
beyond  the  sum  sworn  to,  and  the 
costs,  whatever  the  amount  of  the 
damages  recovered  may  be ;  Jack* 
son  V.  Hasselly  H.  20  G.  3.      330 

<]t>  4.  But  bail  to  the  sheriff  are 
liable  to  the  extent  of  the  penalty 
in  the  hail-bond,  to  satisfy  the  full 
debt  and  costs,  although  by  12 
G.  1.  c.  29>  the  bond  cannot  be 
taken  in  a  penalty  of  more  than 
double  the  sum  sworn  to ;  Mitchell 
V.  Gibbons,  C.  B.  M.  29  G.  3. 

330,  n.  [<&•] 

<iy  5.  To  the  sheriflf  on  an  attach- 
ment for  not  bringing  in  the  body, 
is  liable  to  the  whole  debt  and 
costs;  Fowlis  v.  Mackintosh,  C. 
B.  E.  29  G.  3.  330,  n.  [<»] 

6.  In  debt  on  a  bond  conditioned  for 
an  indemnification,  c^-c.  the  de- 
fendant ought  not  to  be  held  to 
bail  for  the  penalty^  but  only  for 
the  amount  of  the  damages  incur- 
red ;  Kirk  v.  Strickland,  M.  Ql 
G.S.         -  .  449,  4*^0 

7«  The  court  will  never  go  into  the 
merits  on  a  motion  to  discharge  a 
party  on  filing  common  hail  but 
will  take  the  fact  as  sworn  to  in 
the  qffidavit  to  hold  to  bail.      450 

8.  The  keeper  of  a  prison  cannot  be 
bail ;  Hawkins  v.  Magnall,  M.21 
G.  3.  -  -  466 

9*  Nor  an  attorney,      •     466,  467 

10.  Nor 
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10.  Nor  the  clerk  to  the  defendant's 
attorney ;  Boulogne  v.  Vautrin^ 
B.  R.t,lS  G,  3.       Page  4,67 y  n. 

C^*  11.  But,  in  a  criminal  case,  the 
defendant's  attorney  may  be  his 
bail ;  Rex  v.  Bowes.    467,  n.  [^3^] 

12.  But  if  a  person  disqualified  from 
beiqg*ai/(No.  6,  7,  8,)  is  put  in, 
and  not  excepted  ^o,  the  plaintiff 
cannot  proceed  on  the  bml-bond 
as  if  no  bail  had  been  put  in  ; 
Thomson  v.  Roubeli,  B.  R.  E.  22 
<?.  3.  -  -  46j5,  n. 

13.  The  proper  form  of  a  replUklon 
to  a  scire  facias  against  baiL  Vide 
VERIFICATION,  No.  1. 

<l>  14.  KiW Affidavit. 


<l^  BAIL  in  Error ^ 
CO*  Vide  Interest  ofMoney^  No.  5. 

BAIUFF, 
r/(fc  Sheriff, 


<C>  BANKER. 
«Jt>  Vide  Usury,  No.  p. 

BANKRUPT. 

1.  Though  a  prior  commission  has 
been  superseded  by  consent,  a 
ctrtificate  under  a  second  bank- 
ruptcy does  not  protect  future  ef- 
fects, unless  the  bankrupt  pay  15*. 
in  the  pound  under  the  second 
commission  ;  Thornton  v.  Dallas, 
M,  19  G.  3.  .         46  to  49 

f  2.  If  a  trader  draw  a  hill  of  fx- 
changey  which  is  afterwards  pro- 
tested for  non-acceptance,  arid  be- 
come a  bankrupt  before  the  return 
of  the  bill,  the  debt  is  discharged 
by  the  bankruptcy  (and  certifi- 
cate). -  55,  n.  [28] 

3.  An  assignment ,  by  deed,  of  a  lease, 
jjart  of  a  bankrupt's  estate,  in  con- 


templation of  a  bankruptcy,  i»  it- 
self an  act  ^bankruptcy ;  Devon 
V.  IVutts,  H.19G.S. 

Page  86  to  89 

4.  So  is  an  assignment  of  all  a  tra* 
der's  stock,  though  only  by  way 
of  security,  and  for  valuable  const' 
deration,  -        -        -      S7 

5.  80,  though  such  assignment  (No. 
4.)  is  only  of  one  third  of  his 
stock.  -  -  87 

6.  A  parole  assignment  of  only  part 
of  a  trader's  stock,  and  though  by 
way  of  security,  if  done  in  con- 
templation of  a  bankruptcy, is  void, 

87 
17.  If  a  trader,  owner  of  a  copyhold, 
house  worth  ^400,  and  personal 
estate   worth   upwards  of  ^'800, 
having  borrowed  ;£200  on  a  joint 
bond  of  himself  and  .^.—execute 
a  deed  purporting  to  be  intended 
as  an  ipdcn^nity  to  ^.  and  thereby, 
1 .  covenant  to  surrender  the  house 
three  months  after  the  date  there- 
of, to  the  use  of  A>  and  (lis  exe- 
cutors for  500  years ;  and,  2.  bar- 
gain and  sell  to  ^.  all  his  house- 
hold furniture  and  effects  enume- 
rated in  a  schedule,  and  all  other 
his  personal  estate,  the  said  dee<i 
to  be  void  if  the  ^200  and  interest 
should  be  paid  when  due  by  the 
bond,  'viz,  six  months  afterwards, 
and  forma]  possession  of  the  pi  rsonal 
estate  is  given  by  the  dclive/y  v»f 
a  silver  spoon  in  the  name  of  the 
whole, — this   is   an   act  of  bank* 
rupfcy  under  1  Jac.  1.  c.  15.  §2.; 
although  such  trader  should  be  in 
full  credit  at  the  time  and  so  con- 
tinue for  three  years  afterwards, 
and   although   it   do  not  appear 
whether  he  was  or  was  not  then 
indebted  in  any  farther  sum  than 
the  £200  and  £lOO  to  the  peti- 
tioning creditor ;  Hassells  v.  Simp^ 
son,  B.  R.  H.  24  G.  3.         -     89 

n.  [t  39]  to  93,  [t] 
1 8.  A  trader  may  be  insolvent  with- 
out being  a  bankrupt.     92,  n.  [f] 

t  9.  Aiui 
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f  9-  And  a  trader  may  be  a  bankrupt 
though  solvent.       Page  92,  n.  [t] 

10.  A  demand  against  a  bankrupt 
cannot  be  set  off"  in  an  action  by 
his  assignees,  for  trover  and  con- 
version, subsequent  to  the  bank- 
ruptcy, of  effects  belonging  to  the 
bankrupt  estate ;  JVilkins  v.  Car- 
michuely  H.igG.S.     101  to  105 

t  11.  A  demand  in  trover,  if  for  a 
liquidated  amount,  may  be  proved 
under  a  commission  of  bankruptcy. 

168,  n.  [f] 

.12.  On  a  general  plea  of  bankruptcy 
under  5  G^  2.  c.  30,  to  an  action 
on  a  bondy  the  plaintiff  may  give  in 
evidence  the  condition,  (without 
having  set  it  out  on  the  record,) 
to  shew  that  the  action  is  not 
barred  by  the  certificate;  Alsop 
V.  Price,  E.  19  ^.  3.     l60  to  l65 

13.  Wherea  ^;ic^  conditioned  for  the 
repayment  of  a  sum  of  money,  by 
a  ffincipal and  surety,  has  not  been 
forfeited  till  after  the  bankruptcy 
of  the  surety,  the  debt  cannot  be 
proved  under  his  commission^  and 
therefore  he  may  be  sued  upon  it 
notwithstanding  his  certificate,  the 
debt  as  to  him  being  contingent, 
and  not  within  J  G,  1.  c.31.; 
Alsop  V.  Price,  E.  19  G.  3. 

160  to  165 

f  14.  And  if^.  at  the  instance  of 
a  trader,  accepts  a  bill  payable  to 
his  order,  not  having  any  effects 
of  the  trader  in  his  hands,  and  the 
trader  becomes  a  bankrupt  before 
the  bill  becomes  due,  and  A.  pays 
it  when  due  to  an  indorsee,  it  is 
not  a  debt  against  the  trader  till 
actually  paid,  and  therefore  is  not 
discharged  by  his  certificate;  Hes- 
kuyson  v.  JVoodbridge,  B.  R.  M. 
2tG.  3.  l66,  n.  [t  55] 

<&•  15.  So,  \i  di  principal  and  surety 
join  in  a  bond  for  the  paymei)t  of 
money  by  instalments,  and  the 
principal  give  the  other,  by  way  of 
counter-security,  a  bond  condi- 
tioned for  the  payment  of  the 
amount  of  the  instalments,  on  a 


day  previous  to  that  on  which  the 
first  instalment  is  to  be  payable, 
and  the  principal  becomes  a  bank- 
rupt on  a  day  subsequent  to  that 
in  the  condition  of  his  bond  to  the 
surety,  though  previous  to  that  on 
which  the  nrst  instalment  is  pay- 
able, and  after  the  bankruptcy  the 
surety  pays  the  instalments,  he 
may  prove  the  debt  under  the 
commission,  and  cannot  sue  the 
principal  after  he  obtains  his  cer- 
tificate ;  Toussaint  v.  Martinnant, 
B.  R,  M.  28  G.  3. 

Page  l68,  n.  [<0*] 

<2^  \6,  And  the  same  rule  holds 
>yhcre  a  counter-bond  is  given, 
though  the  principal  become  a 
bankrupt  previous  to  the  day  of 
payment  in  such  counter-bond, 
and  before  the  surety  has  been 
called  upon  to  pay  the  original 
debt ;  Martin  v.  Court,  B.  R.  T. 
28  G.  3.  168,  n.  [ca>] 

f  17.  If  a  trader  underwrite  a po/icy 
of  insurance  on  a  life,  and  after- 
wards, and  before  the  loss  by  the 
death  of  the  party,  become  a 
bankrupt,  the  demand  is  dis- 
charged by  his  certificate,  under 
19  G.  2.  c.  32.  §  2.;  Cox  v. 
Loitard,  B,  R.  H.  24  G.  3. 

l66,n.  [t55],  l66,n.[t] 

t  18.  If -^.  give  his  promissory  note 
to  a  trader,  and  also  an  ordnance 
debenture  as  a  collateral  security, 
and  the  trader  pledge  the  deben- 
ture, and  the  note,  being  indorsed 
by  him,  is  paid  by  A,  when  due, 
and  afterwards  the  trader  becomes 
a  bankrupt,  and  then  A,  redeems 
the  debenture  and  brings  an  action 
against  tjie  bankrupt  for  what  he 
pays  foi-  such  redemption,  the 
bankrupt's  certificate  may  be 
pleaded  in  bar  to  the  action ; 
Johnson  v.  Spillcr,  B.  R.  H.2^G. 
3.  I67.n.  [t],l68,[t] 

19.  Bonds  payable  at  a  future  day, 
are  within  7  G,  1.  c.  31,  though 
not  given  for  goods  sold  by  a  trader. 

165,  n.  [9] 
20.  Debts, 
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20.  Debts,  which  at  the  tirae  of  the 
bankruptcy  may  never  become 
due,  (and  which  are  not  within  19 
G.  2.  c.  32 J  cannot  be  proved 
under  the  coftnumion^  and  there- 
fore are  not  discharged  by  the  cir* 
tificate,  Poge^  10.5,  n.  [9] 

21*  Money  owing  out  of  England, 
(as  in  the  Plantations,)  to  a  bank- 
rupty  may  be  attached  by  the  law 
of  the  place,  after  the  bankruptcy^ 
for  a  debt  due  before  it ;  Le  Che^ 
t/alkry.  Lynch,  E,]90.3,  170,171 

22.  Qtf.  If  a  bankrupt  after  his  Cfr- 
tificate  pay  interest  on  a  bond  con- 
ditioned for  the  repayment  of  mo* 
ney  granted  before  the  bankrupt- 
cy, whether  this  will  amount  to  a 
new  contract  for  tlie  principal  in 
the  bond,  so  as  to  make  him  liable. 

192 

23.  When  the  petitioning  creditor's 

debt  is  by  bond,  it  is  not  suilicicnt 
in  an  action  by  the  assignees  for 
them  to  prove  an  acknowledgment 
of  the  debt  by  the  bankrupt,  but 
they  must  produce  the  subscribing 
vitness  to  prove  the  execution  of 
the  bond ;  Abbot  v.  Plwnbe,  1\  ig 

G.3.  -  21(5,217 

24.  If  some  of  the  bankrupt's  credi' 
tors  are  induced,  by  money,  to  6if;n 
the  certificate,  though  the  bank- 
rupt does  not  know  of  it  at  the 
time  of  their  signing,  nor  even 
when  he  makes  the  necessary  affi- 
davit in  order  to  obtain  the  allow- 
ance by  the  Chancellor,  yet,  if  he 
knows  it  before  the  actual  al- 
lowance, the  certificate  is  void; 
Robson  V.  Cahe,  T.  IQ  G.  3. 

228  to  231 

25.  If  money  is  given  without  the 
bankrupt's  privity,  to  induce  ere* 
ditors  to  sign,  in  order  to  deprive 
him  of  the  effect  of  his  certificate, 
and  sufficient  in  number  and  va- 
lue have  signed,  exclusive  of 
those  who  have  taken  money, 
the   certificate  shall  be  valid. 

230 


2C.  But  if,  in  such  case  (Vet.  ^S.) 
the  necessary  number  and  value 
is  not  complete  exclusive  of  those 
who  have  taken  money,  it  is  void. 

Page  230 

27.  The  depositions  of  the  act  qf'haank' 
rvptcy,  when  recorded  according 
to  5  Cr.  2.  c.  30.  ^41.  (or  copies 
theK^f,)  are  evidence  in  air  action 
at  law,  to  prove  the  precise  time 
of  the  act  of  bankruptcy,  if  such 
time  is  specified  in  them;  Jaii- 
son  V.  IPHlson,  M.  20  G.  3. 

257  to  260 

29.  An  inaccuracy  in  5  G.  2. 
e,  30.  relative  to  the  metkod  of 
attesting  the  record  of  proceedings 
before  commissioners  of  bankrupt. 

258,  n.  [1] 

29.  A  debt  contracted  before  the 
party  entered  into  trade  may  be 
the  ground  of  a  petition  for  a  C0M- 
mission  of  bankruptcy ;  Butcher  v. 
Easto,  M.  20  G.  3.      295.  <$•  n.  (b) 

30.  If  a  trader  execute  a  bill  of  sale 
of  all  his  stock  and  effects  to  pay 
certain  creditors,  the  overplus,  if 
any,  to  be  accounted  for  to  him- 
self, this  is  an  act  of  bankniptcy  ; 
Butcher  v.  Easto,  M.  20  G.  3. 

295  to  297 

31.  If  a  bankrupt,  alter  he  has  ob- 
tained his  certificate,  and  who 
trades  again  for  himself,  is  left  for 
several  years  in  possession  of  his 
house,  household  goods  and  fur- 
niture, in  order  to  assist  in  settling 
the  affairs  of  the  bankrupt  estate, 
the  assignees  repeatedly  stating 
the  goods,  SfC,  in  their  accounts 
with  the  creditors,  as  part  of  the 
estate,  such  possession  doi's  not 
fall  within  21  Jac.  1.  c.  19.  §  11. 
so  as  to  vest  the  goods  in  assignees 
under  a  new  commission;  li^alker 
V.  Bumell,  H.  20  G.  3.        317  to 

320 

32.  Assumpsit  will  lie  for  a  creditor's 
share  under  an  order  for  a  An- 
dcnd;  Brown  v.  Bullen^  E,  20  G.  3. 

407  to  410 
33.  And 
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33.  And  in  such  action  (No.  30.) 
the  proceedings  under  the  commis- 
sion are  conclusive  evidence  of  the 
debt ;  Brown  v.  BuUen,  £.  20  G.  3. 

Page  4X>7  to  410 

34.  And  the  assignees  cannot,  in 
such  action  (No.  30.)  sti  off  9l 
dtbt  due  to  the  bankrupt  estate 
by  the  plaintiflf;  Brown  v.  Bulletin 
E.  20  G.  3.         .        407  to  410 

35.  If  a  creditor  has  taken  money 
for  signing  a  bankrupt's  certificate^ 
it  shall  be  recovered  back  in  an 
action/or  money  had  and  received^ 
because  of  the  oppression,  and 
that  there  is  not  par  delictum; 
472.  Smith  v.  Bromlty^  N.  Pr. 
cor.  Ld,  Mansfield^  £.  1  G.  3. 

696  to  698,  n.  6c  n.  [h) 

36.  An  agreement  to  pay  money  to 
the  assignees  of  a  bankrupt  on  his 
certificate  being  allowed,  though 
for  the  benefit  of  all  the  creditors, 
is  void  under  5  G.  2.  c.  30:  §  11.; 
Jones  V,  Barkleyy  B,  R,  M.  22  G.  3. 

695,  n.  [3],  to  6*98,  n. 

37.  Bankruptcy  is  no  flea  in  bar  to 
an  action  of  trespass  for  mesne prO' 

JitSy  because  the  damages  are  un- 
certain ;  Goodtitle  v.  Norths  H. 
21  G.  3.  .  584,  585 

OO"  38.  But  where  a  demand,  though 
sounding  in  damages^  is  such  as 
can  be  liquidated  and  ascertained, 
without  the  intervention  of  ajury, 
it  is  a  debt  that  may  be  proved; 
Utterson  v.  Vernon^  B,  R.  U,  30 
G.  3.  .  584,  n.  [<!Gr  1  ] 

39  Vide  Excise,  No.  1.  Extent, 
No.  1.  Lease,  No.  15.  Scot- 
land. 

BAR. 

Trial  at  bar.  Ft(/eTREA80K,No.  3. 
TaiAL,  No.  6,  7« 


0>  BARBADOES. 
Vide  Jamaica,  No.  2. 


BARGAIN  and  Sale. 
Vide  Evidence,  No.  5. 

BARON. 
Vide  Husband. 


BARRISTER. 

1.  A  barrister  cannot  be  admitted  an 
attorney;  Ex  parte  Cole,  £.19 
G.3.  -  Page  114 

2.  A  mandamus  will  not  lie  to  com- 
pel the  admission  to  the  d^ppee  of 
barrister ;  Rex  r.  Cray's  hm^  E. 
20  G.  3.  •  353  to  357 

3.  The  only  remedy  in  case  of  an 
arbitrary  refusal  by  the  Inn  of 
Court  to  which  the  party  belongs, 
is  by  appeal  to  the  twelve  Judges; 
Rex  V,  Gray's  Inn,  E.  20  G.  3.' 

353  to  357 


BASTARD. 

1.  A  bastard  living  with  its  mother 
for  nurture  at  the  place  of  her  set" 
tlement  must  be  maintained  by  its 
own  parish,  and  not  by  the  mo- 
ther's; Simpson  v.  JoKnson^  M. 
19  G.3.  -  7  to  9 

2.  Wlicn  a  bastard  dies  intestate  the 
king  takes  his  effects,  subject  to 
his  debts,  -  -         548 

3.  An  original  order  of  bastardy  may 
be  made  at  the  Quarter  Sessions; 
Rex  V.  Greaves,  E.  2\  G.  3. 

632,  633,  &  n.  [2] 

4.  An  order  of  bastardy,  stating, 
'^  whereas  it  hath  appeared  to  us, 
**  SfC,*'  without  an  express  adjudi- 
cation, that  the  person  charged  is 
the  putative  father^  is  'void;  Rex 
V,  Pitts,  E.  21  G.  3.     662  to  664 

<99*  5.  An  action  will  lie  on  a  has* 
tardy  bond,  at  the  suit  of  parish 
officers,  who  have  advanced  mo- 
ney for  the  bastard,  if  settled  in 
their  pari^,  though  no  order  for 

that 
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tliat  purpose  has  been  made  upon 
them :  Hays  v.  Bryant^  C,  B.  T, 
29  G.  3.  Fa^e  6,  n.  [<0^] 

BILL. 

f  I.  Where  there  is  no  special  twe- 
morandum,  the  bill,  by  fiction,  is 
held  to  be  of  the  first  day  of  the 
terra.  -  62,  n.  [f  30] 

t  2.  The  bill,  not  the  latitat,  is,  in 
general,  considered  as  the  com' 
mcncfment  of  the  suit  in  B.  R. 

62,  n.  &  [t  30] 

1 3.  But  where  one  of  the  statutes  of 
limitations  is  pleaded,  the  plaintiff 
may  reply  a  latitat  sued  out  of  the 
preceding  term,  and  the  defendant 
may  rejoin^  that  the  latitat  was 
not,  in  fact,  sued  out  till  the  va- 
cation after  such  preceding  term, 
and  after  the  expiration  of  the 
■  time  limited  for  bringing  the  ac- 
tion. -  62,  n.  [t  30] 

f  4.  So,  if  the  defendant  plead  a  ten- 
der  before  the  exhibiting  of  the 
bill,  and  the  plaintiff  reply  a  lati-- 
tat  previous  to  the  tender,  the  de- 
fendant may  rejoin  that  there  was 
no  cause  6f  action  when  the  lati^ 
^fl^  issued.         -         62,  n.  [t30] 

t5.  So,  if  there  is  no  special  memo- 
randumy  and  the  cause  of  action 
arose  after  the  first  day  of  the 
term,  a  latitat  sued  out  after  -the 
first  day  may  be  given  in  evidence 
to  shew  that  the  commencement 
of  the  suit  was  subsequent  to  the 
cause  of  action";  Pvgh  v.  Martin, 
B.  R.  H.  24  G.  3. 

62,  n.  [t  30] 

6.  An  attorney  must  be  sued  by  bill; 
Comerford  v.  Price,  H.  20.  G.  3. 

312  to  314 

7«  A  bill  against  sm  attorney  may  be 
filed  in  vacation  to  save  the  stu* 
tute  of  Umitatians;  Lane  v.  Iflteat, 
B.R.M,  23  G.  3.  313,  n. 

[t84j,3l4,  n.[t] 


t  BILL  of  Co€ts. 

t  Vide  Attorney,  No.  4,  5,  6,  7# 
9,10,  11,  12. 

BILL  of  Exchange.- 

1.  If  a  bill  of  exchange  is  not  tfc« 
crpted,  an  action  will  immediately 
lie  against  the  drawer ^  before  the 
time  when  it  is  made  payable  ; 
Milford  V.  Mayor,  H.  19  G.  3. 

Page  55 

2.  Nothing  but  an  express  declara- 
tion by  the  holder  will  discharge 
the  acceptor ;  DingTvall  v.  Dun^ 
star,  M.  20  G.  3.  247  io  250 

t  3.  Though  the  payee  receives  part 
of  the  money  from  the  drawer 
when  the  bill  becomes  due,  and 
takes  an  undertaking  from  him  in- 
dorsed on  the  bill,  by  which  the 
drawer  promises  to  pay  the  re- 
mainder at  a  future  time,  that 
does  not  discharge  the  acceptor  ; 
Ellis  V.  Galindo,  B.  R.  M.  24  G.*3. 

250,n.  [t7l] 

1 4.  Nor  although  the  payee  in  such 

case  (No.  3.)  should  suffer  several 

years  to  elapse  before  he  sue  the 

acceptor  ;  Ellis  v.  Galindo,  B.  R. 

M.  24G.  3.  250,  n.  [t7l] 

5.  A  bill  of  exchange  given  for  mo- 
ney won  at  play  is  void  even  in  the 
hands  of  an  indorsee  for  valvable 
consideration  without  notice.    247, 

n.  [l],636,  741  to  744 

6.  An  agreement  to  accept  may 
amount  to  an  acceptance.        299 

7.  Such  agreement  (No.  6.)  may  be 
so  expressed  as  to  put  an  indorsee 
in  a  better  situation  than  the 
drawer,  -  299 

8.  An  agreement  to  accept  on  certain 
conditions  is  discharged  if  the 
conditions  are  not  complied  with ; 
Mason  v.  Hunt,  M,  20  G.  3. 

297  to  300 

9.  If  there  is  a  virtual  acceptance  in 
consideration  that  goods  shall  be 

consigned 
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consigned  to  the  acceptor  to  an- 
swer the  bill,  together  with  ^po- 
licif  on  them,  the  holder  of  the 
bill,  by  taking  to  the  goods  and 
selling  them  himself,  discharges 
the  acceptor ;  Mason  v.  Hunt,  M, 
20  G.  3.  Pagt  ^97  to  300 

Cy'  10.  The  parole  acceptance  of  in- 
land bills  of  exchange  is  good,  (as 
well  as  o(  foreign) y  notwithstand- 
ing 9  k  10  IV.  3.  c.  17.  §  1.  and 
3  &  4  Jnn.  c.  9,  §  5. ;  Lumley  v, 
Palmer,  B.  R.  M^  8  G.  2. 

11.  An  attorney  sued  by  original  on 
a  bill  of  exchange,  and  declared 
against  as  having  accepted  it  ac- 
cording to  the  custom  of  mer- 
chants, may  pUad  his  privilege  in 
abatement ;  Comerford  v*  Frice^  H» 
20  G.  3.  -  312  to  314 

12.  A  bill  of  exchange  given  upon 
an  usurious  contract  is  void  in  the 
bands  of  an  indorsee,  though  for 
valuable  consideration,  and  without 
notice  of  the  vsury  ;  Lowe  v.  WaU 
ler,  T.21  G.  3.  736  to  744 

13.  An  indorsement  written  on  a 
blank  note  or  check  in  the  form 
of  a  bill  of  exchange  ov promissory 
notCj  will  bind  the  indorsor  for  any 

.    sura  and  time  of  payment  which 

the  person  to  whom  he  entrusts  the 

note  so  indorsed  shall  insert  in  it ; 

Russell  V.  Langstafe,  M.2iG.  3. 

514  to  516,  &n.  [1] 

14.  And  the  holder  may  declare 
against  such  an  indorsor,  as  in- 
dorsor of  a  bill  of  exchange  or 
promissory  note  ;  Russell  v.  Lang* 
staffe,  M.  21  G.  3.        514  to  5l6 

15.  AVhat  shall  be  reasonable  notice 
to  the  indorsor  of  non-payment  by 
the  acceptor  of  a  bill  of  exchange, 
or  drawer  of  a  promissory  note, 
is  for  the  decision  of  the  jury. 

515 

\6.  A  bill  of  exchange  with  a  blank 

indorsement  being  stolen  and  ne- 

gociated,  an  innocent  indorsee  for 

valuable  consideration  shall  recover 

Vol.  II. 


upon  it  against  the  drawer;  Pea* 
cock  V.  Rhodes,  £.  21  G.3. 

Page  633  to  636 

17-  So,  the  innocent  holder  of  a 
forged  bill  of  exchange  for  which 
he  has  given  valuable  considera* 
tion,  shall  recover  against  the  ac* 
ceptor  who  accepted  it^  oot  know- 
ing of  the  forgery,  635 

18.  A  bill  of  exchange  being  drawn 
by  A.  on  B.  payable  to  C.  or  or- 
der, and  indorsed  by  C  in  these 
words,  ^*  the  within  must  be  cre- 
dited to  D.  value  in  account,**  and 
2>.  being  indebted  to  B,  and  the 
bill  sent  to  B.  and  accepted  by  him, 
and  he  having  given  D»  notice  that 
he  had  received  it  and  placed  it  to 
D.'s  account,  this  is  such  a  spe- 
cial indorsement  as  restrains  the 
negotiability  of  the  bill ;  Ancher  r. 
The  Bank  of  England,  £.  21  G.  3. 

637  to  641 

19*  And  if  afterwards  a  forged  in* 
dorsement,  purporting  to  be  by  D. 
to  pay  to  £.  or  order,  is  written 
upon  such  bill  (No.  17*)  and  the 
bill  discounted,  the  person  dis- 
counting it  shall  stand  to  the  Ipss ; 
Ancher  v.  The  Bank  of  Englatid^ 
jE.  21  G.  3.        -        637  to  641 

20.  And  if  an  a^ent  of  A.  (B,  hav- 
ing become  insolvent),  pay  the 
money  for  A,  and  take  up  suck 
bill  (Mo.  17.)  A.  may  recover  hack 
the  money  in  an  action  for  money 
had  and  received  ^  Ancher  v.  The 
Bank  of  England,  E.^iG.^. 

637  to  641 

1 21.  If  a  bill  is  drawn  by  two,  pay- 
able to  "  us  or  our  order,"  and  sub- 
scribed by  both,  though  not  in 
partnership,  they  make  themselves 
partners  by  the  form  of  the  bill,  tc^ 
the  effect  of  making  an  indorse* 
went  by  one  of  them  valid ;  Car* 
-vie*  v.  Vickery,  B.  A.  H,  23  G.  3. 
653,n.i;tl34],  654,  n.[t] 

t  22.  But  an  universal  usage  and 

understanding  of  merchants  and 

bankers  may  render  such  an  in- 

£  e  dorsement 
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dorscmcnt  (No.  20.)  *void ;  Car- 
tnck  V.  Vickety,  N,  Pr.  after  //. 
23  G.  3.  Page  654,  n.  [t] 

23.  In  an  action  against  an  indorsor, 
if  the  declaration  do  not  alledgc  a 
demand  on  the  acceptor,  and  re- 
fusal by  him  on  the  day  when  the 
bill  became  payable,  it  is  error ^ 
and  not  cured  by  'verdict ;  Rush- 
ton  y.  A^pinall,  T.  21  G,  3. 

679  to  684 

24.  So,  if  the  declaration  do  not  al- 
ledge  notice  to  the  defendant  of 
such  demand,  and  refusal  (No.  22.) 
by  the  acceptor;  Rushton  v.  Aspi- 
nall,T.nG.3.  679  to  684 

BILl.  of  Middlesex;. 
Vide  Practice,  No.  8. 

BILL  of  Ransom. 
Vide  Rajuso^. 

t  BILL  of  Rights. 

•         * 

t  Vide  Table  of  Statutes  qftcf  Title 
.    Statute. 

BILL  of  Sale. 
Vide  Bankrupt,  No.  30. 

BLACK  Jet. 

|f  the  offender  under  this  act  (9  Cl . 
c.  22.)iscouvicted  vf  ithin  six  months, 
the  Hundred  is  not  liable.        704 

BOND. 

!•  A  bond  for  performance  of  cove 
nants  or  agreements  is  only  a  secu- 
rity (under  8  A  9  JV.  3.  c.  11.)  to 
theextent  of  thc.pe9ui/(y;  JVhite  y. 
Sealif,M.l9G.3.  49,50 

(Sy^  2.  But  vide  Lord  Lonsdale  v. 
CAtfiv^,  5.  ii.  £.  28  G.  3. 

50,n.[20],[<»*] 


1 


3.  If  tlie  condition  of  a  bond  is  that 
a  servant  shall  not  embezzle  any 
money  that  shall  come  to  his  hands 
on  account  of  his  master,  it  is  ne- 
cessary for  the  obligee,  in  an  ac- 
tion on  the  bond,  to  shew  in  his 
replication,  some  particular  sum  or 
sums  embezzled,  and  how  or  from 
whom  received ;  J  ones  y.  Williams^ 
T.  19  G.  3.  Page  214,  215 

4.  Evidence  of  the  acknowledgment  of 
the  debt  by  the  obligor  is  not  suf- 
ficient to  support  an  action  on  a 
bond  conditioned  for  the  payment 
of  money,  but  the  execution  most 
be  proved ;  Abbot  v.  Phtmbe^  71 
19  G.  3.  •  216,217 

5.  The  condition  of  a  bond  being  to 
render  a  fair,  just^  and  perfect  ac* 
county  in  writing,  of  all  sums  rc- 
ceived^  if  the  obligor  neglect  to  pay 
ovtr  such  sums  it  is  a  breach  of 
the  condition ;  Backe  v.  Proctor^ 
E.  20.  G.  3.  382  to  384 

6.  Vide  Annuity,  No.  1,  2,  4,  5,  6. 
Bail,  No.  4,  5.  Bankrulpt, 
No.  12,  13,  14,  15,  16,  22,  23. 
Insolvent  Debtor^  No,  6. 

t  BOYS. 

t  1.  Where  a  certain  number  of  "  sea* 
men  besides  passengers,**  is  speci- 
fied in  a  warranty  in  a  policy  of 
insurance,  the  warranty  is  com- 
plied with,  if  there  is  {he  specified 
number  including  boys\  Bean  v. 
Stupart,  M.  19  G.  3.         11  to  14 

f  2.  A  fortiori,  this  seems  to  hold 
(No.l.)  in  the  case  of  a  representa* 
tion.  -  -  12,  p. 

t  BRIDGES- 

f  1.  Construction  of  §  4.  of  the  sta^ 
tute  of  bridges  and  highways, 

189,190 
t  2.  Vide  Table  of  Statutes  after 
Title  Statute. 

«>  BRIBERY. 
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<»  BRIBERY. 
<3^  ritfeMis-RECiTAL,  No.  4. 


C. 


t  CAPIAS, 

t  1.  Thep^iW,  not  the  capiat,  k  the 
commencement  of  the  suit  in  the 
Narskaisea  cotirt;  lizard  v.  He^ 
ne^xvood,  H.  19  G.  3.  Page  6l,  62 

^  2.  But  the  capias  is  now  considered 
as  the  commenccffDcnt  of  the  suit 
in  L\B.  .         62,  n.[t3l] 

-f  3.  And  though  the  declaration  state 
an  original  sued  out,  the  capias  is 
suiHcient  evidence  thereof. 

62,  n.  [t  31] 

CAPITAL  Burgess. 

I.  Qu,  Whether  non-ipsidence  is  a 

fotftiture  of  the  office  of  a  capital 

burgess.  •  167 

CAPTOR,  CAPTURE. 

Vide  Insurance,  No.  10,  12,  .15, 
41,  42,43,  50.     PaiZ£. 

#  • 

C^AoE* 

1 .  Action  on  the  case.  Vide  Action, 
No.  1,  2,  3,  4.     Assumpsit. 

5.  A  case  cannot  be  sent  by  the  com- 
mittee of  appeals  of  the  privy  coun- 
cil for  the  opinion  of  a  court  of 
law.  -  -  344,  n. 

3.  Nor  by  the  Master  of  the  Rolls. 

344,  n.  • 

t  4.  Though  in  the  case  of  Coulson 
V.  Coulson f  that  (No.  3.)  seems  to 
have  been  done.        344,  n.  [f  90] 

t  CAUSE  of  Action. 

Vide  Bill,  No.  4,  5.  Latitat. 
Flia  pleaded^  No.  ^,  4. 


CERTAINTY. 

1.  The  different  sorts  of  certainty* 

Page  158  to  159,  158,n.  [t53] 

2.  Certainty  to  a  certain  intent  inge- 
neral  is  all  that  is  requisite  in 
counts,  replications,  and  indictments^ 
and  returns  to  writs  of  mandamus 
and  habeas  corpus.  -  159 

3.  Such  certainty  (No.  2.)  means 
what,  upon  a  ^ir  and  reasonable 
construction,  may  be  called  cer- 
tain, without  recurring  to  possible 
facts.  -  -  159 

4.  Certainty  to  a  common  intent  is 
sufficient  in  pleas  in  bar.  158 

5.  Certainty  fo  a  cer/aiii  intent  iajevery 
particular  is  necessary  in  estoppels. 

159 

<:£RTIFiCATE  hy  a  Judge. 

1.  The  certificate  of  the  Judge  or 
court  that  there  was  probable  cause 
for  seizing  a  ship  or  goods  as  con* 
traband,  shall  protect  the  person 
making  the  seizure  and  prosecut- 
ing for  a  condemnation,  although 
the  ship  or  goods  should  be  ac- 
quitted. •  107,  108 

2.  Or,  when  an  action  is  brought  for 
seizing  a  ship  or  goods^  although 
there  is  a  verdict  for  the  plaintiff, 
if  the  Judge  or  court  grant  such 
certificate  (No.  1.)  the  plaintiff 
shall  not  havt;  more  than  nominal 
damages,  besides  his  ship  or  goods, 
and  shall  not  hare  costs.  107 

3.  Such  certificate  (No.  1.)  may  be 
granted  after  the  trial  or  sentence  ; 
Sullivan  v.  Mont  ague  ^  H.  19  G.  3. 

106  to  109 
f  4.  And  although  no  suit  has 
been  commenced  in  the  Excht^ 
quer  for  the  condemnation  of  the 
ship  or  goods  ;  RenalU  v.  Cooper^ 
B.  R.  E.  22  G.  3. 

108,  n.  [t45] 
5.  And   by  a  court  of  appeal  from 
the  Admiralty  jurisdiction   in  the 
I        £c2  Plantations; 
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PhnlMtioBt;    SvlUvan   v.   Mou- 
tague,  U.  19  G.  3. 

Page  106  to  lOS 
6.  fii/e  Costs,  No.  2,  7,  8, 1$. 

_  CERTIFICATE  o/aBffuJnyf. 
Vide  Bankrupt,  No.  1,  2, 12, 13, 
14,  IS,  16,  SO,    24,  29,  26,  St, 
■    35,  36,  3f,  38. 


CERTIFICATE  of  a  Payper. 

1.  Iratance  where  it  shall  not  ope- 
rate to  prevent  the  pauper's  son 
from  gaining  a  tettlemmt  in  the 

■  certifying  parish ;  Ret  v.  Tramp' 
ton,T.20  G.3,  418,41$ 

3.  A  residence  on  the  pauper's  own 
estate,  whatever  the  value  is,  <li»- 
charges  a  ccrtific&tc 

770,  &n.  [I] 

CERTIFICATE  0/  a  Cuttom.     ' 

J.  If  the  Rccoriter  of  XoMifon  has  ccr- 
-    tilicd  a  ciutom  as  part  of  the  cus- 
toms of  London,  the  court  must 
take  notice  of  it.  -  380 

i.  And  it  cannot  be  certified  again. 
380 

CERTIORARI. 

I.  A  ceftiorart  will  not  lie  to  removr 
s  eoir-tnctioa  by  commiiiionert  of 
excise  for  the  double  duties  on 
beer;  Rer  v.  WkUbread,  M.  21 
G.  3.  -  549  to  55S 

+  2.  But  a  certiorari  will  lie  to  re- 
move  conviction  undrr  st.  It  &  I. 
c.  30.  ^  16.  for  harbouring  tea  and 

"     spirits,  cither  by  justices  of  peace 

or  commissioners  of  m;)H  ;  Rex  v, 

^itof ,  B.  R  H.  23  G.  3.      553  n, 

[tll3i,to555,n.[+) 

f  3.  But  such  certiorari  will  not  be 

granted  on  an  objcciion  to  the  con' 

viction   fdunded  on  the    merits; 

Rex  V.  Abbot,  B.  R.  H.  iJ  G.  3. 

S53n.[tllS],w555,n.[t] 


4.  A  certiorari  mnnol  be  surd  out 
as  (jf  course,  and  without  laying  a 
special  ground  before  the  court,  to 
remove  proceedings  in  an  action  in 
the  courts  of  the  counties  palatine  1 
Zinck  V.  Langton,  T.  21  G.  3. 

Page  7+9  to  752 

5.  Nor  to  remove  such  pruceedinjs 
(No.  A.)  in  the  courts  of  Great 
Sessions  in  JVales;  IFiUiamt  v, 
Tiioiaas,  B.  R.  E.  22  G.  3. 

751.  n.  [2] 
dy.  6.  In  all  coses  where  a  defend- 
ant applies  for  a,  certiorari,  ho 
must  slate  a  special  ground  by 
i^davHi  Rex  V.  EaloB,  M.  28 
G.S.  -  75I,n.[2<a>] 

7.  f'ti/eCoSTICTtON,  N0.3, 

CESTUI  que  Trust. 

Vide  Equitable  Btiate.  Eject* 
UEMT,  No.  3. 

CESTUI  pie  Use, 


Vide  ExcnEQDBR  Ciimter,   No.. 2, 

I'KACTICE,       Mo.     10.  1.BASE, 

No.  2. 

CHARTER. 

1.  A  charter  creating  a  new  corporis 
Hon  must  be  accepted  tit  tola  if  u 
all.  -  535,  n.  [l] 

2.  Qu.  Whether  a  charter  granted  to 
an  existing  corporation  may  not  be 
accepted  in  part.      535,  &  n.  [l] 

3.  Vide  CoEPORATlox,  No.  1, 
Coustr,  Mo.  1. 

CHARTKR-Party. 

1.  Frn^{<CT-«  of  ships  under  tfaecfaar. 
ter-partics  of  the  East-India  Com- 
pany aie  not  aniwonUe  for  da- 
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fnage  or  lots  to  the  cargo  happtn- 
iug  by  the  act  of  God ;  Hotham  v. 
The  East-India  Compeny^  M.  QO 
G.  3.  Page  272  to  278 

2.  **  Ship^amagef''  in  those  charter- 
parties  means  damage  from  negli- 
gence, insuthciency,  or  bad  stow- 
age in  the  ship,  exclusive  of  what 
is  occasiotUKl  by  storm  or  other 
sea-hazard  ;  Hotham  v.  The  East- 
India  Company^  M.  20  G.  3. 

272  to  27 S 

CHILDREN. 

1.  Children,  whether  legitimate  or 
bastardy  living  with  their  mother 
for  nurture,  but  having  a  different 
settlement  from  her,  are  to  be  main'- 
tained  by  their  own,  not  their  mo- 
ther's parish  ;  Simpson  v.  Johnson^ 
M,  19  G.  3.  7  to  9.  i^x  v.  Hem- 
lingtonjH.  17  G.  3. 

9,  n.  [1],  10,  n. 

2.  Operation  of  the  word  ** children j' 
in  a  uilL  Vide  Will,  No.  ip, 
2L 

CLERGYMAN. 

1.  A  clergyman  is  not  liable  to  serve 
on  juries.        -         190,  &  n.  (»i) 

2.  Vide  M ARRIACEi  No.  4. 


+  COMMENCEMENT  of  Action. 

f  Vide  Bill,  No.  2,  3, 4,  5.  Capias. 
Latitat.  Marshalsea  Court. 
Plea  pleaded,  No.  3,4. 


COMMISSION. 

1«  What  debt^  are  provable  under 
a  commission  of  bankrupt.  Fide 
Bankrupt,  No.  2,  ll,15»  !?• 

2.  What  debts  are  not.  Vide  Bavx* 
EOPT,  No  13,  14, 16,  18. 

3.  FW^AssiHE.  Nisi  PnW.  COU- 
avRT,  No.  9. 


t  COMMISSIONERS  of  ExHiu. 

f  1.  Their  powers  as  to  the  excist 
laws  within  the'bilh  of  mortality, 
and  those  b(  justices  of  the  peacf 
in  all  other  places  are  co-exten<* 
sive.  -  ^og^  55,Ti.ft] 

t  C*.  Vide  Certiorari,  No.  1,  2, 
3. 


t  COMMON  BAIU 


\ 

% 


f  Vide  Affidavit,  No.  4.  Bail, 
No.  7. 

COMMON  PLEAS. 

Vide  Over,  No.  2.  Trial,  No.  3* 
f  Capias,  No.  2,  3. 

<ar  COMMONS. 
<iy  Vide  House  op  Com  mows. 

COMPETENCY. 
Competency  of  evidence.     Vide  Evr^ 

DENCE. 

CONCLUSION. 

When  the  conclusion  of  a  plea  should 
be  to  the  covrtf  and  when  to  the 
country.  Vide  Pleapxvq,  No.  2. 
13, 14.      Traverse.      Verifi* 

CATION. 

CONCLUSIVE. 

What  evidence  shall  be  conclusive, 
and  in  what  cases.  Vide  Admi« 
raltt,  No.  3.  Bankrupt,  No» 
53.  <&  Fo REIGN  Jud^metU, 
No.  2, 3. 

CONCURRENT. 

1«  What  remainders  are  said  to  |ie 

concurrent.     265,  487>  Q-  iSd<  n- 

£  e  3  2.  The 
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2.  The  inaccuracy  of  that  expres- 
sion.        -  -     Pa^488n. 


CONDEMNATION, 

Condemnation  in  a  foreign  court  of 
Admiralty.      Vide    Admikaltt, 

No.  3.      IVSURANCE,  No.  41. 

CONDITION. 

Vidt    AOREEMENT.        BaIL,   No.  6. 

BoKD,  No.  1,  2,  3,  4|  5. 


CONDITION  Precedent. 

1.  Instance  whore  the  vesting  of  a 
prior  limitation  is  not  a  condition 
precedent  in  a  will ;  Bradford  v. 
Foley,  H.  19  G.  3.  6z  to  G6 

2.  Instance  where  it  is ;  Doe  v.  Skipp- 
hard.H.  19  G.  3.  75  to  79 

3.  Whore  the  performance  of  one 
covenant  is  a.  condition  precedent  to 
another  ;  Kingston  v.  Preston,  B, 
R.E.  13  G,3.  689  to  691 

4.  Instances  of  conditions  precedent 
in  policies  of  insurance.  Vide  In- 
auRANCi,  No.  45,  46.  Lease, 
No.  6. 


CONDITIONAL  Limitation. 

Id  v///t conditional  limitations  are  all 
either  contingent  remainders  or  exe- 
cutory devises.      755,  n.  [l],  756 

t  CONFESSION  of  P&m>#. 

t  Vide  ACKKOWLBDOMENT. 

CONSCIENCE. 

Vide  Court,  No.  1. 

<a>  CONSIDERATION. 

O  1 .  There  is  a  sufficient  considera- 
tion, in  conscience,  to  support  an 


I 


action  for  a  promise  to  pay  a  dciff 
discharged  by  an  insol<uent  debtors'' 
act ;  Best  v.  Barber,  B.  R.  M.  23 
G.  3.  Page  101.  n.  [f  **2] 

<l>  2  5.  P.  (No.  1 .)  as  to  a  debt  dis- 
charged by  bankruptcy ;  Trueman 
V.  Fenton,  B,  R.  li.  17  G.  3.  Cock-^ 
shott  V.  Bennett,  B,  R.  M.  529  ^-3. 

101,n.  [t42<t>] 

CONSTABLE. 

1.  When  entitled  to  double  coj^#. 
Vide  Costs,  No.  7- 

2.  When  a  constable  may  plead  the 
general  issue,  and  give  matter  of 
justijication  in  evidence,  307 

3.  Q]/.  Whether  an  inhabitant  of  the 
city  of  Oxford f  but  entitled  to  the 
privileges  of  the  University^  is 
liable  to  serve  the  office  of  con- 
stable for  the  city.         531  to  538 

4.  An  attorney  is  nut  compellable ,  to 
serve  as  a  constable.  53S 

5.  Nor  an  alderman  of  London,     538 
6\  KiWelKDiCTMENT,  No.  7.    Lk£T, 

No.  1.     PEACE-Q/^ccr. 


CONSTRUCTION. 

1.  All  mercantile  contracts  ought  16 
have  a  liberal  construction.     27? 

2.  Subsoquont  words  in  au^tV/ordeed 
may  qualify  the  extent  of  prior  ge- 
neral words.  •  333 

i.  Instances  where  they  have  been 
held  to  do*  so.  -  3?3 

5.  The  palpable  mistake  of  a  word  in 
a  deed  shall  not  defeat  the  mani* 
'fest  intent  of  the  parties.  384 

5.  When  the  computation  of  time  is 
from  or  after  an  act  done,  the  day 

when  the  act  was  done  is  to  be  tii- 
eluded;  Rex  v.  Adderky,  M.  21 
G.3.  -  463  to  465 

6.  Observations  on  the  rule  in 
5>ie//ys  case.  489,491,497* 

501, 506,  n.  508 

7'  That  rule  does  not  h6ld  where  the 

estate  for  life  is  in  one  conveyance, 

and 
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and  the  imitation  to  the  heirs  in 
another;  Doe  v.  Fonnercau,  M,2l 
G,  3,  Page  487  to  509 

8.  Vide  Equity,  No.  2.  Maxims, 
No.  2,  9»  10,  11,  17,  IS.  PowBtt, 
No.  3,  8. 

CONTEMPT. 

Vide  Attachment,  No.  4.  Wit- 
ness, No.  3. 

CONTINGENCY. 

The  meaning  of  the  terms  "  double 

contingency,**  or  "  contingency  with 

a  double  aspect  J'        66,  494,  499, 

502,  593,  504,  &  n.  [2],  505,  n. 

CONTINGENT  Debt. 

Vide  Bankrupt,  No.  13,  14,  15, 
iG,  17,  18,  I9y20. 

CONTINGENT  Remainder. 

Vide  Remainder,  No.  6.  Will, 
No.  36. 

CONTRABAND. 
Vide  Smuggling. 

CONTRACT. 

1 .  Mercantile  contracts  ought  to  have 
a  liberal  consimction.  277 

2.  Vide  Agreement.  Allega- 
tion, No.  4.  Artillery.  As- 
sumpsit, No.  4.  Bankrupt, 
No.  22.  Court,  No.  5.  Exe- 
cutory, No.  1.  Gaming,  No.  1, 
2.  Indemnity.  Insurance, 
No.  41,  42,  43,  45,  46,  47. 
Partner,  No.  1.  Privity, 
Usury,  No.  4. 

+  CONVETANCE. 
i  A  Jine  and  the  deed  to  lead  tie 


,  uses^  are  to  be  considered  as  one 
conveyance. 


Page  45 


CONUSEE,  CONUSOR. 
Vide  Fixe,  No.  1. 

CONVICTION. 

1.  A  conviction  by  n  justice  of  poac6 
is  void,  unless  it  set  foith  the  evi- 
dence; Rex  V.  Read,  M.  21  G,S. 

486,  48^ 

2.  Difference  between  convictions 
and  orders  o(  jastices.       11 6,  663 

3.  Every  conviction  may  be  re- 
moved into  the  court  of  King's 
.Bench  by  certiorari,  unless  wherc^ 
the  power  is  expressly  takeft 
away  by  statute.  -  549 

4.  A  conviction  by  th^  commis^ 
sioncrs  of  excise  under  12  Car.  2. 
c.  24.  §  33,  cannot  be  removed  by 
certiorari ;  Rex  v.  Whitbread^  M. 
21  G.  3.  -  549  to  553 

5.  A  conviction  for  using  a  gun, 
**  being  an  engine  for  the  destruc- 
tion of  gawe,"  without  atlding 
that  the  party  used  it  for  the  de- 
struction of  game,  is  void;  Rex  v. 
Hunt,  R.  15  G.  3.       682,  n.  [Ij. 

6.  The  information  in  a  conviction 
for  killing  game  must  negative  all 
the  qualijications  in  22  &  23  Car. 
2.  c.  25.;  Rex  v.  Wheatman,  E, 
20  G.  3.  -         .         345,  ?46 

7.  Vide  Order,  No.  2. 

CONVOY. 

Vide  Insurance,  No.  8,  9^  20,  21, 
33,  34,  46.  " 

COPE. 

Cope  and  lot,  in  lead  mines,  are 
rateable  to  the  poor;  Roiclls  v. 
Gcll,  B.  R.  E,  \6  G.  3.  30*,  n.  [l] 

COPY. 

1.  The  copy  of  a  marriage  register 

is  good  evidence.     -     174,  59*,  n. 

Ee  4  2.  And 
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f .  And  of  iepositiofii  before  commis- 
stonen  of  bankrupt,  when  recorded 
according  to  5  G.  2  c.  30.  §  41. 

Pag€  2-i8,  n.  [l] 

3.  And  of  entries  in  the  journah  of 
parliament;  Rex  v.  Ixyrd  George 
Gordon,  H,2iG.  3.  593,  &  n.  [3], 

59h  n. 

4.  And  of  the  transfer  books  of  the 

East-India  Company,    593,  n.  [l], 

&  594,  n. 

5.  And  wherever  the  original  is  of  a 
public  nature,  though  not  a  re- 
cord.        -        .        -         594,  n. 

COPYHOLD. 

1.  Qu.  If  copyhold  estates  are  in- 
cluded in  the  word  hereditaments 
in  27  £/w.  c.  4.  §  2.      716,  n.  [1] 

2.  One  gross  jfiue  cannot  bo  assessed 
on  th^' admission  to  several  copy- 
hold tenements ;  Grant  v.  Astlc, 
r.  2lG.  3.  -         722  to  731 

3.  And  if  it  is  so  stated  (No.  2.)  in 
the  declaration  in  an  action  for 
the^ne,  (Vide  Assumpsit,  No. 
IJ.)  it  is  error,  and  not  cured  by 
verdict ;'G rant  v.Astle,  T.  21  G.  3. 

722,  731 

4.  Qu.  Whether  copyhold  tenures  arose 
owl  of  Ttlienage,       724,  q.  725,  n. 

5.  Vide  Fine  on  admission,  &c. 
No.  1.    Hereditament.    Mort- 

^  GAGE,  No.  14.  Que  Estate. 
Will,  No.  34,  35. 

CORONER, 

A  coroner  is  not  liable  to  serve  on 
juries,         -^      -         -  I90 

CORPORATION. 

1.  The  power  of  amotion  is  inciden 
tal  to  the  body  at  large  in  every 
corporation,  unless  where  it  is  ex- 
pressly confined  to  a  select  part, 
by  charter,  hye-law,  &c.  Rex  v. 
Lyme  Regis,  E.  ig^G.  3.  149  to  16O 

?.  Therefore,  in  a  return  to  a  man- 
damus to  res^)re,  if  it  is^  stated 


that  the  party  was  amoved'  by  the 
body  at  large,  it  is  unnecessary  to 
arer  that  the  power  is  vested  in 
theq^;  Rev  v.  Lyme  Regis,  E,  19 
G.  3.  -  Page  149  to  I60 

5.  If  the  party  means  to  contend 
that  it  is  coniined  to  a  select  part, 
he  must  alledge  it  in  repfy  to  the 
return,         -  -  -         159 

4,  Where  non-residence  is  a  good 
ground  of  amotion,  it  is  unneces- 
sary, before  proceeding  to  amove 
the  party,  to  summon  him  to 
come  ai\d  reside;  Rex  v.  Lyme 
Regis,  E.  19  G.  3.    -    149  to  16O 

O*  5.  But  the  non-residence  does 
not  actually  determine  the  office, 
till  a  judgment  of  amoval  has 
been  pronounced  by  the  corpora- 
tion ;  Rex  V.  Heaven,  B,  R.  M,  29 
G.3.        -        -      157,n.[<a>l] 

6.  Qti.  If  the  same  nicety  is  re- 
quired in  a  charge  to  ground  a 
disfranchisement  as  in  an  indict- 
ment,       -        -        -         -      182 

7.  To  prove  the  existence  of  an  ag- 
gregate corporation  consisting  of 
different  incorporated  trades,  en- 
tries of  admission  into  the  dif- 
ferent trades,  as  into  the  company 
of  carpenters,  the  company  of 
plasterers,  &c.  are  admissible  evi- 
dence ;  The  Company  of  Carpenters 
V.  Hayward,  £.  20 *G.  3.  374,  375 

8.  The  court  will  not  decide  the  va- 
lidity of  the  elect'nm  of  a  corpora- 
tor if  the  question  is  new  or  doubt* 
ful,  on  a  rule  to  shew  cause  for 
an  information  in  the  nature  of 
quo  warranto  ;  Rex  v.  Godwin,  E. 
20  G.  3.         -         -       397  to  401 

9.  FiWtf  Charter.  Custom,  No.  1. 
Information,  No.  4.  Stamps, 
No.  1. 

CORPORATOR, 

Vide  Corporation. 

costs. 

1.  The  plaintiff  in  an  action  for  tak- 

ing 
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ing  his  ship  or  goods,  shall  not 
have  costs,  although  a  verdict 
should  pass  for  him,  if  the  judge 
or  court  ctrtify  that  there  was 
probable  cause  of  seizure  as  con- 
traband,        -  -      Page  lOJ 

f  2.  A  certificate  that  a  trespass 
was  icii/ul  and  malicious  under  8 

6  9  f^'  3.  c.  n.  §  4,  made  out  of 
court  i>  voidf  and  docs  not  entitle 
the  plaintitl'  to  full  costs.     108,  n. 

[t46] 

3.  To  entitle  a  defendant  to  costs 
under  3  Jac.  1.  c.  15.  §  ^.  &  4, 
when  the  damages  are  under  40«. 
he  must  shew  that  he  is  rcsiant  in 
the  city  of  London,    245,  &  n.  [2] 

4.  Qzi.  If  he  must  not  also  shew  that 
the  plaintiff  is.       -      245,  n.  [2] 

5.  If  the  damages  are  under  40s.  in 
assumpsit  against  an  inhabitant  of 
Middlesex^  the  defendant  shall  have 
double  costs,  whether  the  plaintiff 
sue  in  his  own  right,  or  as  per* 
sonal  representative ;  Wase  v.  Wy- 
hurd,  lil.  20  G.  3.      -     246,  247. 

€.  But  a  personal  representative 
cannot  be  sued  hi  the  county 
court  of  Middlesex^  and  shall 
therefore  pay  costs,  though  the 
damages  are  under  40^.;  AUxDoy 
v^  Burrows,  M.  20  G.  3.  263,  264 

7-  To  entitle  a  constable,  justice  of 
peace,  &c.  to  double  costs  under 

7  Jac.  1.  c.  5,  it  must  be  certified 
by  the  judge  who  tried  the  cause, 
that  the  defendant  acted  by  virtue 
or  reason  of  his  office ;  Grindley 
V.  Holloway,  H.  ^0  G.  3.  307,  308 

t  8.  Unless  (No.  70  upon  a  special 
verdict,  it  appears  by  the  facts 
there  fouud,  that  the  defendant 
was  acting  by  virtue  of  his  office ; 
Rann  v.  Pickin,  B.  R,  M,  23  G.  3. 

308,  n.  [t  82] 

S»  On  a  rule  for  an  information, 
though  the  court  may  think  a 
ground  is  laid,  yet,  if  under  the 
circumstances  the  payment  of  the 
prosecutor's  costs  appears  an  ade- 
quate punishment,  th(*y  will  dis* 


charge  the  rule,  on  the  defen- 
dant's undertaking  so  to  do ;  Rex 
V.  Morgan,  H.  20  G.  3.  Page  314 

10.  In  taxing  costs,  the  contingent 
losses  which  witnesses  may  have 
suffered  by  obeying  the  subpana 
cannot  be  allowed ;  Thelhson  v. 
Staples^  T,  20  G.  3.  438,  439 

11 .  If  there  is  a  plea  of  tender  as  to 
part  and  non  assumpsit  as  to  the 
residue,  and,  the  issue  on  the  ten-^ 
der  being  found  for  the  defendant, 
the  balunce  proved  is  under  40s4 
yet  the  defendant,  though  within 
the  jurisdiction  of  the  county 
court  of  Middlesex,  is  not  entitled 
to  costs  under  23  G.  2.  c.  33. 
§  19;  Ileaward  v.  Hopkins,  JIf. 
21  G.  3.  -        •        448,  449 

12.  Nor  if  the  debt  is  reduced  under 
40*.  by  a  setoff.        -      448,  449 

13.  Where  there  are  issues  joined  on 
several  counts,  and  on  some 
'verdict  is  found  for  the  plaintiff, 
and  on  others  for  the  defendant^ 
the  defendant  shall  not  have  costs 
on  the  part  of  the  record  on 
which  the  verdict  is  found  for 
him  ;  Butcher  v.  Green,  £.  21  G.  3. 

67t,  678 

14.  Where  the  issue  is  found  for  the 
plaintiff  on  a  special  plea,  or  he 
has  judgment  on  demurrer  to 
such  plea,  he  is  to  havc^  costs,  by 
4  Ann.  c.  l6.  §  5.    -      6/8,  n.  [2] 

15.  Qu.  If  that  clause  of  4  Ann^ 
(No.  14.)  extends  to  cases  where 
there  is  judgment  for  the  plain thf 
on  a  demurrer  to  a  special  pleOf 
and  afterwards  a  verdict  for  the 
defendant  on     the   general    issue. 

67B,  n.  [2] 
Q^  l6.  If  there  arc  several  issues 
on. several  special  pleas  o(  justifi-' 
cation,  and,  on  the  general  plea 
of  7iot  guilty,  all  are  found  for 
the  plaintiff,  except  one  of  the 
special  justifications,  which  i9 
found  for  the  defendant,  but  af- 
terwards held  insufficient  in  point 
of  law,  so  that  the  plaintiff  haa 

judgment. 
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judgment,  the  plaintiff  shall  not 
have  the  costs  on  such  issue 
found  for  the  defendant ;  Kirk  v. 
iKowill,  B.  R.  E.  26'  G.  3. 

Pagr67S,n.[Q<0'] 

17.  An  avowant  shall  pay  costs  on 
the  special  avowries  found  against 
him;  Stone  v.  Forsyth^  B,  R.  T, 
22  G.  3.        .        -      709,  n.  [2] 

18  And  shall  not  have  costs  on  the 
affirmance  of  a  judt;mtnt  in  his 
favour  on  a  •writ  of  error. 

709,n.[2] 

19.  On  trespass  for  breaking  the 
plaintiff's  close,  and  digging  up 
the  soil  upon  the  place  in  which, 
&c.  and  taking  and  carrying  wxay 
the  same,  if  the  defendant  plead 
not  guilty y  and  a  verdict  is  found 
for  the  plaintiff,  but  with  damages 
under  40*.  and  the  judge  docs 
not  certify y  he  shall  have  no  more 
costs  than  darnages;  Clegg  v. 
Molyneuxy  T.  21  G\  3.     780,781 

20.    TlV/f  ACENT,    No.  1.      ALLtGA- 

TioN,  No.  2.  Husband,  No.  4. 
Prohibition,  No.  2.  Trial, 
No.  7,  8. 

COUNCIL, 

The  law  committee  of  the  Privy  Coun- 
cil cannot  send  a  case  to  a  court 
of  law  for  their  opinion.       344,  n. 

COUNSEL. 
Vide  Barrister. 

COUNT- 

1.  What  certainty  is  necessary  in  a 
count.     Fide  Certainty,  No.  2. 

2.  Vide  Costs,  No.  13.  Verdict, 
No.  6,  7. 

COUNTRY. 

When  a  plea,  &c.  should  conclude  to 
the    country.     Vide    Pleading, 

No.    12.      TjlAVEASE. 


COUNTY. 

1.  The  King  cannot  by  charter  au- 
thorize the  trial  of  crimes  out  of 
the  county  where  they  were  com- 
mitted ;  iiex  V.  Gough,  T.  21  G.  3. 

Page  791  to  798 

2.  Vide  Wales,  No.  4. 

COUNTY  Palatine. 

A  certiorari  does  not  lie  to  remove 
civil  proceedings  from  tiie  courts 
of  the\  countii*s  palatine  without 
special  cause  i  Zinck  r.  Jjington^ 
2\  21  G.:i.      ,  -        749  to  752 

COURT. 

t  L  Instances  of  what  the  court 
will  take  notice  of.  Vide  Cus- 
tom, No.  10.  Parliament, 
No.  1,2. 

t  2.  What  they  will  not  Vide 
Cusro.v,  No.  11.  Private  Sta- 
tute^  No.  2. 

t  3.  Instances  of  what  is  within  th« 
province  of  the  court,  an«l  what 
within  the  province  of  the  jury. 
Vide  Damages,  No.  5.  Insur- 
ance, No.  28.  Interest  cf  ^ 
Money,  No.  1,  2.  JuRT,  No.  3. 
Witness,  No,  1. 

4.  An  action  for  use  and  occupation 
does  not  lie  in  the  court  of  coff- 
science  for  the  city  of  London; 
Woolley  V.  Cloutman,  M,  20  G.  3. 

244  to  246 

3.  Nor  any  action  for  rent,  or  any 
real  contract,  or  for  any  debt  ant- 
ing by  reason  of  any  cause  con- 
cerning a  testament y  matrimony, 
or  any  thing  concerning  or  be- 
longing to  the  ecclesiastical  court. 

245 

6.  Nor  for  any  such  matters  (No.  5.) 
in  the  court  of  requests  for  the 
Toxcer  Hamlets.  -  243 

7.  An  inferior  court  cannot  grant  a 
I  fiew  trial,  -  -  380 
1  8,  A  court  of  error  may  award  a 

venirt 
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^ventre  de  novo ;  Grant  v.  Astlc^ 
T.21G.3.  -  Page72^,73i 
9.  But  not,  it  should  seem,  to 
an  inferior  court;  Trea/or  v.  IVally 
-B.R.£.26G.3.732,n.[+157<C^] 

10.  Court  Leet.    Vide  Leet. 

11.  Vide  Attorxet,  No.  \5,  17- 

COVENANT. 

1.  No  set  form  of  words  is  necessary 
to  constitute  a  covenant.    27»  766 

2.  Any    words    amounting    to    an  I 
agreement y  if  under  seal,  are  suffi- 
cient. -  -  7^6 

3.  If  there  is  a  poiccr  for  husband 
and  iDife  jointly  to  declare  the 
nses  of  a  Jine  of  th«  wife's  estate, 
and  the  husband  covenants  with 
a  lessee  for  quiet  possession  against 
any  person  claiming  under  the  hua- 
handy  his  executors  shall  be  liable 
if  the  lessee  is  evicted  by  a  re- 
mainder-man claiming  under  a 
joint  execution  of  the  power; 
Hurd  V.  Fletcher,  Af.   19  G.  3. 

43  to  45 

4.  A  covenant  for  rent  in  a  lease 
does  not  bind  an.  under-tenant  \ 
Holford  V.  Hatch,  E.  19  G.  3. 

183  to  187 
t  5.  If  the  whole  of  a  term  is  made 
over  by  the  lessee,  although  in 
the  deed  he  reserves  the  rent  and 
a  power  of  entrt/  for  non-payment 
to  himself  and  not  to  the  original 
leskor,  and  although  he  introduce 
new  covenants,  the  person  to 
whom  it  is  made  over  may  sue 
the  original  lessor  or  his  assignee 
of  the  reversion^  or  be  sued  by 
them,  as  assignee  of  the  term',  on 
the  respective  covenants  in  the 
original  lease ;  Palmer  v.  Edtoards, 
B.  R.  E.  23  G.  3.     i  87,  n.  [+  59], 

188,  n.  [t] 

t  6.  Qtf.  If  such  new  covenants 
(No.  5.)  arc  good.      -     188,  ri.  [t] 

7.  If  one  covenant  to  do  a  certain 
act  in  consideration  of  a  reward, 
and  the  other  party  prevent  the 


stipulated  thing  from  being  li- 
terally done,  and  accept  some- 
thing else  as  an  equivalent,  he 
may  be  sued  for  the  reward,  and 
the  reason  of  the  non-compliance 
with  the  literal  terms  averred  ia 
the  declaration;  Hotham  v.  The 
East  India  Company,  M.  20  G.  3. 
Page  272  to  278.  684  to  69S 

8.  Covenant  will  lie  against  an  ori- 
ginal lessee  before  he  takes  actual 
possession.         -        -         -      46 1 

9.  And  against  an  assignee  under  an 
absolute  indefeasible  assignment 
of  the  whole  interest  in  the  term ; 
Walker  v.  Reeves,  B.  R,  3L  22 
G.3.       -      46l,n.  [l],to463,  n. 

10.  But  not  against  a  mortgagee  oC 
the  term,  even  after  the  mortgage 
is  forfeited  till  he  takes  actual 
possession ;  Eaton  v.  Jaques,  M. 
20  G.  3.  -  455  to  461 

11.  In  a  common  indenture  of  ap» 
prenticcship  under  5  Elii^  c.  4,  be- 
tween the  father,  the  son,  and  the 
master;  the  father  is  answerable 
in  covenant  for  what  is  to  be  per- 
formed by  the  son  ;  Branch .  t. 
Ewington,  il/.  21  G.  3. 

518  to  519,  *  n-[2] 

12.  In  a  declaration  in  covenant,  it 
is  only  necessary  to  state  as  much 
of  tlic  deed  as  will  shew  the  plain- 
tiff's title.  -  -  667 

13.  And  that  need  not  be  done  wi 
ha;c  verba,  but  according  to  the 
legal  effect.  667  to  669 

14.  Where  something  is  covenanted 
or  agreed  to  be  done  by  each  of 
two  parties  at  the  same  time,  he 
who  was  ready  and  offered  to  per- 
form his  part,  but  was  discharged 
by  the  other,  may  maintain  an  ac- 
tion against  the  other  for  non- 
performance of  his  part;  Jones  v. 
Barklci/,  T.  21  G.  3.      684  to  695 

O  15.  So,  if  he  was  prevented  by 
the  neglect  and  default  of  .the 
other  party ;  Hotham  v.  2'he  East 
India  Company,  B,  R.  H.  27  G.  3. 

694,  n.  [O] 
lb\  Where 
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\6.  Where  there  arc  mutual  and  in- 
dependent covenants,  either  party 
may  recover  damages  for  a  breach 
by  the  other,  and  it  is  no  excuse 
for  the  defcMidant  to  a) ledge  a 
breach  by  the  plaintiff  of  the  co- 
venants to  be  performed  by  him. 

Page  690 

17*  Where  covenants  are  conditional 
and  dependant,  the  yerformancc 
of  the  one  is  a  condition  prectdent 
lo  the  performance  of  the  other  5 
Kingston  v.  Prestoriy  B,  R,  E,  IS 
G.  3.  689  to  691 

1-8.  Instances  where  covenants  or 
agreements  are  conditiwis  precedent, 
and  where  not.  684  to  695 

<0r  19.  Where  a  covenant  goes  to 
the  whole  of  the  consideration  on 
both  sides,  it  it  a  condition  prece- 
dent; Duke  of  St.  Alban^s  v. 
Skore^  C.  B.  T.  29  G.  3. 

690,  n.  [<t3t] 

20.  Instances  where  a  party  has  done 
enough  to  entitle  himself  to  an  ac- 
tion of  covenant,  or  upon  an 
agreement,  6S5  to  6S9 

21.  Instances  where  he  has  not, 

685  to  693 
122.  P'ide  Equity,   No.   2.      llus- 
BAXDy  No.  1,  2. 

COVENTRY. 
VideVoovL-rate,  No.  10,  11. 

.    r 

'   COVERT,  COVERTURE. 

FiMfeHuSBAVD. 

CREDlTOll. 
Vide  Bankrupt.    Decree,  No.  1. 

CRIMINAL  Conversation. 

1.  An  action  for  criminal  conversa- 
tion is  the  only  civil  case,  where 
the  actual  celebration  of  a  mar^ 
^  riage  must  be  proved.  174 

S.  Vide  Evidence,  No.  \7» 


CROSS  Remainder. 
Vide  Remainder,  No«  I,  Q* 


CRO\VS. 

Vide     ADMINISTRAtlOir,      No.     4. 

Bastaud,  No.  2.  Excise,  Ex<> 
TENT,  Forfeiture,  No.  1.  Na- 
vigable River. 

CRUISE. 

Sense  of  the  won!  **  cruise,"  in  />«/»- 
cie$  of  insurance.  Pogc  628 

CUSTOM, 

1.  A  corporation  being  entitled  to  li 
custon>ary  duty  on  corn  imported, 
a  custom  that  factors,  free  of  the 
corporation,  shall  receive  to  their 
own  use,  that  part  of  the  duty 
which  arises  from  com  consigned 
to  them  as  factors,  is  good  in  law; 
Cocksedge  v.  FanshaUy  E.19G. 3. 

119  to  134 

2.  Instances  of  customs  good  inlaw. 

126.  203 

3.  Of  customs  void  in  law. 

204  to  HOG 

4.  A  custom  that  tenants,  whether 
by  parole  or  deed,  shall  have  the 
uay^going  crop  after  the  expirs- 
tion  of  their  term,  is  good  in  law ; 
Wigglesworth  v.  Daliison^  T.  19 
G.3. 

201  to  207,  &  T!.  [7],  n.  [8] 

5.  So  is  a  custom  that  the  inhabit- 
ants of  a  manor  shall  grtnd-^all 
their  corn,  grain,  and  malt«  which 
by  them,  or  any  of  them,  shall  be 
used  or  spent,  ground  within  the 
manor— <ai  certain  mills ;  Cort  v. 
Birkbeck,  T.  29  G.  3. 

218  to  225 

6.  But  if  it  were,  that  they  shall 
grind— all  thcit  grain  whatsoever 

by 
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by  tliem  spent  or  sold — at  certain 
mills,  it  would  be  void.  Page  221 

7-  A  decree  to  establish  a  custom 
binds  all  persons  in  the  same  cir- 
cumstances with  the  original  de^ 
fendants ;  the  case  of  Manchester 
Milky  Due.  Lane.  E.36G.2. 

222,  &n.  [13] 

8.  In  case  of  a  direct  breach  of  the 
custom,  such  decree  (No.  7.)  may 
be  revived  by  scire  facias. 

222,  n.  [13] 

p.  But  where  it  is  only  evaded^  the 
proceeding  must  be  by  supple- 
mental bill.  222,  n.  [13] 

10.  The  court  takes  notice  of  such 
customs  of  London  as  have  been 
certified  by  the  recorder  ;  Blaquiere 
V.  Haukinsy  E.  20  G.  3. 

37&  to  380 

11.  But  will  not  take  notice  of  the 
custom  in  London,  that  an  action 
shall  lie  for  calling  a  woman 
^*  w/iorcy'  because  it  has  not  been 
certified.  330,  n.  [U].  Staunton 
V.  Jones,  N,  Fr,  aticr  M,  23  G.  3. 

380,  n.  [t96*],  381,n.  [t] 
t  12.  But  the  city  court  takes  notice 
of  the  customs  of  the  city. 

38l,n.[t] 
J3.  Fide  Evidexce,  No.  18.  20. 


D. 


DAMAGES. 

1.  The  plaintiff  in  an  action  for  tak- 
ing his  ship  or  goods,  shall  not 
recover  more  than  two-pence  da- 
mages, if  the  judge  or  court  cer^ 
tif'y  that  there  was  probable  cause 
of  sei  z  u  re  fo r  smuggling,  1 07 

2.  A  jury  may  give  interest  on  book- 
debts  in  name  of  damages.        376 

3.  A  court  of  error  may  give  interest 
as  damages  on  the  sum  recovered 
by  the  original  judgment,  on  the 


affirmance  thereof ;  Zinck  v. 
Langton,  B.  R.  T.  22  G.  3. 

Page  752,  n.  [3],  to  753,  n. 

4.  Where  there  are  entire  damages 
on  several  counts j  some  of  which 
are  bad  in  law,  it  is  error. 

377^  730.  731 

5.  Qu.  If.  the  court  may  not  assess 
the  damages  in  all  cases  where 
there  is  jjidgment  by  default. 

3l6,n.[l] 
<3^  6.  Instance  where  this  was  done 

in  an  action  on  a  promissory  note  ; 

Rashleigh  v.  Salman,  C.  B.  T.  29 

G.3.  3l(),n.[<l>l] 

7.  Vide  Bankruptcy,  No.  37,  38. 

Demuurcr  to  Evidence,  No.  3. 

Prize,  No.  4.     Verdict,    No. 

2,  3. 

DEBT. 

1  •  An  action  of  debt  will  lie  on  a^b- 
reign  judgment y  and  withotit  stat- 
ing in  the  declaration,  or  proving 
the  ground  of  the  judgment; 
Walker  v.  Whitter,  M.  19  G.  3. 

1  to  7 

2.  Debt  will  lie  wherever  indebitatus 
assumpsit  will.  6 

3.  Instances  of  actions  of  debt,  in 
which  it  is  not  necessary  to  prove 
the  exact  sum  laid  in  the  declara* 
tion.  6.  732,  n. 

4.  What  evidence  is  sufUcient  in  debt 
upon  a  bond,  where  the  subscribe 
ing  witness  cannot  be  produced  ; 
Coghlan  v.  Williamson,  H.IQG.  3. 

93 

5.  What  debts  are  proveable  under  a 

commission^oi  bankrupt,  SLiid  dis- 
charged by  the  certificate.  Vide 
Bankrupt,  No.  %  lU  15,  l6. 
19.  38. 

6.  What  are  not.  Vide  Bankrupt, 
No.  13.  14.  17.  20. 

7.  Vide  Witness,  No.  2. 

DECLARATION. 

1.  In  a  declaration  in  case  for  breach 
of  a  custotn  for  inhabitants  to  grind 

at 
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tit  tlic  plaintlfT's  mil],  it  is  not 
IK  ci'tisury  to  state  that  ttic  lolia- 
bimnis  "  bud  and  ought,  from 
litne  nhcrcdf,  &c."  nor  ibut  the 
mill  b  an  mciail  mi/L 

Page  318.  It.  [n] 

2.  P'ide  Allzoatios.  Amesd* 
KENT,  No,  ].  3.  Ahsumpbit, 
>Co.  7.  13.  lliLL  of  Eichange, 
Vo.  14.  23.  2+.  CoPVHOLD, 
No.  3.  CovESAKT,  No,  5.  7- 
12.  Debt,  No.  1.  3.  Husband, 
No.  I,S.  MALiciousPruKcuiitm. 
tivi.  tid Rrcnrd.  Pleading,  No. 
6,  7,  8.  20,  21,  23.  Oy  Mis-iiE- 
ciTAi.,  Su.  4.     btiERirr,  No.  6. 

DECREE. 

1.  If  any  one  knowing  of  a  decree 
purchase,  ihouvh  for  a  ■talmilile 
eoHtideretion,  llie  purchase  is/raur- 
duletil  and  -coid  as  against  the 
,  creditor  under  ihe  decree.  ,  88 
9.  Decree  lo  establish  a  tfttom. 
Vide  Custom,  No.  7.  8, 

3.  A  decree  which  only  recites  part 
of  th«  proceedings  cannot  be  read 
in  evidrnce  witbuut  tht;  bill  and 
answer.  -  -  580 

■t  DEED, 
t  I,  A  deed  to  lead  the  uses  of  a 
fine,  and  the  fine  are  to  b«  consi- 
dered as  the  same  conveyance.  45 
t  2.  A  mere  truttte  may  prove  the 
execution  of  the  deed  to  hitntelf. 
14I,n.[t  51] 

«a>  DEFAULT. 

fiy  1.  Where  there  ii  judgment  by 
default  on  a  bill  of  exchange,  or 
promii$ory  tutle,  they  must  be  pro- 
duced before  the  inquiry  jury. 

316,  n.  [2] 
<ty  2.  But  need  not  be  proied. 

3l6,n.  [0  2] 
<0-  3.  Vide  Damagm,  No.   5,  6. 
NoK-Puos,  No.  3. 


DELIVERY. 
Vide  MotiTUAGB,  No,  S. 

DEMAND. 

i.  A  denrand  is  necessary  before  »■ 
landlord  can  enter  for  non-pay- 
ment otrcnt.  Page  469.  4»6 

2.  Unless  where  six  months'  rent  is 
iu  arrear,  and  there  is  not  a  sufG- 
cient  dhtreu  on  the  premises. 

483.  486 

3.  Or  unless  the  necessity  of  a  de- 
mand is  waved  by  the  tenant,  by 
express  agreement.  48(> 

<I>  4.  In  the  case  of  land  the  de- 
mand may  be  on  the  most  noto- 
rious part  of  the  land,  and,  of  a 
house,  tn  the  houw;. 

485,  n.  [CSy] 

5.  A  demand  must  be  made  on  the 
acveptor  before  an  inJorsor  can  be 
sued  on  a.  hill  of  exchange  ;  Ruik- 
tony.A^mnoll,T.2\  G,  3. 

€r9  to  684 

DEMESNE. 

Tenant  in  ancient  demesne.  Vide 
Tesakt,  No,  1. 

DEMURRER. 

1.  Examples  of  good  causes  for  tpt- 
rial  deinuirer. 

94  to  97,  329  to  330,  683,  n.  [l] 

2.  Instance  of  what  is  not  a  cause 
for  tpecial  demurrer. 

4,  D.  []].  5,  n. 

■(■  3.  Qu.  How  far  it  is  good  cause 

that  ihe  tpecial  pita  amounts  to 

the  general  issue.  b'49,  a.  [l] 

DEMURRER  to  EvidiKe. 

1.  A  demurrer  to  ecu^nice  admits  th* 

truth  of  every  conclusion  of  fact 

which  the  jury  could  have  inferred 

ban 
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from  the  evidence  demurred  to  ; 
Covksedge  v.  Tansha\i\  E.  19  ^  3. 
Page  119  to  134.,  224 
^.  On  ft  demurrer  to  evidence  the 
party  cannot  lake  advantage  of 
any  objection  to  the  pleadings ; 
Cori  V.  Birkbeck,  T,  19  G.  3. 

218  to2W 

3.  When  evidence  is  demurred  to,  the 
juri/  may  assess  the  damages  con- 
ditionally. -         222,  n.[U] 

4.  If  they  do  not,  and  judgment  on 
the  demurrer  is  given  for  the  plain- 
tift*,  there  shall  be  a  writ  oT  1;?- 
quiry ;  Cort  v.  Birkbeck,  T.  19 
G.  3.  -  222  to  224 

5.  And  after  the  execution  thereof 
the  party  must  move  in  arrest  of 
the  final  judgment,  on  any  pbjco- 
tion  to  the  pleadings  ;  Cort  v.  Birk- 
heck,  T.19G.  3.  ?22  to  225 

DEPUTATION/or  kifling  Game. 
r/rfeGjiME,  No.  1. 

DEPOSITION. 

peposilions  before  commissioners  of 
bankrupt  f  when  recorded,  or  copies 
thereof,  are  evidence  to  prove  the 
time  of  the  act  of  bankruptcy  if 
specified  in  them  ;  Janson  v.  JVill- 
son,  M,  20  G.  3.  257  to  26*0 


DEVIATION. 

Vide  Iksurakce,  No.  7-  22,  23, 24, 
25,  26. 


DEVISE,  DEVISEE. 

1,  A  devise  is  not  a  purchase  within 
the  meaning  of  9  ^-  !•  c  7  ;  B.ex 
V.  Wivelingham,  T.2lG,  3. 

767  to  770. 

2.  Ftc/c  Executory  Derwc.  Mort- 
gage, No.  16.     W^LL. 


DISCONTINUANCE. 

* 

Vide  VEVAhActiotiy  No.  J. 

<Sy  DISCOUNT. 
<!>  Vide  Usury,  No.  9- 

DISCRETION. 

Instances  of  the  exercise  of  the  dis- 
cretionary power  of  the  court.  Vide 
Allegation,  No.  2.  Costs, 
No.  9.  Information.  Over- 
seek.  Practice.  Release. 
Trial. 

DISFRANCHISEMENT. 

Vide  Corporation,  No.  1,  2,  3, 
4,  5,  6. 

DISTRESS. 

1 .  In  the  notice  for  the  sale  of  a  dis- 
tress under  2  /F.  &  M.  c.  5,  it  is 
not  necessary  to  mention  when  the 
rent  became  due,  for  which  the 
distress  has  been  made ;  Moss  v. 
Gallimorcy  M,  20  G.  3. 

Page  279  to  283 

2.  A  grantee  or  mortgagee ^  -since  4 
jinn.  c.  16.  §  9i  niay  distrain  be- 
fore he  has  turned  his  right  into 
actual  possession  by  the  attorn* 
mcnt  of  the  tenant ;  Moss  v.  Gfl/- 
limore,  M.  20  G.  3.       279  to  283 

3.  If  a  candle-maker  or  maltstcryor- 
feit  the  single  duties,  and  then  be- 
come a  bsCnkrupt,  and  is  convicted 
after  the  assignment  of  his  estate, 
the  double  duties  may  be  distrain- 
ed for,  on  the  candies,  malt,  uten- 
sils, and  maUTJals  in  the  hands  of 
the  assignees ;  Stracey  v.  Hulse^ 
T.  20  G.  3.  41 1  to  4X6.  The  At- 
torney-General V.  Senior^  Scacc. 
1739.  415,  416,  n,[l].  Rexv. 
Fouler f  Scacc.  19  G.  3. 

415,  416,  n.  [2],  417.  n. 
4.  Distress 
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4.  Di«4trcss  is  not  incident  to  a^irf- 

Jann  rent  us  such,  unless  the  case 

is  brought  within  4  G.  2.  c.  28. 

^5.    Bradbunjw  irHg^t,  IL  21 

0,3.  -  P/7^e  624  to  628 

/».  K/rff  Demand,  No.  2.  Plead- 
ing, No.  9,  10.  Voon-ratCy  No. 
14. 

DISTRINGAS. 

AVhon  the  proceeding  a^^ainst  the  for- 
mer sheriff  is  by  distnngas,  and 
when  by  attachment,         -        404 

DIVIDEND. 
ri(fe  Bankrupt,  No.  32,  33. 

DIVIDING  Point. 
Vide  Insurance,  No.  6. 

DOWER. 

Firftf  Settlement,  No.  19. 

DRAWEE,  DRAWER. 
Vide  Bill  of  Exchange. 


E. 


EAST  INDIA  Company. 

1.  Several  resolutions  on  the  con- 
struction of  the  charter-parties  of 
the  East  India  Company. 

272  to  278 

2.  Copies  of  the  transfer  books  of  the 
East  India  Company  are  evidence, 

593,  n.  [3],  594,  n. 

ECCLESIASTICAL  Court. 

Vide  Apparitor.  Probate.  Proc- 
tor.   Prohibition.  Register. 


ECCLESIASTICAL  Lease. 

Ecclesiastical  leases  can  only  be  of 
lands  formerly  Ictten.      Pogc  573 


EJECTMENT. 

1.  Ejectment  will  lie  for  a  mine. 

305 

2.  An  attorney  cannot  be  lessee  in  an 
ejectment.  -         466,  n.  [l] 

3.  Where  it  is  clear  that  the  person 
in  \v'hom  the  legal  estate  is  vested, 
is  a  mere  trustee^  he  shall  not 
avail  himself  of  his  title  to  defeat 
his  cestui  que  trust  from  recover- 
ing in  ejectment.      721,  722.  777 

C3^  4.  But  qvarc  as  to  that  point ; 

vide  Doe,  Lessee  of  Iloddesden,  v. 

Staple,  B.  R.  AT.  29  G.  3. 

721,n.  [t  154  <l>] 
5.  Vide  Mortgage,    No.   1,  2,  3, 

4,  5.     Notice,  No.  1. 

ELECTION. 

1.  Vide  Corporation,  No.  8.  In- 
formation, No.  4.    Mayor. 

2.  Vide  Option. 

ELEGIT. 

1.  The  sheriff^  on  an  elegit  is  not 
bound  to  deliver  a  moiety  of  each 
particular  tenement  and  farm,  but 
only  certain  tenements  and  farms 
making,  in  value,  a  moiety  of  the 
whole;  Den  v.  The  Earl  ojfAbing^ 
don,  itf.  21  G.  3.  473  to  476 

2.  The  land  extended  under  an  elegit 
must  be  set  out  by  metes  and 
bounds.  -        476y  6c  n.  [l] 

EMBARGO. 

The  effect  of  an  embargo  on  policies 
of  insurance.  Vide  Insurancb, 
No.  30.  32,  33, 34,  35,  36. 

EMBLEMENTS. 

Vide  Mortgage,  No.  U. 

ENEMY. 
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ENEMY. 
Fide  Alien  Enany.    Prize. 

ENQUIRY. 

!•  A  writ  of  enquiry  is  not  necessary 
where  the  action  is  on  a  covenant 
for  the  payment  of  a  liquidated 
sura.  •  .  -P^gc  3 16' 

S.  On  the  execution  of  a  vsrit  of  en« 
quiry  in  an  action  on  a  written 
instrument,  the  instrument  must 
be  produced.  3l6,  &  n.  [2] 

3.  Vide  Damages,  No.  5,  6.  D£- 
MUU&ER  ^0  Evidence^  No.  4, 

ENROLMENT. 

1.  What  is  evidence  of  the  enrolment 
of  a  bargain  and  sale.  Vide  Evi- 
dence, No.  4. 

2.  Of  leases  in  the  Duchy  of  Lancas" 
tcr.     Vide  Evidence,  No.  5. 

ENTRY. 

1.  Actual  entry  is  necessary  to  avoid 
Kjine.        483,  &  n.  [l],  485,  486 

2.  Qu.  If  it  is  not  necessary  to  pre- 
vent the  operation  of  the  statute  of 
limitations  ?        -  485,  n.  [l] 

O  3.  So  held,  on  a  trial  at  bar, 
unless  there  be  some  special  rea- 
son to  the  contrary;  Ford  v. 
Greifj  B.  R.  H.  2  Ann. 

48,  n.  [I   O] 

<^  4.  Actual  entry  is  also  necessary 

to  support  trespass  for  mesne  pro* 

Jits  against  one  who  was  occupier 

when  the  title  accrued,  but  not  at 

the  time  of  the  ejectment. 

485,  n.  [1  <©•] 

EQUITABLE  Estate, 

1.  Residence  for  forty  days  on  an 
equitable  estate  gains  a  settlement; 
631,  6*32.  Rex  v.  Wivelingham,  T, 
21  G.  3.  .  767  to  770 

Vol.  IL 


2.  A  devisee  of  the  surplus  arisiifg 
from  the  sale  of  land  after  pay- 
ment of  debts  and  legacies,  has  an 
equitable  interest  in  the  land,  and 
may  keep  the  land,  paying  the 
debts  and  legacies.  tage  77 0 

3.  If  the  legal  interest  in  land  de* 
scend  in  tee-simple  ex  parte  ma-- 
tern^y  and  the  equitable  interest 
in  fee-simple  ex  parte  paterna,  or 
vice  *versd^  the  equitable  shall 
merge  in  the  legal  estate,  and  both 

^  follow  the  line  through  which  the 
legal  estate  descended ;  Goodright 
V.  IVclls,  T.  21  G.  3.     771  to  780 

4.  Vide  Ejectment,  No.  3. 


EQUITY. 

1.  In  all  cases  of  a  purchase  for 
'valuable  consideration,  equity  must 
follow,  not  lead  the  law..  22 

2.  The  construction  of  covenants  and 
agreements  must  be  the  same  in 
equity  and  at  law.  -  277 

3.  So  must  the  construction  of  powers, 

293 

f  4.  In  the  case  of  an  usurious  con* 

tract  equity  will  assist  the  debtor 

to  retain  all  above  legal  interest  if 

not  paid.  -  GSHt  n. 

f  5.  Or  to  recover  back  what  has 

been  paid  above  the  principal  and 

les;al  interest.  -  698,  n. 

6.  Fi(/r  Assignee,  No.  6.     Lease, 

No.  2. 

EQUITY  of  Redemption. 

Instance  where  a  court  of  law  takes 
notice  of  the  equity  of  redemption 
of  a  mortgagor,  after  the  mortgage 
has  been  Jorfeited.  Vide  Assig- 
nee, No.  4.    MoilTGAGE,  No.  l6» 

ERROR. 

1 .  If  error  is  assigned  on  a  mistake  in 

form,  the  mistake  may  be  amended 

\m  the  court  below,  pending  the 

r  £  urit 
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forii  of  error ;  Richardt  v.  Broton, 
E.  19  O.  3. 
Page  114  to  115,  &  n.  [l],  II6,  n. 

2.  And  in  this  a  penal  action;  Richards 
V.  Brotvn,  J5.  19G.S.     1 14  to  1 15 

3.  An  avomant  is  not  a  plaintiff 
within  3  Hen,  7.  c.  10,  and  is  not 
entitled  to  costs  or  damages  on  the 
affirmance  by  a  court  of  error  of 
a  judgment  in  his  favour. 

709,  n.  [i\ 

4.  Vide  Amendment,  No.  1.  3,  4, 
5,6.  Court,  No.  8.  Damages, 
No.  3, 4.  Exchequer  Chamber. 
t  NoN-Pro*.  No.  8. 

ESTATE. 

1.  When  general  words  in  a  'will  pass 
an  estate  for  life^  and  when  an 
estate  in  fee. 

417,  418.  759  to  764 

2.  A  devise  of  "  all  my  estate,"  or 
''  all  my  intertst,"  passes  an 
estate  in  fee-simple.        -        763 

3.  But  *'  all  my  lands  in  (or  at)  AJ* 
are  words  descriptive  of  locality, 
and  pass  only  a  /t/e-estate. 

434,  763 

4.  And  this,  although  the  testator 
should  have  marked  his  disappro- 
bation of  his  heir  at  law  by  a 
legacy  of  \s. ;  Right  v.  Sidebotham, 
T.  21G.3.        -  759  to  764 

5.  In  general,  if  an  estate  is  given 
indefinitely  without  words  of  limi- 
tation, an  interest  for  life  passes. 

756,  n. 

6.  Settlement  by  estate.  Vide  Set- 
tlement, No.  18, 19,  20,  21,  22, 
23.26,27,28,29. 

7*  Vide  Equitable  Estate.  Legal 
Estate.    Limitation. 

ESTOPPEL. 

What  certainty  is  necessary  in  estop- 
pels.    Vide  Certainty,  No.  5. 

EVIDENCE. 
1.  Parole  evidence  is  admissible  to 


rebut  the  resulting  use  to  the  co* 
nusor  of  a  jfne  ;  Roe  v.  Popham^ 
M,  19  G.  3.  Page  25  to  26 

2.  An  implied  revocation  of  a  wili 
may  be  rebutted  by  every  sort  of 
evidence.  -  -  39 

3.  The  writ  of  execution  is  not  evi- 
dence of  the  judgment^  unlesft 
against  the  party  to  the  action  in 
which  the  judgment  was  given. 

41  &  n.  (m) 

4.  The  certificate  of  the  auditor  of 
the  Duchy  of  Lancaster  is  suffi- 
cient evidence  of  the  enrolment  of 
a  Duchy  lease ;  Kinnersleyv^Orpe^ 
H.  196.3.'  -  56.5$ 

5.  So  the  indorsement  by  the  proper 
officer  is  sufficient  evidence  of  the 
enrolment  of  a  bargain  and  sale. 

57,58 

6.  In  debt  on  a  bondylf  it  is  proved 
that  the  defendant  admitted  the 
debt,  and  that  the  attendance  of 
the  subscribing  witness  could  not  be 
procured,  it  is  sufficient  to  prove 
the  hand- writing  of  the  defeoydant, 
and  of  the  witness ;  Coghlan  v. 
Williamson,  H.  19  G.  3.  93 

<l>  7.  By  Stat.  26  G.  3.  c.  57.  §  38. 
deeds  executed  in  the  East  Indies, 
when  the  subscribing  witnesses  re- 
side there,  are  made  evidence  in 
Great  Britain  on  proof  of  the 
hand- writing  of  the  parties  and  of 
the  witnesses.  92,  n.  [C^*] 

t  8.  In  an  action  by  the  assignees  of 
a  bankrupt  y  if  the  petitioning  credi- 
tors debt  arises  by  bond^  proof  of 
the  acknowledgment  of  the  bank" 
rvpt^  (the  obligor)  that  he  owed 
that  debt,  does  not  supersede  the 
necessity  of  calling  or  accounting 
for  the  absence  of  the  subscribing 
witness ;  Abbot  v.  Plumbe^  T.  19 
G.  3.  -  216,  217 

1 9*  Nor  is  such  acknowledgment 
sufficient  in  the  case  of  an  action 
on  the  bond  against  the  obligor. 

216,  217 

10.  Matter  of  defence  happening 
after  the  action  brought,  but  be* 

fore 


A  Table  of  the  Principal  Matters. 


fore  ptea  pleaded^  may  be  given  in 
evidence,  in  tiiose  actions  where 
special  matter  may  be  proved  on 
the  general  issue;  SulUvan  v.  Mon^ 
tague,  H.  19  G.  3. 

Page  106  to  113 

1 1 .  An  executor  who  takes  no  benC" 
Jicial  interest,  is  a  competent  wit' 
ti€J5S  to  prove  the  testators  sanity; 
Goodtitle  v.  Telford,  E.  I9  G,  3. 

139  to  141 

<l^  12.  Or  any  other  matter  concern- 
ing the.iw//.        141,  n.  [151  <$>] 

t  13.  So  is  a  bare  trustee  to  prove 
the  execution  of  the  dee(J  to  him- 
self. .  141  [t  51] 

14.  If  a  person  interested  execute  a 
surrender  or  release^  he  is  an  ad' 
missible  witness^  although  the  sur- 
renderee, &c.  should  refuse  to 
accept  the  suf render  or  release; 
Goodtitle  v.  Welford,  E.  I9  G.  3. 

139  to  141 

15.  It  is  no  objection  to  an  executors 
testimony,  that  he  may  be  liable 
to  actions  as  executor  de  son  tort, 

141 

16.  When  copies  are  cvidencf.  Vide 
Copy. 

17.  The  minister  and  subscribing 
witnesses  to  the  register  are  not 
the  only  competent  witnesses  to 
prove  the  identity  of  the  persons 
married;  Birt  v.  BarloWy  £.19 
G.  3.  -  171  to  176 

18.  One  who  has  acted  in  breach  of 
an  alleged  custom  is  not  a  compe* 
tent  witness  to  disprove  the  cus- 
tom; The  Company  of  Carpenters 
V.  Hayward^  E.  20  G.  3. 

374,  375 

19.  To  prove  the  manner  of  con- 
ducting a  particular  branch  of 
trade  at  one  place,  evidence  may 
be  given  of  the  manner  of  con- 
ducting the  same  branch  at  an- 
other place ;  Noble  v.  Kennowayj 
M.21G.3.  -         510  to  513 

SO.  Evidence  of  the  custom  of  one 
manor  is  not  admissible  to  prove 
the  custom  of  another  manor.  513 


21.  Instance  where  Evidence  of  opt' 
nion  is  not  admissible;  Syers  v* 
Bridge,  M.2\G.^. 

Page  527  to  531 

22.  A  witness  is  not  bound  to  an-^ 
sWer  whether  he  is  a  papist ;  Rex 
v.  Lord  George  Gordon,  If.  21 
G.3.  -  .  593 

23.  The  acknowledgment  of  one  out 
of  several  drawers  of  a  joint  and 
several  promissory  note  may  be 
given  in  evidence  on  a  separate 
action  against  any  of  the  others^ 
and  will  take  the  case  out  of  the 
statute  of  limitations;  Wkitcomb 
v.JVhiting,  E,  21  G.3. 

652,653,  &n.[l] 

24.  Instance  where  a  party  offering 
what  is  not  the  best  evidence,  it 
shall  be  read  if  it  make  against 
him;  Bermon  v.  JFoodbridge,  T.  2^ 
G.  3.  -  781  to  788 

25.  Vide  Bankrupt,  No.  13.  27. 
Capias,  No.  3.  Corporation', 
No.  7.  DECrEP.,  No.  3.  De- 
mur R  E  a  ^0  Evidence.  Feme  Co^ 
vert.  No.  3.     Game,  No.  3.     In- 

PICT^EKT,    No,  4.      OpIMXOK* 

EXCHANGE. 
Fidf  Bill  of  Exchange, 

EXCHEQUER  Chamber. 

i.  A  writ  of  error  from  the  King*s 
Bench  to  the  Exchequer  Chamber, 
cannot  be  quashed  in  the  King's 
Bench;  Uoy4  v.  i^cutt,  £.20  G.  3. 

350  to  359 
t2.  Nor  in  the  court  oi  Chancery ; 
Lloyd  V.  Skutty  Cane, 

353,  n.  [tpl] 
3.  Qu.    If  a  writ  of  error  lies  from 
the  King's  Bench  to  the  Exchequer 
Chamber  in  a  qui  tarn  action  of 
debt.  -  351,  352 

t4.  Resolved,  that  it  does;  lAoyd 
v.  Skutty  Cam.  Scacc. 

353,  n.  [t  pi] 

5.  Qu,  If  in  any  case  when  the  flc^on 

*  is  by  original.  352,  &  n.  [3] 

F  f  2  6.  It 
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$.  It  does  not  lie  in  actions  <le  koM' 
dalit  magnatym.  Page  351 

7.  Od  a  writ  of  error  from  the  Kifg'* 
Bawi,  only  a  trantcript  of  tbe 
record  is  teut  into  the  Exchequer 
Chamber.  •         353,  a.  [3] 

8.  The  statute  of  3  Hen.  7.  c.  10. 
extends  to  the  court  of  eiror  from 
the  Kiug't  Bmch  to  tbe  luxcliec|uer 

.   Chamber.  .  -  752,  n.  [3] 

$■  Yt't  the  practice  of  that  court  bas 
been  not  to  al/im  interest  on  tbe 
money  recovered  by  the  judgmtnt 
below,  when  affirmed.  752,  n.  [3] 
1 10,  But  sucb  practice  has  been  de- 
parted from,  and  interest  allowed 
there,  in  some  late  cases. 

753,n.[f] 

EXCISE, 

1.  A  ptnatty  for  not  paying  the  ex- 
cise duties  upon  candles,  Incurred 
befote  a  bankrvpicy,  but  not  sub- 
stantiated by  conviction  till  after, 
continues  a  Iten  upon  the  tstatt 
It)  the  hands  of  tbe  (utignert,  and 
may  be  dhtrained  for;  Stracy  v. 
Hulse,  T.  20  G.  3.       411  to  4)6 

2.  So  in  the  CHseW  malt ;  Attomry 
General  v.  Smior ;  Scace,  1739- 
415,  416;  n.  [1].  Ha  v.  Fowler, 
Scacc.  19  G.  3. 

415,  4l6,  n.[3],  417,  n. 

3.  rufeCEETIOKARI,  N0.5.   COM- 

HISS10XBR8  ofEteitt. 

EXCLUSIVE. 
When  a  tmt  specified  is  to  be  ex- 
clusive, and  when  inciutive.    Vide 
"  After."   '*  f  aoM."    Hue  and 
Cry. 

EXECUTION. 

1.  I£>  plaintiff  cannot  find  sufficient 
effects  to  satisfy  )at  judgment,  the 
tmrt  will  order  the  i;ieH^  to  re- 
tain for  hit  use  money  which  he 
has  levied  in  an  action  at  the  suit 


of  the  defendant;  jfrmittead  ▼. 
PUtpot,  T.  19  G.  3.  Page  331 
S.  Vide  Elboit.  Evidchce,  No.  3. 
Extent.  Hiibbani>,  No.3.  Ik- 
sotvsTiT  Debtor,  No.  7.  Judo- 
KENT,  No.  8,  9.  tiov-Prai.  No. 
6,  9-  Pabtneb,  No.  2.  Sbb* 
Rirr,  No.  1,4,6,  7.    ' 

EXECUTOR. 

1.  An  executor  cannot  be  sued  in 
the  courtly  court  of  Middletex; 
Aihcay  V.  Btirrouit,  it.  SO  G.  3. 

263,  S64 

2.  Kii/eAnKiNiSTBATiOK.  (ST'Eti- 
Dxnce,  No.  11,  12. 

EXECUTORY. 

If  money  is  paid  on  an  illegal 
cmtracl,  while  *the  contract  re- 
mains executory  the  money  may 
be  recovered  back,  in  an  actios 
for  money  had  and  received,    471 

EXECUTORY  De-oUe. 

>.  An  executory  devise  of  a  real 
estate  to  B.  after  one  to  the  hein 
bf  tbe  body  of  A.  is  not  loo  re- 
mote, because  it  must  vest  either 
iti  possession  or  as  a  remainder  on 
the  death  of  ^,;  Doe  v.Fomtertou, 
M.21G.3.         -  467  to  509 

2.  Vide  Hehainder,  No.  3,  4,  5. 
Will,  No.  27,  28,  29. 

EXEMPTION. 

I.  PrMcri^fi'i'e  exemptions  from  serv- 
ing on  Juriei  are  not  taken  away 
by  any  of  the  statutes  concerning 
juries;  lUxv.Pugk,  E.  19  G.  3. 
188  to  191 

S.  f^  Constable,  No.  3,  4, 5. 

EXTENT. 

t.  An  extent  of  the  Croaiii  in  case  of 

.   a  baiikniptcy  does  not  attach  if 

issued  after  the  attignmait.     415 

S.  Nor 
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2.  Nor  in  the  case  of  aciionsy  if  after 
Judgment.  -  Page  415 


FEE-FARM. 

1.  A  fee-farm  rent  is  a  rent  granted 
in  fee,  of  at  least  one-fourth  the 
value  of  the  land  at  the  time  of 
the  grant.         -         627  Sfn,[l] 

2.  It  may  either  be  a  rf/i/-service, 
rent-seek,  or  rent-charge. 

627,  n.  [1] 
t  3.  Though  some  think  the  term  is 
properly  only  applicable  to  rents- 
service.  -         627,  n.  [tl283 

FELON,  FELONY. 

Vide  Forfeiture,  No.  1.  Peace- 
Officer.     llioT,  t^o.  4,  6. 

FEME  Cotert. 

J.  A  feme  covert  is  capable  of  pur- 
chasing of  others,  withQjuX  the  con- 
currence of  her  husband^  subject 
to  disagreement,  which  will  divest 
the  eslatc  ;  Bamf other  v.  Jordan^ 
M.21G.3.  -  452 

2.  Hence,  in  cov€nant  for  rent  against 
an  assignee^  an  assignment  over  be- 
fore  the  rent  accrued  is  a  good 
plea  though  the  plaintiff  reply  that 
the  assignee  over  is  a  feme  covert ; 
Barnfather  y.Jordan^fil.  21  G.  3. 

452 

3.  A  feme  covert*s  v)iU  pf  personal 
estate,  authorized  by  a  power  in 
a  marriage  settlement^  cannot  be 
given  in  evidence  till  proved  in  the 
ecclesiastical  court;  Stone  v.  JFbr- 
sjftk,  7.21  G.  3.   ^      707  to  709 

<S^  4.  But  the  regular  course  in  such 
cases  is  for  the  spiritual  court  not 
to  grant  probate  of  the  will,  but 
administration  with  the  will  (as  a 
testamentary  paper)  annexed. 

709,  n.  [t  150  «>] 

5.  Vide  livEZAVD* 


FEOFFMENT. 

If  tenant  ex  parte  matema  make  a 
feofiment  to  the  use  of  his  maternal 
heirs,  and  the  feoffee  re-enfeoff  him 
expressly  to  the  use  of  those  heirs, 
yet  the  re-infeoffment  shall  epqm 
to  the  paternal  heirs ;  Doe  v.  Putt, 
C.  B.  T.  8  G.  3. 

Page  773,  4-  n.  [l],  775, 
Sp  n.  [2].  776,  n: 

FICTION  0/ Low. 
/^fd!f  Bill,  No.  1.  Maxims,  No.  5« 

FINE. 

1.  Parole  evidence  is  admissible,  to 
rebut  the  resulting  use  to  the  co- 
musor  in  favour  of  the  conusee; 
Roe  V.  Popham^  M.  19  G.  3. 

25  to  26 

2.  The  fine  and  deed  to  lead  the 
uses  are  to  be  considered  as  one 
^conveyance.  -  45 

3.  Actual  entry  is  necessary  to  avoid 
fH&i^e,  483, 4'm[l]>485 

FINE  on  Admission  to  a  Copj/koldm 

1.  Two  years  rent,  without  any  de- 
duction for  the  land-tax^  is  fixed 
as  the  sum  as!»^s8able  for  an  arbi^ 
trary  fine  on  admission  to  a  copy* 
hold  estates  Astle  v.  Grant,  C.  Bs 

724,  n  [2],  to  727,  n. 

2.  Fide  Assvmpsit,  ^o.  11, 12,  IS. 

FISHERY, 

1.  Qtf.  Whether  there  can  be  a  se- 
veral fishery  without  the  owner- 
ship of  the  soil.  -  56 

2.  A  person  who  fishes  in  the  fishery 
of  anot4ier  for  the  avowed  purpose 
of  giving  rise  to  an  action  to  try 
the  right,  is  not  liable  to  &  penalty 
under  5  G.  3.  c.  14  ;  Kthnersley 
V.  WiUiam  Orpe,  Af.  21  G.  3. 

517,518. 


Ff  3 


FOREIGN 
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FOREIGN  Attachment. 
yid(  Attachment,  No.  2,  5,  4. 

«>  FOREIGN  Bill  of  Exchange. 
flt>  f^ide  BUL  ofExchangCy  No.  10. 

FOREIGN  Judgment. 

<l>  1.  /^^  Assumpsit,  No.  1. 
Debt,  No.  1. 

Cy  2.  Qu.  Whether  foreign  judg- 
ments are  not  conclusive^  in  this 
country,  on  the  parties  ?  Galbraith 
V.  Neville,  B.  R.  E.  29  G.  3. 

Page  5,  n.  [ca>  2] 

C^  3.  Judgments  of  a  foreign  court 
o/*  admiralty  certainly  are ;  Ber- 
nardi  v.  Motteux,  if.  21  G.  3. 

5,  n.  \Qy  1} 

FOREIGN  5^i>*  and  Froperty. 
yide  lN9ViiANCEy  No.  31, 41, 50,51. 

FORFEITURE. 

!•  The  goods  of  a  felon  vesting  in 
the  Crown  by  forfeiture  or  not 
subject  to  the  debu  of  the  felon. 

545,  546 

S.  Forfeiture  of  a  penalty  in  an  agree- 
mentp  bondj  6lc.  Fide  Aguee- 
MENT,  No.  6.  Annuity,  No.  1, 
8,4,5.  Bail,  No.  6.  Insolvent 
Debtor^  No.  1.     Lease,  No.  6,  8. 

3.  Forfeiture  of  an  office.  Fide  Al- 
derman, No.  1.  Capital  Bur- 
gess. 

4.  Forfeiture  under  the  excise 
lam.    ^ide  Distress.  No.  3. 

FORGERY. 

Vide  BrtL  of  Exchange,  No.  17,  IP. 
Indictment,  No.  4.  Limit a- 
TiOM  cf  Actions^  No.  4. 

FRAUD. 

1.  There  may  be  cases  which yratfd 
will  take  out  of  the  statute  Of  iirmi-  i 
iiAioni.  «  -  £5$  | 


2.  /'iV/c  Bankrupt,  No.  3,  4,  5,  6, 
24,  25,  2b,  30,  35,  36'.  Decree, 
No.  1.  Insurance,  No.  13* 
Judgment,  No.  7  Limitation 
of  Actions  y  No.  5,  6.  Maxims, 
No.  6.  Pleading,  No.  18. 
Power,  No.  9.  Ransom,  No.  5. 
Release,  No.  2.  Settlement, 
No.  18. 

1 3.  The  statute  of  frauds  and  perjU" 
ries,  Fide  the  Table  of  Statutes 
after  title  Statute. 

FREIGHT. 

1.  The  freight  is  a  lien  on  the  cargd 
of  the  ship.  -         Pffgc  104 

2.  No  freight  is  due  unless  the  ship 
arrive.        -  -        541,  542 


99 


"  FROM. 


1.  Instance  when  "  from  such  a 
day"  includes  the  day ;  Pvgh  v. 
The  Duke  of  Leeds,  B,  R  M.  18 
G.  3.  53,  n.[  15]  *[<»•] 

<&>•  2.  Instance  where  **  trom  a 
place"  is  exclusive;  Rex  v.  Gam* 
lingay,  B.  R.  H.  30  G.  3. 

53,n.[l5][«5*] 


G. 


GAME. 

1.  A  lord  of  a  hundred  or  toapeutakt 
cannot  grant  a  deputation  to  kill 
game ;  The  Earl  of  Aylesbury  v. 
Pattison,  M.  i9  G.  3.      28  to  30 

2.  In  a  conviction  for  killing  game 
the  information  must  negative 
every  one^^of  the  qualifications 
mentioned  in  22  &  23  Car.  2. 
c.  25 ;  Rex  v.  Wkeatman,  E.  20 
G.  3.  -  345, 346 

0S>3.  But  the  evidence  needs  not; 
Rex  v.  Crowther,  if.  26  G.  3. 

346,  n.  [<»} 
4.  A  coMVtUion 
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4.  A  conviction  for  using  a  gun, 
"  being  an  engine  for  the  destruc- 
tion of  game,"  is  void,  unless  it 
add  that  the  party  used  it  for  the 
destruction  of  game ;  Rex  v.  Hunt, 
E.  15  Gy3.  Page6S3,n.  [l] 

GAMING. 

1.  Contracts  as  well  as  securities  for 
money  lost  at  play  are  void,    743 

2.  Securities  but  not  contracts  for 
money  lent  to  play  with  are  void. 

741,  743 

3.  A  bill  of  exchange  or  promissory 
note  for  money  lost  at  play  is  void 
in  the  hands  of  an  indorsee,  thouc^h 
for  valuable  consideration,  and  with- 
out notice.  '  -  635, 743 

GENERAL  Issue. 

Vide  Constable,  No.  2.  Costs, 
No.  15, 19.  Mis-recital,  No.  2. 
Pleading,  No.  10,  11,  12. 

GLOUCESTER. 

Perjury  being  committed  in  the  booth- 
hall  within  the  limits  of  the  county 
of  the  city  of  Gloucester,  on  the 
triaiof  a  cause  before  a  jury  of 
the  county  at  large,  the  indict- 
7fient  may  be  found  and  tried  by 
juries  of  the  county  at  large ;  Rex 
V.  Gough^  T.21G.  3.  791  to  797 

GRACE. 

Qu.  Whether  the  drawer  of  a  pro^ 
nussory  note  is  entitled  to  days  of 
grace  ?        -        -      63,  &  n.  [2] 

GREAT  Sessions. 
Vide  Wales,  No.  1,  3,  5.  , 

GROATS. 
Vide  Lord's  Act. 


t  GROSSE  Aventurt. 

t  What  is  a  contract  a  la  grasse 
aventurt^  explained. 

P«^e291,n.  [1] 


H 


HABEAS  Corpus. 

1.  The  court  will  not  grant  a  habeas 
corpus  ad  testificandum  to  bring 
up  a  prisoner  of  war;  Furly  \. 
Nevnham,  T.  20  G.  3.    419,  420 

2.  What  certainty  is  required  in  re- 
tums  to  writs  of  habeas  corpus. 
Vide  Certainty,  No.  2. 

HEIR. 

Words  in  a  will  tending  (o  disinherit 
an  heir  at  law,  will  not  have  that 
effect  unless  the  estate  is  com- 
pletely devised  to  another.       763 

HEIRS. 

1.  Instances  where  the  word  "  heirs" 
shall  be  construed  to  mean  heirs 
of  the  body.      266,  267,  &  n.  [l] 

<C^  2.  They  may  be  so  restrained, 
by  subsequent  words,  in  the  case 
of  a  deed  as  well  as  of  a  will. 

266,  n.  [O] 

3.  When  "  heirs  of  the  body"  are 
words  of  limitation.       340  to  345 

4.  When  words  of  purchase. 

487  to  509,  506^  n. 

5.  Where  maternal  shall  be  pro- 
ferred  to  paternal  heirs.  Vi^e 
Equitable  Estate,  No.  3. 

6.  Where  the  paternal  heirs  shall  be 
prefeiTed.     Vide  Feoffment. 

HERBAGE  and  Pannage, 

1.  What  passes  by  a  grant  of  herb- 
age and  pannage.  •         303 

2.  Qu.  Whether  herbage  and  pan* 
nage  are  rateable  to  the  poor.v 

302  to  305 

<l>  3.  The  ranger  of  a  royal  park 

is  not  rateable  for  herbasje  and 

*  1 4t  pannage  • 
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pannage;     Lord  Bute  v.   Grwi- 
dall,  B.  R.  T.  26  G,  3. 

Page  305,  n.  [d  <l>] 

i.  Ejectment  or  trespass  will  not  lie 

for  herbage  and  pannage,        304 

HEREDITAMENT. 

Qu,  U  copyholds  B,rc  included  in  the 
word  *•  hereditaments"  in  27  Eiiz. 
c.^.^Q.        -        r      7l6,  n.[i] 

HIGH  Treason. 
Vide  Treason. 

HIGHWAY, 

J.  U  a  parish y  consisting  of  two  dis- 
tricts which  arc  bound  to  repair 
separately,  be  convicted  for  not 
repairing  the  road  in  one  of  the 
districts,  the  other  having  notice 
of  the  indictment^  the  court  will 
consider  it  as  being  substantially 
the  conviction  of  the  district  which 
ought  to  have  repaired,  and,  if 
the  Jine  has  been  levied  on  an  in- 
habitant  of  the  other^  will  grant  a 
special  mandamus  for  a  rate  on 
the  district  bound  to  repair;  Rex 
y.  Townshend,  T,  20  G.  3. 

421,  422 

fl.  When  a  highway  is  overflowed 

OT  out  of  repair,  passengers  may 

justify  going    on    the    adjoining 

land.        -        -      746, 747, 749 

t  3.  Statute  of  bridges  and  high- 
ways. Vide  Tab  LB  of  Statutes 
after  title  Statute. 

HIRING. 

Settlement  by  hiring  and  service » 
Vide  Settlement,  No.  8,  9,  10, 
li;  12,  13,  14,  15,24. 

HORSES. 

1.  Unsound  horses.       Vide  Wxa- 

rakty. 
2f  Hoiscs  employed  in  drawing  the 


artillery  are  biUetable  under  the 
mutiny  act,  whether  they  belong 
to  the  ordnance  or  are  tumishcd 
by  contract ;  Read  v.  WUloM^  T. 
20  G.  3        «      Page  4^2  to  426 

HOSTAGE. 
Vide  Ransom,  No.  1,  4« 

O  HOUSE  of  Commons. 
O  Vide  Jov^TSALSf 


HOUSES. 

How  to  be  rated  for  the  poor. 
FoojL-rate,  No.  15. 


Vide 


HOVERING. 
Hovering  act.     •    609)  &  n.  (a) 

HUE  and  Cry. 

Proceedings  against  the  hundred  on 
the  statutes  of  hue  and  cry  must 
be  commenced  within  a  year  after 
the  robbery  committed,  and  the 
day  on  which  it  was  committed  is 
to  be  included  in  computing  the 
year.  •  -  -         465 

HUNDRED. 

1.  A  lord  of  a  hundred  cannot  ap- 
point a  ^flwie-kecper ;  The  Earl  of 
Aylesbury  v.  Pattison^  Id.  19  ^-  3. 

28  to  30 

2.  The  hundred  is  not  liable  if  the 
robber  is  taken  within  40  days 
after  the  crime  was  committed. 

704 

3.  Vide  Black  Act.  Hue  mulCry. 
Riot,  No.  1,  2,  3,  5. 

HUSBAND. 

1.  In  an  action  of  covenant  by  the 
husband  of  tenant  in  fee,  he  must 
declare  on  a  seisin  in  their  de- 
mesne as  of  fee,  in  himself  and 

his 
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his  wife,   in   right   of   his   wife; 
Folyblank  V.  Hawkins.  H.  20  G.  3. 

Page  329,  330 

2.  If  he  declare  on  a  seisin  in  his 
demesne,  as  of  freehold,  in  right 

.  of  his  wife,  it  will  be  had  on  spe- 
cial demurrer;  Folyhlank  v.  Haw- 
kins, H.  20  G.  3.       -     .329;  330 

3.  The  husband  cannot  have  execu- 
Hon  for  the  costs  on  a  plea  of  co- 
Terture  found  for  the  defendant, 
without  a  tfciVe/flcifl*;  WortUyy. 
Raifner,  E,  21  G.  3.        -       6S7 

4.  Vide  Covenant,   No.  3.     Set* 

TLEMENT,  No.  1,  2. 


I.  J. 

JAMAICA- 

I.  Qtf.  Whether  the  statute  ofyVotfi/^ 
extends  to  Jamaica.  38 

<0*  2.  It  does  not  to  Barbadoes. 

38,  n.  [<0^] 

IDENTITY. 

What  shall  be  evidence  of  identity 
in  a  question  of  actual  marriage. 
Vide  Evidence,  No.  15. 

t  IMMATERIAL. 

Immaterial  allegations  in  pleading. 
Vide  Allxoation,  No.  3. 

IMPERTINENT. 

Impertinent  allegations  in  pleading. 
Vide  Allegation,  No.  ] ,  2. 

IMPUCATION. 

1.  When  an  estate  shall  be  raised 
by  implication,  in  a  will. 

492,  498,501,507,  n.  [3] 

2.  Vide  Presumption.  Remain- 
der, Ifo.  1,  2.  Return,  No. 
4,6. 


INCLUSIVE. 

When  a  time  specified  is  to  be  in- 
clusive and  when  exclusive.  Vide 
"After."  ^''From."  UvEond 
Cry. 

INDEBITATUS  Assumpsit. 

Vide  Assumpsit,  No.  1,  4,  5,  6,  7. 
8,  9,  n,  12,  13,  14,  15,  16. 
Bankrupt,  No.  32,  33,  34,  35. 

INDEMNITY. 

A  mercantile  policy  of  insurance  is 
a  mere  contract  of  indemnity. ' 

Page  470,  786 

INDENTURE. 

Indenture  of  apprenticeship.  Vide 
Covenant,  No.  11. 

INDICTMENT. 

1.  An  indictmentis  insuffipient  when- 
ever all  the  facts  charged  may  be 
true,  and  yet  the  party  be  inno- 
cent -  .  -         133 

2.  Another  prosecution  depending 
for  the  same  crime,  cannot  be 
pleaded  in  abatement  to  an  indict- 
ment. -      /    240,  &  n.  [1] 

3.  The  court  will  not  quash  an  in- 
dictment on  the  motion  of  the 
prosecutor  unless  on  the  ground 
of  insufficitncy.         -         240, 241 

4.  The  words  ''  purporting  to  be  a 
bank-note,"  in  an  indictment,  mean 
that  the  note,  upon  the  face  of  it, 
appears  to  be  a  bank-note,  and 
the  want  of  such  appearance  can- 
not be  supplied  by  evidence  of  re- 
presentations of  the  party  when 
he  disposed  of  it;  Rex  v.  J  ones  ^ 
M.  20  G.  3.         -         300  to  302 

5.  An  indictment  for  obstructing 
the  execution  of  a  potcer  granted 
by  statute,  lies  at  common  law, 
and  ought  not  to  conclude  ^'  con^ 

tra 
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tra  formam  statuti  ;**  Rex  v.  Smith, 
T.  20  G.  3.  Page  441  to  446 

6.  But  an  indictment  for  an  offence 
created  by  statute,  is  bad,  unless 
it  conclude  "  eontra  for  mam  stO" 
tvtir  -  .  -         445 

7.  An  indictment  for  not  serving 
the  office  of  constable  under  an 
appointment  by  a  corporation, 
without  shewing  a  right  in  the 
corporation  to  appoint  by  grant 
or  prescription,  is  bad. 

534,  536,  538 

8.  Vide  Certainty,  No.  2.  Glou- 
cester. Murder,  No.  2.  Trea- 
son, No.  1.     Variance,  No.  1. 

VfiRDICT,   No.  7- 

INDORSEE,      IN  DORSEM  ENT, 
INDORSOR. 

Vide  Bill  rf  Exchange,  No.  5,  12, 
13,  14,  15,  l6,  17,  19,20,21,22. 

INFORMATION. 

1.  Another  prosecution  depending 
cannot  be  pleaded  in  abatement  to 
any  other  but  qui  tarn  infoAna- 
tions.  -  240,  &  n.  [l] 

2.  It  is  a  general  rule,  that  in  order 
to  obtain  an  information  for  a 
private  Hbel,  charging  a  specific 
offence,  the  party  libelled  must 
deny  the  charge  upon  oath ;  Rex 
If.  MUks,  AT.  20  G.  3.  284 

3.  The  above  rule  (No.  2.)  rs  invari- 
able, unless  the  party  is  abroad 
at  a  gieat  distance,  or  the  charge 
is  of  criminal  language  held  in 
parliament ;  Rex  v.  Haswell,  and  v. 
Bate,  E.  20  G.  3.         387  to  391 

4.  In  what  cases  the  court  iivill 
grant  an  information  against  Jus- 
tices  of  peace  or  magistrates  of  a 
corporation,  on  a  charge  of  abus- 
ing their  office  to  serve  election 
purposes.  -  588  to  590 

5.  Vide  Costs,  No.  9-  Overseer, 
No.  3. 


INFORJklATION  ex  officio. 

1.  The  court  will  not  give  leave  to 
quash  one  filed  by  the  Attorney- 
General;  Rex  V.  Stratton,  M.  20 
G.  3.  -  Page  239  to  241 

2.  But  he  may  enter  a  noli  prosequi 
upon  it,  and  file  another ;  Rtx  v. 
Stratton,  M.  20  G.  3.  239  to  241 

INFORMATION  tn  the  Nature  ^ 
Quo  Warranto, 

Vide  Corforation,  No.  8. 

INFORMATION  for  killing  Game. 
Vide  Game,  No.  2. 

INHABITANT. 

1.  Inhabitants  of  marAref  towns.  Vide 
Market  Towns. 

2.  Vide  Highway,  No.  1.  f  Set- 
tlement, No.  6. 

INJUNCTION.     • 
Vide  Trial,  No.  2. 

<ar  INLAND  BUI  of  Exchange. 
<3>  Vide  Bill  of  Exchange^Ho.  10. 

INN  of  Court. 
Vide  Barrister,  No.  2,  3. 

INQUIRY. 
Vide  Enquiry. 

INROLMENT. 
Vide  Enrolment* 

INSOLVENCY. 

1.  The  insolvency  of  a  defen^Iant, 
since  the  action  brought,  is  good 
cause  against  judgment  as  in  case 
of  a  nonsuit ;  Bailly  v.  Wilkimon, 
£.  21  G.3.  -  -        671 

2.  ride 
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fi.  ride  Bill  0^  Exchange^  No.  2o. 
Settlement,  No.  18. 

INSOLVENT  Debtor. 

1.  A  discharge  under  the  insolvent 
act  of  16*  G.  3.  c.  3d.  does  not 
protect  the  party  against  a  co^ve- 
nant  for  payment  of  an  annuityy 
as  to  payments  accruing  after  his 
discharge,  although  a  bond  to  se- 
cyre  the  annuity  was  forfeited 
before  the  discharge ;  Cotterel  v. 
Jlooke^  H.19G.  3. 

Page  97  to  101 

2.  But  a  discharge  under  18  G.  3. 
c.  52.  does  (by  §  30.)  protect  the 
grantor  of  an  annuity  from  pay- 
ments accruing  after  his  discharge. 

100 
+  3.  A  trader  may  be  insolvent  with- 
out being  a  bankrupt.  92,  n.  [+] 
t  4.  If  a  person  who  has  been  dis- 
charged by  an  insolvent  act,  give 
a  note  for  a  debt  which  accrued 
before  his  discharge,  there  is  a 
sufHcient  consideration  to  support 
an  action  on  the  new  promise ; 
Best  V.  Barbery  B.  R  M,  23  G  3. 

101,n.  [t42] 

5.  If  a  person  who  has  been  dis- 
-  charged     by    an     insolvent    act, 

brings  an  action  and  recovers  on 
a  promissory  note  made  to  him 
before  his  imprisonment,  but  not 
due  till  after  his  discharge,  and 
which  was  not  inserted  in  his 
schedule,  he  shall  huld  the  money 
as  a  trustee  for  his  assignees ; 
Brown  v.  Rivers,    M.  21   G.  3, 

472,  473 

6,  By  18  G.  3.  c.  5t.  the  insolvent 
is  protected  against  bonds  exe- 
cuted before,  though  not  payable 
till  after,  the  day  in  the  act; 
Paget  V.    Wheate,   E.   2\    G.   3. 

669  to  67 1 

7*  An  action  will  not  lie  against  the 

^htriffy  or  his  officer,  for  taking  a 

discharged  insolvent  in  execution  ; 

Tarlton  v.  Fisher,  £.21  G.  3. 

671  to  677 


<D-  INSTALMENTS. 
<3>  Fide  Bankrupt,  No.  15. 

INSTANCE  Court. 

Difference  between  the  instance  court 
and  the  prize  court  of  Admiralty* 
Vide  Admiralty,  No.  5. 

INSURANCE,  INSURED,  IN- 
SURER. 

1.  A  stipulation,  though  written  on 
the  margin  of  the  policy,  is  a 
warranty  ;  Bean  v.  Stupart,  M.  19 
G.  Q,  11  to  14.  Kenyon  v.  Ber- 
thon,  N.  Pr.  19  G.  3. 

Page  12,  n.  [4] 

2.  But  if  on  a  separate  paper, 
though  pinned  or  wafered  to  the 
policy,  it  is  only  a  representation  i 
Pavison  V.  Barne*velt,  N,  Pr.   T. 

18  G.  3.  12.n.  4.   Bize  v,  Fletcher^ 
N.  Pr,  19  G.  3.  -  13,  u. 

3.  Difference  between  representations 
and  warranties.        11  to  14,  2t)0, 

261,  262,  285,  289 

4.  Warranties  in  policies  must  be 
strictly  complied  with,  but  reprts- 
sentations  need  only  be  fair  and 
substantially  true.     11  to  14,  11, 

n.  [3],  12,  n. 

5.  The  word  seamen,  in  a  policy,  ex- 
tends to  all  the  crew,  including 
boys,  cook,  &c.  Bean  v.  Stupart, 
M.  19  G.  3.    11  to  14,  II,  n.  [3], 

12,  n.  [4] 
o.  If  a  ship  sail  on  a  voyage  dii- 
ferent  from,  although  coinci^jing 
in  part  with,  that  insured,  the  po* 
licy  is  discharged,  although  the 
loss  happen  before  the  dividing 
point ;   IVooldridge  v.  Boydell,  M. 

19  O.  3.  .        -         -         16  to  18 

7.  A  deviation  intended,  if  the  loss 
happen  before  it  take  effect,  docs 
not  discharge  the  po/icv,  18.  Thel- 
lusson  V.  Fergusson,  E,  19  G.  5. 

361  to  366 

8.  A  warranty  "  to   sail  with   con* 

TO/' 
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voy*'  means  the  usual  convoy  for 
the  'uoyagey  and  not  a  ineic  de- 
parture with  convoj' ;  Lilly  v. 
£ti^r,  H,  19  G.  3.  Page  72  to  74, 

&  n.  [73.735,736 

'9.  But  in  such  a  case  (No.  8.)  an 
unforeseen  separation  is  no  breach 
of  the  warranty.         74,  271,  736* 

10.  A  ship  and  goods  being  insured 
for  a  voyage^  if  the  ship  is  taken 
and  re'Capturcdy  and,  after  the  re- 
capture, the  captain,  acting  fairly 
for  the  benefit  of  his  employers, 
sells  the  ship  and  cargo,  and 
thereby  puts  an  end  to  the  voy- 
age, the  insured  may  abandon^ 
and  recover  as  for  a  Mai  loss; 
Milks  V.  Fletcher^   T.   Ifl  G,  3. 

23 1  to  235 

+  11.  An  insurance  upon  a  life  is 
within  the  statute  of  J9  G.  2.  c. 
32.  §  2.  and  therefore  proveable 
under  a  commission  of  bankrupt^ 
though  the  lobS  happen  after  the 
bankruptcy  ;  Cox  v.  Liotard,  B.  R. 
H.  24  G.  3.    166,  n.  [t  55],  167^ 

n.  [t] 

12.  If  the  voyage  is  ]o«t,  or  not 
worth  pursuing,  if  the  salvage  is 
))ighy  if  further  expencc  is  neces- 
sary, if  the  under-xcriter  will  not 
at  all   events   undertake   to   pay 

.  that  cxpence,  the  insured  may 
mbandon^  notwithstanding  a  re- 
capture;  Milks  v.  Fletcher ^  T.  19 
G.  3,.  -  -         23 1  to  235 

13.  If  goods  are  insured  on  board  a 
ship  from  London  to  NantZj  with 
libert>  to  call  at  Ostend,  and  she 
is  cleared  only  for  Ostend^  but 
sails  directly  for  Nantz,  that  be- 
ing the  known  course  of  the  trade, 
in  order  to  save  certain  duties 
both  here  and  in  France,  there  is 
no  fraud  on  the  under-writ er,  so 
as  to  discharge  the  policy ;  Plancki 
V.  Fletcher,  M.  20  G.  3. 

25 1  to  254 

14.  If  an  insurance  is  made  before 
the  commencement  of  hostilities, 
but  when  an  immediate  wfir  is 


universally  expected,  the  insured 
is  not  bound  to  give  the  under' 
writer  notice  though  the  ship  does 
not  sail  till  after  the  war  com- 
mences ;  Blanche  v.  Fletcher,  M. 
20  G.  3.      -         Page  251  to  254 

15.  In  such  case  (No.  14.)  upon 
a  policy  in  the  usual  form,  the 
itnder-writer  will  be  liable  for 
a  loss  by  capture;  Planche  ▼. 
Fletcher,  M.  20  G.  3.  251  to  254 

16.  An  insurance  on  a  <voyage  cx^ 
pressly  prohibited  by  the  laws  of 
this  country  is  void;  Johnston  v. 
Sutton,  M.  20  G.  3.         254,  255 

17.  On  a  representation  that  a  ship 
was  seen  safe  on  such  a  day,  at  a 
certain  latitude  or  point  in  the 
i/oyage,  if  it  turn  out  that  she  had 
got  safe  to  the  point  represented, 
but  was  lost  two  days  before 
the  day  mentioned,  the  difference 
(though  by  mistake)  is  material^ 
and  discharges  the  policy  %  Mac'^ 
dotcell  V.  Fraser,  M.  20  G.  3. 

260  to  262 

18.  If  the  insured  represcpts  mate* 
rial  facts,  without  knowing  them 
to  be  true,  he  takes  the  risk  of 
their  being  so  on  himself.         26l 

O  19.  So,  if  the  agent  of  the 
nnder-writer  does  so,  his  principal 
is  liable;  Fitzherbert  v.  Mather^ 
B.  R.  M.  26  G.  3.    261,  n.  [<3t>] 

20.  In  a  policy  on  goods  shipped  on 
board  a  certain  ship,  to  return 
part  of  the  premium  *'  if  sails  with 
convoy  and  arrives,"  the  aniYal  of 
the  ship  is  what  is  meant,  and  the 
full  return  is  to  be  made  on  the 
whole  sum  insured,  though  theie 
should  be  an  average  loss  on  the 
goods ;  Simond  v.  Boy  dell,  M*  20 
G.  3.         .  .      -         268  to  272 

21.  It  is  not  necessary  under  such  a 
policy  (No.  20.)  that  the  ship 
should  arrive  in  company  with 
the  convoy;  Simond  v,  BoydeH^ 
M.  20  G.  3.         -        268  to  272 

22.  If  an  insured  ship  quit  the 
course  described   in    the    policy 

'  from 
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from  necessity,  she  must  punue 
the  new  voi/age  of  necessity,  in 
the  direct  course,  aujol  in  the 
shortest  time,  otherwise  the  policy 
will  be  discharged;  Lavabre  v. 
WiUon;  Bizc  v.  Fletcher;  Lava- 
bre V.  Welter,  M.  20  G.  3. 

Page  284  to  291 

23.  On  an  East-India  voyage^  under 
a  policy ^-*'^  At  and  from  Port 
VOrient  to  Pondicherry,  Madras, 
and  China,  and  at  and  from 
thence  back  to  the  ship's  port  or 
ports  of  discharge  in  France,  with 
liberty  to  touch,  in  the  outward  or 
homevxird  bound  ^voyage,  at  the 
Isles  of  fViiffce^and  Bourhon,  and 
at  all  or  any  other  place  or 
places,  what  or  ^wheresoever,  and 

'  that  it  shall  be  lawful  for  the  said 
ship,  in  this  voyage,  to  proceed 
and  sail  to,  and  touch  and  stay  at 
uny  ports  or  places  whatsoever,  as 
well  on  this  side  as  on  the  other 
side  of  th€  Cape  of  Good  Hope, 
without  being  deemed  a  devia- 
tion'*— ^The  general  words  are  qua- 
lified and  restrained,  by  the  expres- 
sions, '^  in  the  outward  or  home- 
ward  bound  voyage,*'  and,  "  in 
this  voyage,'*  to  mean  all  places 
in  the  usual  course  of  the  voyage 
to  and  from  the  places  mentioned 
in  the  policy ;  Lavabre  v.  Wilson ; 
Lavabre  v.  Walter,  M.  20  G.  3. 

284  to  286 

24.  Under  such  a  policy  (No.  23.) 
it  is  a  deviation  to  go  to  Bengal ; 
Lavabre  v.  Wilson ;  Lavabre  v. 
Walter,  M.  20  G.  3.   284  to  291 

25.  A  policy  being—"  At  and  from 
LOrient,  to  the  isles  ^of  France 
and  Bourbon,  and  to  all  or  any 
ports  and  places,  where  and  what- 
soerer,  in  the  East-Indies,  China, 
Persia,  or  elsewhere,  beyond  the 
Cape  of  Good  Hope,  from  place  to 
place,  and  -during  the  ship's  stay 
and  trade,  backwards  and  for- 
wards, at  all  ports  and  places, 
and    until    her    safe    arrival    in 


France*^ — although  the  insured, 
by  a  representation,  wafcred  to 
the  policy  at  the  time  of  under- 
writing, state—"  that  the  ship 
intends  to  sail  in  Septentber  or 
October,  and  to  go  to  Madeira, 
the  isles  of  France,  Pondicherry, 
China,  the  isles  of  France,  and 
L* Orient*' — if  the  insured  really 
intended  that  the  ship  should  sail 
as  early  as  represented,  and  that 
she  should  go  to  China,  the  ))olicy 
is  not  discharged,  though  he  af- 
terwards change  his  intention, 
and  the  ship  does  not  sail  till  De^ 
cember,  and  goes  to  Bengal,  and 
not  to  China;  Bize  v.  Fletcher^ 
N.  Pr.  after  E.  20  G.  3. 

Page  284  to  289 

26.  A  deviation  from  necessity  roust 
be  justified,  both  as  to  substance 
and  manner.  -^        •        291 

27*  A  representation  made  to  the 
first  utider-writer  extends  to  all 
the  others ;  Barber  v.  Fletcher,  M. 
20  G.S.  .         -         305, 306 

28.  A^  representation,  that  a  ship  is 
expected  to  sail  on  such  a  dsLj 
from  the  coast  of  Africa,  is  not 
material  so  as  to  discharge  the  po^ 
licy,  though  it  turn  out,  that  she 
actually  sailed  six  months  before; 
Barber  v.  Fletcher,  M.  20  G.  3* 

305,  306 

t  29-  If  fincts  not  disclosed  by  the 
broker  for  the  insured,  in  a  repre^ 
sentation  of  the  state  of  the  ship, 
appear  material  to  the  jury,  though 
they  did  not  to  the  broker,  who, 
merely  on  that  account,  abstained 
from  mentioning  them,  the  insur- 
ance is  void;  Shirley  v.  Wilkin^ 
son,  B.  R.  M.  22  G.  3. 

306,  n.  [181] 

30.  Where  there  is  a  stipulation  in  a 
policy,  on  a  foreign  ship,  that  the 
policy  shall  be  sufficient  proof  of 
interest,  and  there  is  j  udgment  by 
default,  the  plaintiff,  on  the  writ 
of  enquiry,  need  only  prove  the 
defendant's  subscription,  without 

giving 
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eriving  any  evidence  of  interest; 
Thellusson  v.  Fletcher^  IL  20  G.  3. 

Page  315,  3\6 

31  •  Policies  on  foreign  ships  and  pro- 

perty  are  not  within  the  statute  of 

I9G.  2.  c.  37.  -  316 

32.  On  a  warranty  to  sail  from  Ja- 
maica,  on  or  before  a  day  certain 
if  the  ship  departs  from  her  port 
of  loading  on  that  day,  with  all 
her  cargo  and  clearances  on  board, 
and  proceeds  to  the  place  of  ren<- 
dcsToas  in  the  island,  expecting  to 
find  a  convoy  and  proceed  imme^ 
diately,  but  is  detained  there  by 
an  embargo  till  after  the  day,  the 
departure  is  a  compliance  with 
the  warranty,  though  the  captain 
knew  of  the  embargo  when  he 
sailed,  the  embargo  being  only  till 
convoy  should  be  ready ;  Earle  v. 
Harris,  E.  20  G,  3.     357  to  359 

33.  So,  a  French  ship  being  war' 
rattted  to  sail  from  Guadaloupe  on 
or  before  a  day  certain,  if  she  take 
in  all  her  cargo  and  clearances, 
and  leave  her  port  of  loading  be- 
fore the  day,  and  sail  to  another 
part  of  the  island,  in  the  direct 
course  of  her  'voyage,  merely  in 
the  hopes  of  joining  convoy,  and  to 
take  the  governor's  dispatches  for 
France,  the  warranty  is  complied 
%ith,  though  the  governor  there 
should  detain  her  beyond  the  day, 
and  although  it  should  be  a  con- 
dition inserted  in  one  of  her  clear- 
ances, *'  that  she  should  pass  that 
"  way  to  take  the  orders  of  go- 
"  vernment;"  Thellusson  v,  Fer-- 
gusson,  E,  20  G.  3.  36 1  to  366 
Thellusson  v.  Staples,  N,  Pr.  after 
E.  20  G.  3.      366,  n.  [9],  367,  n. 

34.  So,  if  a  ship  is  insured  at  and 
from  Jamaica,  warranted  to  sail, 
or  to  have  sailed,  on  or  before  a 
day  certain,  if  she  sail  on  the  day, 
from  her  port  of  loading,  with  ail 
her  cargo  and  clearances  on  board, 
to  another  part  of  the  island,  for 
the  sake  of  joining  convoy,  that 


being  the  usual  place  of  rendez* 
vous,  the  warranty  is  complied 
with,  although  such  place  be  out 
of  the  direct  course  of  the  Toyage, 
and  the  ship  is  detained  there,  by 
an  embargo,  till  after  the  day; 
Bond  V.  Nutt,  B.  R.E.17  G.  3. 
Page  366,  n.  [9],  to  370,  n. 

35.  Yet  the  ship  in  such  case  (No. 
34.)  would  be  protected  under  the 
words  *^  at  Jamaica^'  in  sailing 
between  the  two  places.      370,  n. 

36.  If  a  ship,  warranted  to  sail  on  a 
day  certain,  gets  under  sail  on  the 
day,  with  intent  to  pursue  her 
voyage,  the  warranty  is  complied 
with,  though  she  should  be  obliged 
to  put  back  instantly  by  an  em- 
bar  go,  before  she  gets  out  of  the 
harbour ;  Thellusson  v.  Fergusson^ 
N.  Pr.  369,  n.  370,  4-  n.  • 

37'  An  insurance  being  made  with- 
out interest,  and  thepm»ri«fii  paid, 
the  insured  shall  not  recover  it 
back  ;  Lowry  v,  Bourdieu,  ilf.  21 
G.  3.  -  468  to  472 

^3^"  38.  So,  in  the  case  of  a  re- 
assurancct  void,  by  19  G.  2«  c.  37; 
Andree  v.  Fletcher,  B.  R.  E.  29 
G,3.  -  471,  n.  [4>] 

39.  An  under -writer  is  presumed  to 
know  the  nature  and  peculiar  cir- 
cumstances of  the  branch  of  trade 
to  which  the  insurance  relates; 
Noble  v.  Kennoway,  Af.  21  G.  d. 

510  to  513 

40.  An  insurance,  *'  with  liberty  to 
cruise  six  weeks,*^  means  six  weeks 
successively,  from  the  commeace- 
ment  of  the  cruise ;  Syers  v.  Bridge^ 
Af.  21G.S.        -  527  to  531 

41.  The  ship  and  goods  being  tsar- 
ranted  neutral,  a  condemnatum  by 
a  foreign  court  oiAdmralty  is  not 
conclnsive  evidence  that  they  were 
not  neutral,  unless  it  appear  that 
the  condemnation  went  on  that 
ground  ;  Bernards  v.  Motteux,  H. 
21  G.  3.  -  575  to  583 

42.  When  a  ship  is  insured  against 
capture  for  twelve  months^  at  the 

rata 
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rate  of  so  much  per  month,  making 
a  specified  gross  sum,  though  the 
risk  cease  before  the  end  of  two 
months,  by  the  loss  of  the  ship  in 
a  storm,  there  shall  be  no  appor- 
tionment nor  return  of  premium  ^ 
the  contract  being  entire ;  Loraine 
¥.  Tkomlinson^  H.21  G.  3. 

Page  585  to  588 

43.  So,  if  a  ship  is  insured  for  twelve 
months,  at  a  gross  sum,  xoarranted 
free  from  captures,  there  shall  be  no 
apportionment  nor  return^  though 
the  risk  cease,  by  the  capture  of 
the  ship,  before  the  expiration  of 
the  twelve  months.    587, 784, 785 

44.  So,  if  there  is  ah  insurance  on  a 
ship  and  goods— «t  and  from  A. 
to  B.y  during  her  stay  and  trade 
there,  at  and  from  thence  to  her 
port  or  ports  of  discharge  in  C, 
and  at  and  from  thence  back  to 
^d— it  is  an  entire  con/rac/,  and,  if 
the  loss  happen  at  any  time  after 
the  commencement  of  the  risk, 
there  shall  be  no  apportionment  nor 
return;  Bermond  v.  IVoodbridgCy 
T.  21  G.S.         .  781  to  789 

45.  So,  if  there  is  an  insurance  upon 
a  li/'efoT  a  year,  with  an  exception 
as  to  suicide  and  the  hands  of  jus- 
tice, if  the  party  die  in  either  of 
those  ways  within  the  year,  there 
shall  be  no  apportionment  nor  re- 
turn. -  785,  789 

46.  But  if  the  policy  is— *<  at  and 
from  London  to  Halifax  in  Nova 
Scotia,  warranted  to  depart  with 
con*ooy  from  Portsmouth" — the  risk 
and  contract  are  diviseable,  and, 
if  the  ship  depart  from  Portsmouth 
without  convoy,  there  shall  be  an 
apportionment  and  return  of  so 
much  as  was  paid  for  the  «uoyage 
from  Portsmouth  to  Halifax^  to  be 
ascertained  by  the  jury*  the  com- 
mencement of  any  risk  from  Ports- 
mouth depending  on  the  condition 
precedent  of  a  departure  from  thence 
with  convoy.  587,  786,  790 

47.  So,   if  the  poHcp  is—**  at  and 


from  A.  'warranted  to  sail  on  a  day 
certain,'*— the  risk  and  contract 
are  diviseable,  the  risk  from  A.  de- 
pending on  the  condition  precedent 
of  a  departure  on  the  day,  and,  if 
there  is  no  departure  on  th^  day^ 
there  shall  be  an  apportionment  and 
return.     Page  785,  4*  n.  [l],  790 

48.  It  is  a  general  principle,  that, 
where  the  risk  has  begun,  though 
it  should  cease  immediately,  there 
shall  be  no  return  o(  premium. 

588,  7B9 

49.  And,  in  all  cases,  when  the  risk 
never  has  begun,  there  shall  be  a 
rettirn.        -  -  588, 789 

50.  Under  a  warranty,  that  the  ship 
and  cargo  are  neutral  property,  it 
is  sufiBcient  if  they  are  so  when  th« 
risk  commences;  Eden  v.  Parkison^ 
T.  21  (?•  3.         -        732  to  7S6 

51.  If  such  a  warranty  is  false,  though 
the  loss  should  not  happen  in  coch 
sequence  of  the  property  not  being 
neutral,  the  policy  is  void. 

733,  n.  [I] 

52.  In  assumpsit  (or  a  total  hss^  an 
average  loss  may  be  given  in  eoi- 
dence.  -  732,  n.  4"  »•  W 

53.  Where  there  has  only  been  an 
4tverage  loss^  if  the  account  is  •(> 
complicated  that  it  cannot  be  ad- 
justed in  court,  the ^'tfr|f,  by  con- 
sent of  the  parties,  may  find  for  a 
total  loss,  the  plaintiff  entering  into 
a  rule  to  account  to  the  under^ 
writers  for  what  part  of  the  insured 
property  he  shall  recover;  Barber 
V.  French,  M,  20  G.  3.  294 

INTENDMENT. 

Vide  Implication.  Presumptiow. 
Order.  Remainder,  No.  1,  2. 
Return,  No,  4,  5. 

INTEREST, 

Fide  Evidence,  No.  6,  7,  8,  9,  10, 
11,  12,  13,  14,  15,  18,  22.  In- 
surance, No.  30,  31,  37. 

INTEREST 
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INTEREST  o/Monfjf. 

1.  The  jury  may  allow  interest  on 
book  debts,  in  name  of  damagei. 

Page  376 

2.  Interest  may  be  allowed  by  the 
courty  upon  the  affirmance  of  a 
judgment  for  the  plaintiff,  on  the 

sum  for  which  the  original  judg- 
ment was  given,  from  the  date 
thereof  to  the  time  of  the  taxation 
of  costs;  Zink  v.  Langton^  B.  R. 
T.  22  G.  3.       752,  n.  [3],  753,  n. 

3.  But  this  is  not  of  course  in  all 
cases.  -  -  753y  n. 

Qy'  4.  If  by  the  course  of  the  court 
qfcrror^  interest  is  not  computed 
in  the  allowance  of  costs,  on  the 
affirmance  of  the  judgment,  the 
jury  may  give  interest,  by  way  of 
damages,  from  the  time  of  signing 
the  original  judgment;  EntwistU 
v.  Shepherd^  B,  R.  M.  28  G.  3. 

753,  n.  [41  (3>] 

C3^  5.  In  debt  on  a  recognizance 
-  against  bail  in  error  in  Cam.  Scacc. 
the  bail  are  not  liable  to  interest 
for  the  time  intervening  between 
the  original  judgment  and  the 
affirmance.  753,  n.  [a  <i>] 

C^  6.  But  the  bail  in  error  in  B,  it. 
arc  (No.  4) ;  Frith  v.  Leroux^  B. 
R.  M,  28  G.  3.        753,  n.  [a  <a;>] 

7.  Firfe  Exchequer  C^am6er,No.9, 
10. 


INTESTATE. 

Vide  Administrator.     Bastard, 
No.  2. 


JOURNALS. 

I.  Copies  of  entries  in  the  journals 
of  parliament  arie  evidence  ;  Rex  v. 
Lord  George  Gordon,  H.  21  G.  3. 

593,  ^  n.  [3]  n.  [4] 
<&'  2.  The  journals  of  the  House  of 
Commons  arc  records. 

593,  n.  [(Sy] 


I  IRREGULAHITY- 

Vide  Agent,   No.  3.     PracticBi 
No.  1,2,7,8,  11. 


ISSUE. 

1.  When  the  special  matter  may  be 
given  in  evidence  under  the  general 
issue.  Vide  Constable,  No.  2, 
Evidence,  No.  10.  Judombnt* 
No.  4.  PLBADINa,  No.  10,  11, 
12. 

2.  Qu.  Whether  the  court  will  ever 
award  a  repleader  on  the  applica- 
tion of  the  party  who  has  taken  an 
immaterial  issue.     Page  396,  7^T 

JUDGMENT. 

1.  Indebitatus  assumpsit  will  lie  on  a 
foreign  judgment;    Crawford   v. 

JVhittal,  B,  R.  H.  13  G.  3.  4, 
n.  [1].  5,  n^  Plaint ow  v.  Van  Uxem^ 
Cam.  Scacc.  T.  1 8  G.  3.  5,  n. 

2.  So  will  debt;  Walker  v.  Witter, 
M.  19  G.  3.  .  1  to  7 

3.  In  declaring  on  a  foreign  judg* 
mentf  it  is  not  necessary  to  shew 
the  ground  of  the  judgment ;  WaU 
her  V.  Witter,  M.  19  G.  3.  1  to  7. 
Crawford  v.  Whittal,  H.  13  G.  3. 
4,  n.  [1],  5,  n.  Plaistow  v.  Van 
Uxem,  Cam,  Sqacc.  T.  18  G.  3. 

9,  n. 

4.  But  the  defendant  may  give  evi* 

dence  to  impeach  it  under  the  plea 
of  nil  debet ;  Walker  v.  Witter,  M. 
19  G.  3.  .  -  1  to  7 

cSO"  5.  But  qucere  as  to  that  point 
(No.  4).  Vide  Foreign  Judg^ 
mentf  No.  2. 

6.  If  VL  foreign  judgment  is  called  a 
record  in  the  declaration,  and  the 
conclusion  is  prout  patet  per  rt' 
cordum,  it  is  surplusage,  and  not 
traversable  by  a  plea  of  nul  tiel 
record;  Walker  v.  Witter,  M.  19 
G.  3.  -  -  1  to  7 

7*  If  one,  knowing  of  a  judgment, 
purchase,  though  for  a  valuable 

cansideratiWf 
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(07i:iiJvration,  the  purchase  is  frau- 
dulent and  *i/oid  against  the  judg- 
ment creditor,  -  Page  83 

8.  The  writ  of  execution  is  not  evi- 
dence of  the  judgment,  except 
against  the  parties  to  such  judg*- 
ment.  -  41,42.  &n. 

9.  A  judgment  entered  before  an* 
extent  is  sued  out  shall  be  pre- 
fiTred.  *  -  415 

10.  Vide  AMENDMENT,  No.  4,  5. 
Default.  Demurrer  to  £ri- 
dence^  No.  4,  5.  Exteut,  No. 
2.  Practice,  No.  1.  f  Non- 
Pro,y. 

JURY. 

1.  If  the  inhabitants  of  a  district 
have  enjoyed  a  prescriptive  exemp- 
tion from  serving  on  juries,  Uiey 
are  not  liable  to  serve  under  any 
of  the  statutes  relative  to  juries  ; 
Rexy,Fugh,E,  \9  G,  S. 

188  to  191 

2.  Instances  of  persons  exetnpted 
from  serving  on  juries,  19O 

3.  Instances  of  what  the  jury  is  to 
judge  of. 

515,  t  555,  n.  f+],  681 

4.  F/rfe  Demurrer  to  Evidence, 
No.  3.  Gloucester.  Middle- 
sex, No.  3. 

JUS  belli. 
Vide  Prize,  No.  7.    RanSoM,  No. 

4>y     Of    0. 

I 

JUSTICE  of  Peace. 

1.  When  a  justice  of  peace  is  entitled 
to  double  costs  under  7  Jf^c*  !•  ^» 
5.     Vide  Costs,  No.  7. 

2.  In  what  cases  he  may  plead  the 
general  issue^  and  give  the  special 
m2,ilQr  in  efvidence.  -  307 

3.  The  court  will  not  grant  an  infor- 
motion  against  a  justice  of  peace 
who  has  erred  merely  from  igno- 
rance. •  -  427 
•    Vol.  II. 


t  4.  The  jurisdiction- of  justices  of 
the  peace  and  commissioners  of 
excise,  are,  as  to  the  excise  laws, 
exactly  the  same,  within  their  re- 
spective jurisdictions. 

Page  555.  n.  [f] 

5.  Vide  Bastard,  No.  S,  4,  Con- 
viction, No.  1,  2,  3,  5,  6.  Ik- 
formation,  No.  4.  Order. 
Relief,  No.  4. 

JUSTIFICATION. 

Fff/e^oN stable,  No.  2.  CosTs^ 
No.  16.  Highway,  No.  2»  Jus- 
tice of  Peace,  No.  2.  Wat,  No. 
2,    Trespass  vi  Sr  armis.  No.  7. 

JUSTIFICATION  of  BaU. 
Vide  Bail,  No.  2. 


K. 


KING. 

Vide  Administration,  No.  4. 
Bastard,  No.  2.  Excise.  Ex- 
tent. Forfeiture,  No.  1.  ^a- 
viOABLE  River.    Officer. 


KING'S  BENCH. 

1.  The  court  of  King^s  Bench  has 
power  to  remove  every  conviction 
by  certiorari,  unless  where  that 
authority  is  taken  away  by  statute. 

649 

2.  Vide  ExcnEQUER  Chamber. 


L. 

LANDLORD. 

<G'  1.  The  statute  of  8  Ann.  c.  14, 

§  1,   extends  only  tp  the  irnme-f 

G  g  diate. 
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^At»,  ani  BOt  to  a  superior,  or 
ground  latidlord ;  Master  Benntfs 
tme,  B.  R.  M.  1  G.  f . 

<t>  2.  The  effipct  of  that  statute  may 
be  obtained  by  motion  ;  Darling 
V.  HiU,  B.  R.  B.  9  O.  2. 

(S65,n.[<a>2] 

5-  FmV  Demand,  No.  1,  2,  3,  4. 

,  LAND-Tax,  No.  1.  Lbask.  Poor- 
Rate,  No.  14.  Release,  No.  2, 
Settlement,  No.  5,  6,  7.  Vaki- 
AKCE,  No.  8,  9. 

LAND^Tax. 

1 1.  The  land-tax  is  not  peculiarly 
a  landlord's  tax  with  respect  to 
the  public.  -  227,  n.  [t] 

2.  A  grantee  of  a  fee-farm  rent — 
^*  i^ithout  any  deduction,  dcfalca- 
*'  tion,  or  abatement,  for  or  in 
"  any  respect  whatsoever ,"^s  en- 
titled to  the  full  rent,  without  de- 
ducting the   land-tax  ;  Bradburu 

^    V.  IVrigkt,  II.  21  G.  3. 

624  to  628 

3.  The  land-tax  is  not  to  be  deducted 
out  of  the  two  years'  value  pay- 
able as  an  arbitrary  fine  for  adr 
mission  to  U  copyhold  estate;  AstU 
V.  Grant,  C.  B. 

724,  n.  [2],  to  727,  n. 

4.  Vide  Settlement,  No.  3,  6,  7. 

LATITAT. 

1.  A  latitat  may  be  taken  out  before 
the  cause  of  action  accrues.        62 

2.  A  writ  of  latitat  runs  into  Wales  ; 
Penry  v.  Junes,  T.  19  G.  3.  213  ; 
Lloyd  V.  Jones^  B.  R.  T.  9  G.  3. 

213,  n.  [10] 

LEASE. 

1.  A  lease  roid  in  its  creation  as 
ngainst  a  remainder-mein,  does  not 
become  valid  by  his  accepting  rent 
and  suffering  the  lessee  to  make 
improvements  after  his  remainder 


vests  in  possession  ;   Doi  v.  Bvi* 
tker,  M,  19  G.  3.     Page  50  to  53 
t  2.  But  Qtt.  Whether  equity  would 
not  relieve  in  such  a  case. 

54,  n.  [t  26] 

3.  A  lease  by  the  husband  of  B,fimc 
co*uert's  estate  (though  not  within 
32  Hen.  8.  c.  28.)  is  only  vddable. 

53,  n.  [  1 7],  54,  n. 

4.  But  a  mortgage  of  a,  feme  corert's 
estate,  though  in  form  of  a  lease, 
is  void;  Goodright  v.  Strathan, 
B.  R.  M.  13  G.  3. 

53,  n.  [17],  54,  n. 

5.  Under  a  proviso,  that  all  assign* 
nicnts  of  a  lease  shall  be  void  if  not 
enrolled^  under-leases  arc  not  in- 
cluded ;  Kinnersley  v.  Orpc^  II, 
19  G.  3.  -  56  to  58 

1 6.  Where  a  lease  is  ipso  facto  void. 
by  the  condition  or  limitation^  no 
acceptance  of  rent  afterwards  can 
make  it  have  continuance  as  be- 
tween the  grantor  and  grantee. 

,57,n.  [t29],  58,  n.  [t] 

f  7«  Otherwise  it  is  of  a  lease  votd' 

able  only.     57,  n.  [t  S^],  58,  n.  [1] 

8.  An  under-lease  is  not  an  assign* 

ment,  to  the  effect  of  working  a 

forfeiture  under  a  proviso  not  to 

assign.  -  57,  184 

<&•  9.  But  under  a  pro^viso^^^'^  that 

'*  the  lease  shall  Ixcomc  roiW,  in 

"  case  the  lessee,  his  executors  or 

*'  administrators,    shall,    at    and 

during  the  said  term,  se^,  let, 

or  assign  over,  the  said  hereby 

"  demised  messuage  or  dwelling- 

**  house,  or  any  part  thereof," — a 

demise  by  the  lessee's  admiuistra* 

trix  for  a  term  a  day  short  of  the 

expiration  of  the  original  lease,  is 

bad ;   iRoe,  lessee   of  Gregsan  v. 

Harrison,  B.  it  £.  28  G.  3. 

57,  n.  [O] 
10.  The  landlord  cannot  sue  an  «a- 
dcr^tenant    on   the    covenant    for 
rent;    Holford  v.   hatch,   E.  IJ 
G.  3.  -  183 'to  187 

t  11.  When  the  whole  term  is  made 
over  by  the  lessee^  although  in  the 

deed 


n 


u 
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ticej  by  which  that  isdont?,  the 
Txvt  and  a  power  of  fitry  for  noo- 
paymcnt,  ii  rcscrvfd  to  him,  and 
not  to  the  original  Ittaor,  this  if 
an  aitignmrtit,  anil  not  an  itndcr- 
Uaie  ;  Pahncr  v.  Edwards,  B.  R. 
E.  33  G.  3. 
Page  187.  a.  [t  59],  188,  n.  [f] 

tl2.  And  in  such  case,  (No.  10.) 
the  original  Insor,  or  hit  uaigiiet 

.  of  the  revprsion,  mny  sue  or  be 
sued,  on  tliu  mpGcCivc  covenants 
in  the  ori^^inal  lease;  Palmer  v. 
Edjpards,  Ii.  R.  E.  23  G.  3. 

187,  n.  rt59],  188,  n.  [t] 

t  13.  And  this  (No.  II.)  sitbuugh 
new  coTtnantt  arc  introduced  in 
tbe  Mt'ginuent ;  Palmer  V.  Ed- 
uard»,  B.  R.  E.  23  G.  3. 

187,  n.ttiji]-  188,B.[t} 

t  14.  What  cannot  be  supported  us 
an  aiiigntnenl,  sbaH  b«  good  as  un 
vndcr-Uatf,  against  tho  party 
granting  ii.  188,  n.  [f] 

4^  15.  A  pnwuo-^bat  a  lease  shall 
become  void  upon  tbe  lessee's 
comiiiiding  an  aoi  of  bmkmplcj/, 
and  beinv  found  a  bankrupt — is 
good  ;  Rue,  Irtsee  of  Hunter,  v. 
Galiien,  B.  R.  M.  28  G.  3. 

184,n.I«>] 

i6.  Vide  CovENATrt-,  No.  4,  5,  6, 
8,  9, 10.  Ecclesiastical  Xnjff. 
MoRTOAOE,  No.  &,  3,  4,  5,  6,  10. 
Power,  No.  1,  2,  5, 0',  7,  J». 

LEET. 

1.  The  appointment  of  conttablet  is 

incidentul  to  a.  court  UxU         537 

f .  No  nutn  cuu  be  of  two  leett.    5S7 


1.  Land  may  pass  under  the  word 
"  legacg."  40,  &  n.  [O*] 

LEGAL  Ettate. 

Yidt  Equitable  Estatt,    No.    3. 
MuKXVAflK,  No.  3, 17. 


LESSEE,  tESSOR- 

l^ldt  EjKCTWlVT,  No.  2.      LSAK. 

«r  LETTERS  PATENT. 

<t^fKleOlxB,  No.  4. 

LIBEL. 
TiJe  iNFoaMATioK,  Np.  S,  '3. 

LIEN, 

1.  The  captain  of  a  thip  hss  no  lien 
on  the  !>bip  for  ■waga,  itore*,  or 
repairs  done  in  England  ;  JFUkim 
v.Carmckael,  H.  19  &  *• 

Page  lOI  to  105 

2.  Freight  is  a  lien  on  the  cargo- 

104 

3.  An  attorney  lias  a  lien  on  bi> 
client's  deeds,  papcra,  «nil  money* 
for  his  bill.  104,  103,  333 

4.  Qu.  Wheiher  an  o^Ler  of  a  court 
of  justice  has  a  lien  on  the  record* 
of  tbe  court  for  his  fees. 

194,  n.  [26],  19i 

5.  If  a  candle-maker,  b«ng  in  artwir 
for  the  single  duties,  become  a 
bankrupt,  and  is  conricttd  after 
tbe  auignmtnt  of  bis  estate,  the 
double  duties  arc  a  lien  on  tbe 
candles,  ulcnsils,  and  materiah  in 
the  hands  of  the  assigneci  ;  Stracy 
V.  HttUe.T.  20G.  3.     393to4l6 

6.  8o,  in  the  case  of  lanlt ;  The  At- 
tomey-General  v.  Semor,  Setcc. 
1737.  415,  416,  n.  [1],  Jl«  v.. 
EoKUr,  Scacc.  19  G.  3. 

416,  n.  [2],  417,  n. 

LIFE. 

1.  ^Vhat  words  shall  pus  an  ettate 
for  life.  Fide  Estate,  No.  1.  3, 
4,5. 

2.  Powers  to  tenants  for  life.  Vide 
PowBR,  No.  1,  2,  4,  5,  6,  7. 

3.  Jnturaitce  on  a  life.  Ktdr  iNSVa* 
AireE,  No.  11,45; 

G  g  2  LIMN 
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tlMlTATION. 

!•  When  a  lifnitation  over  can  only 
take  effect  on  the  event  of  a  prior 
limitation  first  taking  effect;  Doe 
▼,  SMppardj  U,  igG,^, 

Page  75  to  79y  505,  n. 

f.  When  it  can  only  take  effect  on 
the  alternative  of  a  prior  limita- 
tion not  taking  effect. 

264  to  268.  504,  n.  505,  n. 

S*  Of  the  different  classes  of  limita- 
tions over.  504|  n.  505,  n. 

LIMITATION  0/ Actions. 

1.  All  qui  iam  actions  on  any  statute 
made  or  to  be  made  (except  the 
itatute  oi  tillage)  shall  be  brought 
ivithin  one  year  after  the  offonce 
committed.  235,  n.  [15] 

S.  A  bill  may  be  filed  in  vacation 
against  an  attorney^  to  prevent  the 
statutes  of  limitation  from  attach-' 
ing.  -  -  313 

3«  Qv.  1(  actual  entry  is  necessary  to 
prevent  the  statute  from  attaching, 
to  as  to  bar  a  possessory  right. 

485,  n.  [1  ] 

O  4.  So  held,  on  a  trial  at  bar, 
unless  there  be  some  special  reason 
to  the  contrary ;  Ford  v.  Grey^ 
B.  R.  H.  2  Ann.     485,  n.  [1  O] 

5*  A  personal  representative  having 
found  among  the  papers  of  the  de- 
ceased a  mortgage  deed,  and  hav- 
ing assigned  it  for  the  mortgage 
money  more  than  six  3'ears  ago, 
affirming,  and  reciting  in  the  deed 

.  of  assignment,  that  it  was  a  mort- 
gage deed  made,  or  mentioned  to 
be  made^  between  the  mortgagor 
and  nmrtgngee  for  that  sum,  the 
assignee  sbau  not  recover  back  the 
mortgage  money,  aldiough  it  shall 
turn  out  that  the  madgaflpa-was  a 
forgery^  and  that  the  assignee  did 
not  discover  the  forgery  till  within 
six  years  before  he  brings  his  ac- 
tion^  unless  the  assignor  knew  of 


the  forgery ;    Bree  ▼.  Holbech^  E, 
21  G.  3.  PageSs^  10  657 

6.  There  may  be  cases  which  fraud 
will  take  out  of  the  statute  of  li- 
miiHtions.  •  655 

7.  Fide  Bill,  No.  3- 

LONDON. 

Vide  Aldermav,  No.  2.  AxTACif- 
M£NT,  No.  2,  3.  Custom,  No, 
10, 11, 12.    Costs,  No.  3,  4. 

LORD'S  ACT. 

1.  The grocr^* allowed  under  32  0.  2. 
c.  28.  (called  the  Lord's  Act)  must 
be  made  payable  and  be  paid  on 
every  Monday ^  whatever  may  be 
the  clay  on  which  the  defendant  is 
brought  up  to  be  discharged,  and 
is  remanded  at  the  instance  of  tho 

■ 

plaintiff;  Lcftch  v.  Pargitrr^  If. 
19  G.  3.  -  68,  69 

2.  An  order  of  a  Judge  under  that 
act,  made  out  of  term,  is  liual; 
Lcnch  V.  Pargiter^  U.  I9  G.  3. 

68,  69 

LOSS. 

FtJelKauRA^^CE. 

LOT. 

Lot  and  Cope.     Vide  Cope* 

LOTTERY. 

Construction  of  17  ^-  3*  c.  46,  rela* 
tive  to  the  lottery;  LayUm  t. 
Pearc€^  M.  19  G.  3.  15,  itf 


.     M. 
MAGISTRATE. 

Vide  CoST^,  No.  7.     iNFORVATIOVt 

K0.4.  Justice  2/* Prcce.  Matoe; 

t  MAGNA 
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t  MAGNA  Charta.     .     \ 

•f  Vide  Table  of  Statutes  after  title 
Statute. 


MAINTENANCE  of  the  Poor. 

Vide  R2L1EP. 

MALICIOUS  Proseaition. 

In  an  action  for  a  malicious  prose- 
cution, the  plaintiH'  must  shew  in 
liis  declaration  that  the  original 
suit  (wherever  instituted),  is  at 
an  end  ;  Fisher  v.  Bristow^  T.  19 
G.3.  .  Page  215 

MANDAMUS. 

1.  ''  Not  duly  elected,  admitted, 
and  sworn/'  is  not  a  good  return 
to  a  mandamus  to  restore ;  Rex  v* 
L}jme  Regis,  H.  19  G.  3. 

79  to  86 

2.  ^*  Not  duly  elected,  admitted,  or 
swom,V  perhaps  is.  86 

3.  ''  Not  duly  elected,**  is  a  good 
return  to  a  mandamus  to  admit. 

80 

4.  What  certainty  is  required  in  a 
return  to  a  mandamus.  Vide  CxR* 
TAINTY,  No.  2. 

5.  On  a  mandamus  to  restore  to  the 
office  of  a  capital  burgess ,  in  a  re- 
turn,— that  the  cause  of  amotion 
VfSiB  non-attendance  at  a  mi'cting 
to  whicii  the  party  was  summoned 
for  the  election  of  a  capital  bur- 
gess,—an  averment^  that  the  right 
of  election  is — *'  in  the  capital 
*'  burgesses  being  the  common 
"  coimrii,"— does  not  assert  with 
sufficient  certaintif  that  he  had  a 
right  to  concur  in  the  election, 
because  it  does  not  necessarily 
appear,  that  all  the  capiul  bur- 
gessei  are  of  the  common  council ; 
Ac4r  T.  Lyn§  JU^i  B.  19  O.  3. 

177  to  182 


6.  A  mandamus  will  not  lie  to  com* 
pel  admfssibn  to  the  ief^%e  of 
barrister ;  Rex  v.  Gray*s  iiia,  £• 
20  G.  3.  Page  353  to  357 

7.  The  court  will  not  grant,  a  moA- 
damus  to  the  Banky  &c.  to  transfer 
Slock  ;  Rex  v.  The  Bank  of  Eng» 
land,  M.  21  G.  3.  524  to  52$ 

8.  ^iVeRsTURK,  No.  1,  2,  3,  5. 

MANOR. 

Vide  Copyhold.  Custom,  No.  5, 
6.  EviDBNce,  No.  20.  MoRX* 
OAOE,  No.  15^  l6. 

Market  Tojsn. 

The  inhabitants  of  a  market  town,  or 
of  a  city,  borough,  or  town  cor« 
porate,  are  not  prohibited  by 
l^2Fk.  6c  M.C.J,  from  selling 
woollen  cloth,  &c.  in  other  mar^ 
ket  towns,  cities,  ^c.  by  retaili 
and  not  in  open  lair;  Let  v*. 
fVkite,  M.  20  G.  3.        •        25$ 

MARRIAGE. 

1.  The  actual  celebration  of  a  mar- 
riage need  not  be  proved  in  any 
civil  case  except  la  acaons  for 
criminal  contersatUm*  174 

2.  What  shall  be  twifmce  of  an  ac* 
toal  marriage.  VideCoTt,  No.  1. 
£vtD^NQ.fi,  No.  17. 

3.  A  marriage  is  innd  if  celebrated 
in  the  chapel  erected  since  QQ 
Geo.  2.  although  niarnagi*8  may 
have  been  frequently  celebrated 
de  factu  there ;  Rex  v.  North/ield^ 
£.  2lG.  3.         -        65910661 

4.  But  by  21  G.  3.  c.  53.  such 
marriagA,  if  previous  to  that  act, 
are  made  valid,  aqd  tbe  clergy 
man  exempted  trom  the  pemtUies 
of  26  G.  2.  c.  33.         (k)l,n.  [1] 

5.  Marriage  6V^f/emfii^  KufeMoRX- 
OAOC^  No.  16.  Power,  No.  4,  7^ 
t  Will,  i^o.  1,  2,  3,  4,  6,  7,  31. 


Gg3 


MAR. 
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MARSHALSEA  Court. 

Xbtt  f  taint  y  no|  the  capUu^  is  the 
^ommoucemenit  of  the  action  in 

*  the  Marshalsca  court;  Ward  v. 
JIonegz^o4i  H.  19  G.  3. 

fage  6l,  62 

MASTER, 

1.  The  Master  may  tax  costs  pb  «n 
agenfs  bill  to  his  client  the j^tor- 
mey  in  Cb«  countiy.  ^ 

S.  Fuf^  Costs,  No.  it.  PAEtMRy 
No.  2. 

Master  of  m  Roiu. 

tid€QA%^,  No.  3. 


.  MAXIMS  applied  or  captained. 

i.  Qui  prior  est  tempore  potior  est 

'  Jurt.  -  -  -      '    23 

9.  All  acts  tn  pari  moterid  are  to  Ix* 

t&ken  together.         -         -         36 

3.  In  pleading  y  via  trita  via  tut  a.  60 

4.  Comfttunis€rror  fucit  jus. 

102,  n.  [1] 

5.  L^SiaX  Jktio/ts  shall  not  be  con- 
tradicted to  l;pt  in  objections  of 
form.  -  -  -         112 

0.  A  third  p^i^n  shall  neither  suf- 
fer nof  profit  by  the  fraud  of  an- 
other.       ...        229 

7«  In  pari  delicto  potior  est  conditio 

defcndentis.  255,  468,  470, 

695,  n.  [3]  to  698,  n. 

9*  All  mercantile  contracts  ought  to 
be  Construed  liberally.  %77 

9.  Expressions  used  by  the  courts 
are  to  be  understood  with  relation 
to  the  subject  matter  then  before 
them.         ...        OS3 

10.  The  intention  of  a  testator  must 
prevail  if  consistent  with  law.  322 

11.  Effect  must  be  given  to  all  the 
words  of  a  wiU  if  possible.      322 

12.  I^AQr^nstia  juris  nms  atcmat. 

471 


1  13.  Freisht  is  the  mother  of  ti^ages. 

Page  542 

14.  The  lafcty  of  the  ship  is  the 
mother  of /rr^Al.  -  542 

li.  Quod  incon-enittts  est,  no*  Hci^ 
turn  est,  -         -         -         6^^ 

16.  Quod  ab  initio  non  valet,  tractu 
tewpoiis  uon  contalescit,  66O 

17.  Remedial  laws  are  to  have  a  li* 
beral  construction,  -        70o 

18.  Penal  laws  are  to  be  construed 
strictly.  *   -  -  706 

t  19.  Volenti  non  ft  injuria.  In- 
stance of  the  misapplication  of 
that  maxim.  697y  n.  698,  n* 

20,  Vide  Pleading,  No.  1. 

t  MATERIAL. 

t  Material  facts  not  disclosed  in 
representing  the  state  of  a  ship  to 
an  underwriter,  though  without 
fraud,  vacate  the  insurance  ;  Skir^ 
ley  V.  WilJcinson,  B.  R.  M.  22  G.  3. 

306,  n.  [t  81] 


MAYOR. 

Qu.  Whether,  if  a  mayor  dt  fact% 
intervenes,  the  mayor  of  the  for- 
mer year  who  is  returning  officer ^ 
and  is  entitled  by  the  charter  to 
hold  over  till  a  legal  successor  is 
chosen,  can  be  elected  the  thiri 
year,  under  9  Ann.  c.  20.  ^  8. 

397  to  401 

t  MEMORANDUM. 

t  Special  memorandum.  Vide  Bill, 
No.  1,  4. 

MESN£  frt^U. 

Vid€  BAWXitUFT,  No.  37'  Evtiit, 
No.  4*    Mo&TGAftz,  No.  $• 

MIDDLESEX. 

1.  Aa  attorn^  is  Aot  subject  to  the 
jurisdiction  of  the  county  C0art  of 
Middlesexi  WiltsUrti  v.  Llo^d^  E. 
20  G.  3.         •        •        381,982 

2.BiU 
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*.  Bill  of  MiddkHx.  Vide  P«aC. 
TicE.  "No.  8. 

3.  Prrjiiry  ccimmitted  by  a  witntst 
on  s  trial  before  a  Middlrtex  jurt/ 
at  the  Old  Bai/ey.  is  utni  by  a 
city  jury.         Page  794,  796,  797 

♦.  Vide  Com,  No.  5,  6,  11,  12. 

MILITIA. 
Vide  Settlkmevt,  No.  11. 

MINE. 
I^cclmrnt  will  He  for  a  mine.      305 

MIS-RECITAL. 

I .  Tf  the  defendant  undertake  to  set 
forth  the  tutuie  of  23  Hen.  6. 
c.  9.  in  B  plea  to  an  acliun  on  a 
theriff't  bond,  t.  liteml  mis-rccilal 
is  fatal  i  Boyct  v.  IVhitaker,  H. 
19  G.  3.  ■  -9*109? 

t  2.  On  an  information  under  a  pri- 
vate ttatule,  a  mis-recital  of  [he 
comiQi-'ucement  of  the  parliament 
is  fatal,  after  verdict,  on  the  pim 
of  nolguiltf.  97,  a.  [t  41] 

t  3.  But  it  should  seen,  that  the 
mi^-recitalof  any  part  ofapn'rs'e 
ttalute,  can  only  be  ;akcQ  advan- 
tage of  by  pleading  nul  titl  rr- 
'urd.  -  97,a.[i*\] 

<&  4.  The  introduction  of  an  un- 
mciming  woid  in  the  recital  of 
any  insirtimcnt  ia  a  declaration 
(as  of  "  if"  in  setting  forth  the 
ihtriff't  precept  to  the  returning 
^ker  in  an  action  for  J»-iberyJ  is 
not  a  fatal  variance ;  King  v.  Pip. 
pel,  B.  R.  E.  26"  G.  3. 

191,  n-  [<t>] 

f.  I-ii/eRxeiTAL.   Variamce,  No. 


-t  MISTAKE. 
T  Vide  CousTHucTios,  No.  4.    En- 

R04,     No.    I,    3.        IXSVKAKCI, 

No.  17, 18,29.  Justice  of  PtoM, 
No,  3. 


MODUS. 

1.  Instances  of  moduses  vmd  in  law. 

Page  204,  205 

2.  A  modus  is  raitabh  to  the  jutor,- 

405' 
<t7'3.  Vidt  Prooibitiov,  No.  3. 

<I>  MONEY  pmd  itUo  Court. 
<&  Vide  ASEST,  No.  3. 

MONTH, 

A  month  in  law  is  a  lunar  month, 

or  28  days,  unless  otherwise  ex- 


MORTGAGE,  MORTGAGEE, 
MORTG/V30R. 

1.  Ejectment  will  lie  by  a  mort- 
gagee, agsinit  a  tt*a»t,  nnd«r  a 
Uttte  from  tba  mortgagor  subse- 
quent to  (he  mortgage,  without 
ttolice  to  quit ;  Keick  v.  HoU,  it. 
19  G-  9.  -  31  to  S3 

C»  3.  But  if  there  is  tenant  from 
year  to  year,  and  the  landlord 
mortgages  prrceditig  tlieyear,  the 

-  tenant  iscntitled  tosixtnonthsao* 
tiee  to  quit,  fiom  the  mortgagee, 
B.  R.  .  St,  D.  [«>] 

3.  The  legal  interest  of  a  mortgagor 
in  potsessian,  i«  inferior  to  that  of 
a  mere  strict  tenant  at  will. 

S2,  389,  S83 

4.  But  if  a  mortgagee  enoourage 
the  tenant,  under  a  lease  from  the 
morigogor,  to  la^  out  money,  he 
shall  not  recover  in  ejectment  be- 
fore the  end  of  the  term  granted 
by  the  mortgagor.  -  32 

5.  A  tenant,  under  n  letite  from  the 
mortgagor  prior  to  the  mortgage, 
shall  not  set  it  up  against  tho 
mortgagee,  in  ejectment,  if  he  has 
notice  thai  the  mortgagee  only 
means  to  compel  hka  to  attom 
IViiit  V.  HoKkiiUt  M.  |L 


Cg4 


"-^■ffl 
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6*  Qtf.  If  tretpau  for  mesne  profits 
will  lie  by  a  fnortgagee,  against  a' 
tenant  under  a  lease  from  the 
mortgagor,, posterior  to  the  mort- 
gage. -  Page  22,  23 

7*  A  mortgage  by  baron  ond  faney 
of  her  estate,  is  void^  after  the 
baron*s  death,  and  not  merely 
voidable^  though  in  the  form  of  a 
ie^se;  ICoodright  v.  StrflthasHy  B, 
R.  M.  15  G.  3.  53,  n.  [17],  54,  n. 

8.  But  a  Te-deUtery  of  the  mbttgage 
deed,  by  the  wi/c,  after  the  hus- 
band's  death,  will  make  it  good ; 
Goodright  V.  Strathan,  B.  R.  M. 
15  p.  3.  63,  n.  [17],  54,  n* 

9*  And  ci|t:umstance8'  may  operate 
as  a  virtual  re-delivery  ;  Goodright 
V,  StrathajTy  B.  R.  M.  15  G..3. 

53,  n.  [17],  54,  n. 

10.  A  mortgagee,  after  giving  notice 
of  the  mortgage  to  the  tenant  in 
possession  under  a  lease  prior  to 
the  mortgage,  is  entitled  to  the 
rent  in  arrear  at  the  time  of  the 
notice,  as  well  as  to  what  accrues 
afterwards,  and  he  may  distrain 
for  it,  after  such  notice ;  Moss  v, 
GalUmore^  B.  R,  M.  20  G.  3. 

ii79  to  283 

11.  A  mortgagor  is  not  entitled  to 
embkwitmtsy  Mrhen  be  is  turned  out 
of  possession  by  the  mortgagee. 

283 

12.  Aiiior^gee  of  a  term  cannot 
be  sued  as  assignee y  til)  he  takes 
actual  possession  ;  Eaton  v.  Jaques, 
M.^lG.3.        -        455  to  461 

J 3*  A  mortgagor  in  possession  gains 
a  settlement  by  40  days  residence, 

632 

*)>  14.  So,  it  should  seem  does  a 
mortgagee  in  possession*  632 

15.  If  a  lord  of  a  manor  mortgage 
th^  manor  in  fee  to  A.  and  aft^r* 
wards  purchase  copyholds  held  of 
the  manori  and  take  surrenders 
of  them'  (o  himself  in  fee,  fhey 
shall  enuiie  to  the  benefit  of  the 
mortga^i  Doc  y.  Pott^  T.  21 
P.  3.         -         .        710  to  722 


16.  And  t^  settlement  by  the  lord  of 
all  his  estate  mortgaged  to  A. 
shall  pass  the  equity  of  redemp- 
tion of  such  surrendered  copy' 
holds;  Doe  v.  Potf,  T.  21  G.  3. 

-Pflgr  710  to  722 

17.  If  a  mortgagor  devise  the  mort- 
gaged premises,  and  afterwards 
pay  off  the  mortga^,  and  the 
mortgagee  convey  the  legal  estate 
to  a  trustee  in  trust  for  the  mort-r 
gagor,  this  change  of  the  legal  es* 
tate  shall  not  operate  as  a  rexoca- 
tion  of  the  uill ;  Doe  v.  Potty  T. 
21  G.  3.  -  710  to  723 

18.  Vide  Security,  No.  !• 

MURDER. 

1.  On  a  special  verdict y  principgl^ 
in  the  second  degree  cannot  be  af- 
fected, unless  the  jury  find  ex- 
pressly, that  they  weit;  actually 
present,  or  that  some  acts  were 
done  by  tbem  M-hich  unavoidably 
shew  that  they  wcite  present,  or 
that  they  were  of  the  same  party, 
on  the  same  pursuit,  and  under 
engagements  and  expectation  of 
mutual  defence  and  support  froni 
the  person  who  did  the  tact;  Rcm 
V.  Borthwick^  T.19G.  3. 

207  to  212 

2.  If  several  arejindictedy  A.  as  giv- 
ing the  blow,  and  the  others  as 
present  aiding  and  abetting,  evi* 
dence  that  on6  of  the  others  gave 
the  blow,  and  that  ^.  was  only 
present,  &c.  will  support  the  in- 
dictment. 207in.  [8] 

MUTINY  Act 

1.  Instance  of  a  coii4;fcf ion  under  the 
mutiny  act,  for  not  quartering-of- 
ficers,  held  to  be  void  for  not 
stating  the  evidence  ;  ^x  v.  Read^ 
M.  21  G.  3.  486,  487 

9*  Fide  AbjillzkYb 

NAV|. 
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N. 

NAVIGABLE  Jbwn 

The  right  to  the  9Qil  of  a  navigable 
river,  belongs,  bj  presumption  of 
law,  to  ^e  King^  not  (o  the  owners 
of  the  adjoining  land ;    iUx   v. 

.  Smith,  20  G.  3.    fagt  441  tp  44£ 

• 

NEGOTIABILITY. 

The  negotiability  of  a  bill  ofej;ckange 
may  be  restrained  by  a  special  in- 
domemeni  ;  Ancher  v.  The  Bank  of 
England,  E,  21  G.  3.     6*37  to  641 

NEUTRAL  Proper t If. 
Vide  Insurance,  No.  41,  50,  51, 

NEW  Trial. 

yide  Trial,  No.  4,  8.  Vekire  dq 
no*iH), 

NIL  debet. 

Instance  of  what  may  be  given  in 
evidence  under  the  plea  of  nil  debet. 
Kicte  Judgment,  No.  4. 

NIL  habuit  in  tenement  it. 

i7il  habvit  in  tenementis  is  the  pro- 
.    per  plea,  where  the  plaintiff  de- 
clares on  a  demist  to  the  defendant, 
and  the  defendant  means  to  dis- 
pute his  title.  -  620 

NISI  Print. 

The  authority  of  the  judge  at  Nisi 
Fritu  is  by  tbe  commission  oi  Assize. 

791 

NOLI  Prosequi. 

-f  1,  Where  two  defendants  in  a«- 
sumpsit  sever  in  pleading,  and  one 
pleads  a  jpecta/p/ea,  which  is  found 
for  him;  the  plaintiff  may  enter  a 


noli  prosequi  as  to  him,  and  pro* 
ceed  to  final  judgment  and  exccu- 
tion  against  the  other. 

Page  169,  n.  [t  56] 
2.    vide   Information    ex   qficiot 
No.  2. 

NON-Pro*.    N0N-5«i^. 

1.  In  a  joint  action  the  plaintiff  can- 
not be  non-pros*d  by  one  or  some 
of  the  defendants;  Powell  v.  White, 
E.  19  G.  3.  -  169 

2.  The  insolvency  of  the  defendant 
happening  after  the  action  brought, 
is  good  cause  against  jW^cn/  as 
in  case  of  a  non-suit;  Bailly  v. 
mihinson,  £.  21  G.  3.  67I 

+  3.  Where,  in  a  joint  action,  there 
is  judgment  by  default  against  one 
defendant,  the  01  her  cannot  non* 
suit  the  plaintiff  at  the  trial. 

169,  n.[t56i 

t  4.  Nor  obtain  judgment  as  in  case . 
of  a  non-suit  in  such  case  (No.  3), 
if  the  plaintiff  neglect  to  go  tq 
trial.  -  169,  n.  [iiS] 

t5«  By  judgment  of  non-pros  the 
plaintiff  is  out  of  court  as  to  all 
the  defendants ;  Philpot  v.  Muller, 
B.  K.  £.  23  G.  3.      169,  n.  [t  56] 

f  6.  Therefore,  if  several  defendants 

sever  in  pleading,  one  cannot  sign 

judgment  o(  non-pros  as  to  himself, 

and  take  out  execution;   Philpot 

V.  Muller,  B.  R.  E.  23  G.  3. 

l69,n.[t56] 

i7'  If  judgment  is  signed  in  such 
case  (No.  6),  the  court  will  set  it 
aside  on  motion,  in  the  same  term. 

196,  [t  56] 

t  8.  But  such  a  motion  in  a  subset 
quent  term  is  too  late,  and  the 
rt-drcss  must  be  by  writ  of  error  ; 
Philpot  V.  Muller,  B.  R.  E.  23 
G.  3.  -  169,  [t  56] 

t  9«  If»  on  such  a  judgment,  the 
action  being  trespass  vi  et  armis, 
the  ca«  sa.  sued  out  is  in  trespass 
on  the  case,  the  court  will  set  aside 
the  execution,  even  in  a  subsequent 

term 
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term  ((h«  plsintiff  underlaking  not 
to  bring  an  aetionj,  because  there 
U  no  olher  rtmedy ;  Pki/pot  v. 
Slulier,  B.  R.  B.  23  G.  3. 

Pfg'  169,  [+56] 
10.  Iiulancps  of  what  shall  nonsuit 
tbfl  plaintitf.  Vide  Allocation, 
No.  3.  PLiAOiKG,  No.  6,  7.  22. 
Variance,  No.  2,  3,  4,  5,  ti,  7, 
«,  9. 

fll>  Na\-REgiDENC£  0/ Corporators, 
Vide  CoKfoKATiON,  No.  4,  5. 


Ki'rfe  PaoMiSSoitY  3i'o(e. 

NOTICE. 

1.  A  notice  to  (luit,  "or  I  sh&U  insist 
on  rinuble  rent,"  is  good  to  support 
ftn  mctmeal ;  Doe  v.  Jockeon,  E. 
19  G.  3.  -  175,  176 

J,  A  mortgagee  may  recover  possts- 
sion  ftgalnst  the  mnrigfigor,  or  a 
tmaiit  under  a  lease  from  tWe  mort- 
gagor posterior  to  the  mortgage, 
without  notice  to  quit ;  Keeck  v, 
Halt.M.  19  G.  3.  21  to  23 

5.  Notice  of  dittreit.  Vide  Dis- 
TRKSB,  No.  1. 

4.  Notice  of  trial.  Vidt  Trial, 
No.  1.2,  3. 

5.  Instances  wlicre  a  party  'hall  be 
ftflcctcd  by  notice.  Vide  Attor- 
»ET,  No.  II,  12.  IliLt  of  Ex- 
change, No.  15,  24.  Decree, 
No.l.  JuDOWEtiT,  No.7-  Power, 
No.  4. 

6.  Instances  nhcre  tecai-ilies  shall  be 
Toid,  though  in  the  hands  of  pur- 
chasers for  valuable  consideration 
and  without  notice.  Fit/eGAMina, 
No.  3. 

t7-  Instances  of  wbat  the  court  will 
or  will  not  take  notice  of.  Vide 
Custom,  No.  10,  II.  I'ari.ia- 
MENT,  No.  I,  2.  Private  Sla- 
tiUe,  No.  2. 


8.  Vot'ice  o( appeal.  Vide  AmxL, 
No.  1. 

9.  f'irfrIssuRAscE,No.  14.  Mort- 
gage, No.  1,  2,  10. 

I  NUL  li<l  record. 

I.  Ifvltiel  record  is  no  plea  to  aa 
action  on  a.  foreign  jvdgmmt,  and 
may  bo  n'jectcd  as  nugatory,  al- 
though the  plaintiff  has  called  the 

judgment  k  record  in  his  declara- 
f(0)i,  and  concluded  prout  patet  per 
recordum;  IValker  v.  Witter,  M. 
19  G.  3.  -  I'agelXaT 

t  2.  Vide  Private  Staiule,  No.  2. 

+  NURTURE. 

I I.  A  iaslerd  living  with  the  rao* 
ther  for  nurture,  in  a  parish  where 
she,  and  not  the  bastard,  is  teltltd, 
is  to  be  mamtained  by  its  own  .pa- 
rish i  SimpiOM  V.  JohiuoH,  M.  19 
G.  2.  -  -  7  to  9 

t  2.  So  it  is  with  regard  to  legitimate 
children ;  Rex  v.  HemUngton,  U. 
17  c.  3.         -        9,  n- [2],  10,  n. 

+  3.  Vide  Relief,  No.  4,  5. 


t  Vide  Affidavit.  iKFORSiATiqK, 
No.  2,  3.    Perjury, 

OCCUPANCV. 
Vidt  P«OR-Jto«,  No.  S. 

OFFICE. 

1.  If  two  oOiccs  an:  incompatible, 
the  acceptance  of  the  higher,  ipMo 
facto,  vacates  the  other;  Afx  v. 
Bliistl,  B.  R.  E.  19  G.  3. 

•     39s,  r.  [22] 
O  S.  But 
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<3t^2.  Bwt  qn^re,  for  it  has  been 
since  hMf  that  tiie  subsequent 
acceptance  of  one  (whether  of  a 
higher  nature  or  not)  vacates  a 
former  incompatible  office ;  A/f7- 
xiard  V.  Thatcher,  B,  R,  M,  28 
G.  3.        -        Page  378,  n.  [cTO^] 

OFFICER. 

1.  Officers  of  the  forest,  in  the  army, 
and  others  belonging  to  the  King, 
are  exempted  from  serving  on  ju- 
ries, -  -  19Q 

2.  Sherij^rs  officer.  Vide  Flkadxmo, 
No.  22.     Sheriff. 

OLD  Bailen. 

Perjury  committed  at  the  Old  Bailey, 
on  a  trial  before  a  Middlesex  jury, 
is  laid  in,  and  tried  by  9,  jury  of, 
the  city  o( London.  794,  796,  797 

OPINION. 

Instance  where  evidence  of  opinion  is 
not  admissible;  Syers  v.  Bridge, 
M,2lG.3.         -         527  to  531 

OPTION. 

I,  When  one  of  two  things  is  to  be 
performed,  the  option  b  in  the 
perscm  who  is  to  perform ;  Layton 
V.  Ptarce,  M,  Ip  G.  3.         15,  l6 

03*  2.  Observation  on  that  case. 

15  n.  (5)  [<l>] 

3.  Upon  an  optional  agreement,  if 
one  part  of  the  alternative  is  pro* 
hi  hi  ted  and  subject  to  a  penalty, 
the  party  having  made  his  option 
for  that  part  shall  incur  the  pe- 
nalty ;  Layton  v.  Pearce^  M.  Ip 
G.  3.  -  -  15,  16 

4.  Vide  AwiGNEK,  No.  •• 

ORDER. 

1.  Orders  of  justices  are  to  have 
every  intendment  in  their  favour. 

116,117 


2.  Difference,  in  that  respect,  between 
orders  and  convictions. 

Page  116,117,663 

3.  Vide  Assumpsit,  No.  5.  Bank- 
rupt, No.  32,  33,  34".  Bastard, 
No.  3,  4.  Removal  ofPtntpers^ 
No.  1. 

ORDERS. 
Title  for  holy  orders.    Vide  Title. 

ORDNANCE. 
Vide  Artillery. 

ORIGINAL. 

Vide  Attorney,  No.  9-  t  Capias, 
No.  3.  Exchequer  Chambert 
No.  5.     Oyer,  No.  1. 

OVERSEER. 

1.  The  appointment  of  overseers  for 
the  sub  divisions  of  a  parish  is 
xoid,  unless  it  expressly  appear, 
thiit  the  parish  could  not  reap  the 
benefit  of  43  EL  c.  2. ;  Rex  v.  Ut- 
toxeter,  E  20  G.  3.      346  to  350 

2.  More  than  tour  overseers  cannot 
.  be  appointed  under  43  Eliz,  c.  2. 

349,  &  n.  [2] 

3.  If  an  overseer  alter  the  poor  rate 
after  it  has  been  allowed,  but  with 
the  oppro button  of  ih^  justices^  and 
deny  criminal  motives,  the  court 
will  not  grant  an  injormatia^ 
against  him;  Rex  v.  Barrat,  M, 
21  G.  3.  -  465,  466 

4.  Vide  PoOK'Rate.  No.  2,  14. 

OXFORD. 

1.  A  college  barber  at  Oxford,  though 
he  resides  in  the  city  out  of  the 
college,  is  entitled  to  the  prixiUges 
of  the  university;  Rex  v.  Rout" 
ledge,  M.  21  G.3.         531  to  53« 

2.  Qu.  Whether  under  that  right  he 
is  exempt  from  serving  the  qffict  of 
constable  for  the  city;  Rex  v.  Rout* 
ledge,  M.  21  G.  3.        531  to  538 

OYER. 
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OYER. 

1.  A  defendant  is  not  entitled  to  oyer 
of  the  original,  and  if  he  crave 
oyer  thereof,  the  plaintitT  may  pro- 
ceed without  taking  any  notice  of 
it;  Boats  v.  Edwards,  T.  19  G.  3. 

Page  227,  228 

2.  This  is  also  the  rule  in  the  court 
of  Common  Pleas,        228,  &  n.  (a) 

3.  If  oyer  is  granted  of  any  instru- 
ment or  record,  and  it  is  set  forth, 
although  the  party  was  not  enti- 
tled to  such  oyer,  yet  he  shall  be 
thereby  entitled  to  take  the  whole 
instrument  as  part  of  his  adver- 
sary's pita;  Jeffery  v.  White,  M. 
21  G.  3.  -  476',  477 

O  4.  Oyer  cannot  be  compelled  of 
an  Act  of  Parliament.  477 

<Oi*  5.  Nor  of  iMters  Patent ;  Rex 
▼.  Ameryy  U.  26  G.  3. 

m,  n.  [<»*] 


P. 

PANNAGE. 
Vide  Herbage  and  Pannage. 

PAPIST. 
Vide  EviDEVCEy  No.  22. 

PARLIAMENT. 

•f  1.  The  couit  is  bound  to  take  no- 
tice of  the  commencement,  proro- 
gations, and  sessions  of  parliament. 

5)7,  n.  [t4l] 

+  2.  And  that  (No.  1.)  even  when 
the  proceedings  arc  on  a  prkfoie 
statute.  -  97,  n.[t  41] 

9.  If  a  libel  charge  a  member  with 

criminal  language  held  in  parlia- 

fntnt,  the  court  will  grant  ah  tn- 

<Jhrmation^  without  a  denial  of  the 

charge  by  ajfidavit.  d87|  388 


4.  Copies  of  entries  in  the  journats 
oH parliament  are  evidence  ;  Hex  v. 
Lord  Giorge  GorJon,  H,  'il  G.  3. 
Page  6yO  to  5i>2|,  U  n.  [3],  5^4,  n. 

PARTNER. 

!•  To  make  a  person  liable  as  a  part- 
ner, there  raubt  either  be  a  contract 
between  him  and  the  ostensible 
person,  to'  shun*  in  the  profit  and 
loss,  or  he  roust  have  permitted 
the  other  to  make  use  of  bis  credit, 
and  to  hold  him  out  as  one  jointly 
answerable ;  Uoare  v.  Dawts,  £. 
20  G.  3.  -  371  to  373 

2.  If,  on  an  executum  against  one  of 
two  partners,  the  partnership  ef- 
fects are  taken  and  sold,  the  court 
will  order  the  sheriff  to  pay  o\-cr 
to  the  other,  a  share  of  the  pro- 
duce proportioned  to  his  share  in 
the  partnership  effects,  to  be  ascer- 
tained by  the  Master;  Eddie  y. 
Davidson,  £.  2i  G.  3.      630,  651 

1 3.  Vide  Bill  of  Exchange^  No.  2U 

PEACE-Q^ccr. 

A  peace-oflicer  is  not  liable  tp  ai^ 
action  for  arresting  a  party  on  a 
reasonable  charge  oi  felony,  withr 
out  a  warrant,  although  it  shall 
afterwards  appear  that  no  felony 
has  been  committed  ;  but  a  pri- 
vate person  is ;  Samuel  v.  Payne^  E, 
20  G,  3. 

359,  360,  k  n.  [7],  n.  [8] 

PEEH. 
Vide  AcTioy,  No.  8.    Bail,  No.  1. 

PENAL  Action. 

1.  A  discQMtinuance  in  a  penal  action 
is  cured  by  verdict^  under  32 
Hen.S.c.SQ.  -  115 

2.  Vide  Amendment,  No.  8,  Li- 
>fiTATioM  of'  Actions  J  No.  1. 


PENAL 
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PENAL  StiiUic. 
Vide  Maxims,  No.  18. 

PENALTY. 

Vide  FxciftH,  No.  1,  2.  FisHEttY, 
No.  2.  Marriage,  No.  4.  Op- 
tion, No.  3. 

PENALTY  of  a  Bond. 

Vide  Annuitt,  No.  4,  5.  Bokd, 
No.  U 

PERJURY. 

t  1.  It  is  ncccfisary  io  indictments 
for  this  offence  to  state  a  legal 
authority  to  administer  an  oath. 

Page  156 

2.  Whore  perjury  is  to  be  laid,  and 
tried,  when  committed  locally 
within  a  county  corporate,  on  the 
trial  of  a  cause  before  a  jury  of 
the  county  at  Ijarge.  Vide  Glou- 
cester.    Old  Bailey. 

t  3.  Statute  oi  frauds  and  perjuries. 
Vide  the  Ta  b  le  o/*  Statutes  after 
title  Statute. 

PERSONAL  Property. 

A  conveyance  in  trust  or  a  devise  of 
personal  property,  to  one  and  the 
heirs  of  his  body,  ve-^ts  the  whole 
interest.  •         505,  n.  506,  n. 

PERSONAL  Representative. 
Vide  Admikistration.     Ex£Cu« 

T0R« 

t  PETITION  of  Rights. 

f  Vide  Table  of  Statutes  after  title 
Statute. 

PLAINT. 
Vide  Marshalsea  Cpurf. 


'  PLANTATIONS.        • 

Ft(fe  Admiralty,  No.  1.  Bakk^ 
ruptct,  No.  21.    Jamaica. 

PLAY. 
Vide  Gaming. 

PLEA  Pleaded. 

1.  The  time  of  plea  pleaded  is  to  be 
reckoned  from  the  date  of  the 
entry  of  the  plea  on  the  record^ 
not  from  the  time  of  its  being  de* 
livered  to  the  plaintiff;  Sullivan  y. 
MontaguCy  IL  If)  G.  3. 

Page  top  to  115 

f  2.  A  judgment  obtained  by  a  de- 
fendant against  the  plaintiff  after 
the  declaration  delivered,  and  Ixv 
fore  plea  pleaded,  may  be  pleaded 
as  a  set-of:  Reynolds  v.  Beerling^ 
B.  R.  M.  25  G.  3.   112,  n.  [t  47j 

t  3.  And  that  although  it  do  uot 
appear  that  the  cause  of  action  on 
which  the  defendant's  judgment 
was  obtained,  arose  prior  to  the 
conmcncement  of  the  plaintiff's  oc- 
Hon  ;  Reynolds  v.  Beerlingy  B.  R. 
M.  25  G.  3.  1 12,  n.  [t  47] 

\<3^  4.  But  that  point  has  been  since 
over-ruled  (  Evans  v.  Prosser^  fl. 
It.  £.  2y  C.  3.  112,  113,  n. 

[t  47  <D^] 

PLEADING. 

1.  Two  affirmatives  cannot  make  an 
issue.  -  -  -  60 

.  2.  Whenever  new  matter  is  intro- 
duced, the  plea,  &c.  must  con* 
elude  with  a  'vcri^cation.  60 

3.  Matter  of  defence  happening  after 
the  action  brought,  if  before  plea 
pleaded  (Vtde  Plea  pleaded)^ 
may  be  pleaded  in  bar;  Sullivan 
V.  Montague  J  H.  19  G.  3. 

109  to  113 

<0"  Ai*  But  Qu.  as  to  that  point; 
Evans  v.  Prosser^  IL  R.  £.  29 
G.  3.         U2,  U3,  «.  [t  47<1>J 

5.  Th« 
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b.  The  pf6ieeutor  may  replp  to  a 
return. to  a  mandamus.     Page  159 

$.  On  a  diclaration  that  all  an  ori- 
ginal lessee's  estate  came  to  the 
defendant  by  aisignment^  and  a 
plea  that  alh  ^c.  did  not  come,  &c. 
modo  Sf  jomia^  and  MWf  joined, 
evidence  of  an  vnder 'lease  will  not 
support  the  .  issue ;  Uolfurd  v. 
Hatch,  E.igG.  3.      183  to  187 

7*  Nor  will  ewidtTice  of  an  assign- 
ment  of  all  the  original  lessee's  es- 
tate in  psri  of  the  demised  pre- 
miges ;  Hari  v.  CVar,  B.  il.  £. 
18G.3.  183, n.  [/],  1S4,  k  n.  [21] 

8.  Attornment,  since  the  statute  of  4 
^jw.  c.  l6.  §9*  need  not  be  avtrnd, 
in  a  declaration  in  covenant  for 
ren/.  -  -  283 

9*  Nor  in  an  arotrr^*  -        ^SS 

•10.  In  trespass  for  a  tortious  4/i>- 
/rfM  for  reni^  by  II  G.  2.  c.  ig, 
§21.  the  special  matter  may  be 
given  in  evidence  on  a  plea  of  the 
general  issue.  -  2^:53 

1  > .  A  justice  of  peace,  constable ^  &  c . 
being  sued  lor  what  he  has  done 
by  virtue  or  reason  of  bis  ofiice, 
may  plead  the  general  issue,  and 
give  the  spcciul  matter  in  evi- 
dence, -  -  307 

12.  Qu.  Whether,  wherever  a  defen- 
dant is  permitted  by  .*tatutc  to 
give  the  special  matter  in  evidence  , 
under  the  general  issve,  the  plain- 
tiff is  not  also  entitled  to  give 
every  thing  in  evidence,  which 
may  rebut  the  speciai  defence. 

16'3 

13.  In  an  action  on  a  bili  of  cr- 
change,  if  there  is  a  plea  of  an 
usurious  agreement,  and  that  the 
bill  was  given  in  consequence 
thereof,  the  plaintiff  may  traverse 
the  usurious  agreement,  and  con- 
clude with  a  verification  ;  Smith  v. 
Borers,  T.  20  G.  3.     428  to  43  i 

14.  When  the  whole  of  the  plea  is 
denied  in  the  replication,  the  con- 
clusion ought  to  be  to  the  couH' 
try ;  but,  if  a  particular  allegation 


I 


is  selected  and  denied,  the  con- 
clusion ought  to  be  a  verification. 

Page  430 

15*  If  a  personal  representative  pleads 
plen^  administravU  prceter  a  cer- 
tain sum,  and,  afterwards,  to  an- 
other action  brought  in  the  same 
term,  plcm  adminiitravit  prctter 
the  same  sum,  and,  as  to  that 
sum,  stages,  that  he  had  confessed 
it  in  the  other  action,  this  is  a 
good  bar;  Waters  v.  Ogden,  M, 
21  G.  3.  •  452  to  455 

\6.  In  covenant  for  rent,  against  the 
defendant  as  assignee  of  all  the  /(r«- 
see^s  interest,  &c.  by  virtue  tchere^ 
of  he  became^  and  still  is  possessed, 
ice.  if  tl>e  defendant  jdead,  that 
all,  8c c.  did  not  come  to  hira  by 
alignment,  and  that*  be  did  not 
become  possessed,  i^c.  it  is  good 
evidence  to  support  the  plea  that 
the  assignment  was  by  way  of 
mortgage,  with  a  clause  of  re- 
demption, and  that  the  defendant 
has  never  taken  actual  possession, 
and  this,  although  the  mortgage  is 
forfeited;  Eaton  v.  Jaques,  M.  Sit 
G.3.  -  -        455  to  461 

17*  But,  if  the  defendant  plead  an 
assignment  over  before  the  rent 
accrued,  it  will  not  be  a  gpod  re- 
plication,  that  the  assignee  over 
never  took  actual  possession,  with- 
out adding,  that  the  assignment 
over  was  by  way  of  mortgage  i 
Walker  v.  Reeves,  B.  R.  M.  22 
G.  3.  46l,  n.  [1],  to  463,  n, 

18.  Or  that  it  was  collusive  and 

fraudulait;  Walker  y.  Reeves,  B. 

R.M.22  0.9.  4dl,n.  [1], 

to  463,  n. 

19*  Nor  is  it  a  good  replication  in 
such  case  (No.  l6*.)  that  the  as- 
signet  over  was  a  feme  covert ; 
Bamfather  v.  Jordan,  Jtf.  21  G.  3. 

452 

20.   In  declaring  on  a  deed  (as  in 

covenant),. It  is  only  necessary  to 

state  enough  of  the  deed  to  show 

a  title  to'tbc  fic^ilTir.        «*        667 


-V 
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31.  Aod  th«t  part  twci)  not  be  set 
forth  in  hmc  vtrbw,  but  only  ac- 
cording to  the  kgui  tffeet  ur  apf 
ration.  -        Page  667. 767 

S3.  In  Jebt  hy  &n  infbnnrT  agunit 
a  §lttriff'4  qffierr,  if  tha  dtelara- 
tioH  itate  a  Judgment,  tnd  j(.  _/«. 
Upon  that  judgment,  both  mtist 
be  provod,  altliough  it  might  be 
unnecenaty  to  have  UatMl  the 
jiidj^nient.  -        668  Ac  n.  [l] 

S3.  Vide  BAKKRVt^,  Ho.  37.  Cir- 
taiktt,  No.  4.  "S?"  Mi$-rbci- 
TAL.  Oykk,  No.  3.  Solvit, 
pott  dkm.  Vakiahcb. 

PLENE  vtminiftratil  prater. 
Vidt  PlEabino,  No.  15. 

POLICY  tfliuKroMce. 

1.  Tlic  ancient  fonii  which  is  ttill 
reiaiiied  is  in  iticlf  very  inaccu* 
rate,  but  has  been  reduced  to  cer- 
tainly,  by  length  of  time,  and  s 
variety  of  diKuuion  and  deci- 
sions. -  -  270 

2.  ri(/e  Insiteasce. 

POOR. 

Vidt  VooR-Rate.  Relief.  Set- 
tlement. 

P0OR-Ra(e, 

1.  A  rate  cannot  be  made  for  rc- 

pairing   or    re-building    a  ic«ri- 

hovse  ;  Rex  v.  It'avetl,  E.  19  G.  3. 

116  to  118 

S.  Nor  to   rc-imburse    an   overtetr 

for  inooey  advanced  for  the  pa* 

rish.  -  -        117,118 

3.  If  a  rate  appear  to  be  illegal  by 
the  tUlf,  the  court  will  quash  it, 
though  no  special  case  has  been 
stated  ;  Res  v.  WavtU,  E.  Iff  G.  3. 

116  10  118 

4.  Qa.  Whether  the  herbage  and 
pannage  of  n  forest  nrc  ratrabtc  tu 
the  poor.  -  30^  to  305 


Q^  S.  The  ranger  of  a  ny&l  park 
is  Dot  rateable  for-  herbage  and 
pannage ;  Lord  Butt  v.  Grindalt, 
B.R.T.26G.3. 

Page  305,  a.  {d.  iJT-] 

6.  Uncertainty  in  the  value  of  pro- 
perty, it  not  a  reason  a^nst  itt 
rateabtUig.  •  303,  $04 

7-  Nor  (he  tenure  under  which  it  ii 
occupied  ;  whether  in  fee,  for  life, 
jrcars,  or  by  a  keeper,  or  servant, 
in  lieu  of  salary  or  iBiige$.       304 

8.  Property  which  docs  not  lie  in 
occvpaney  according  to  the  strict 
common  law  sense  of  the  word, 
mag  be  rateable.  •  304 

9'  IJot  and  a^  in  the  minei  of 
Dtrb^hire  are  rateable  j  Revllt 
V.  Gell,  B.  R.  E.  16  G.  3. 

304.  &  n.  [ij 

10.  TolU  are  rateable.  305,  &  n.  [2J 

11.  Tiie  parochial  assessments  for 
the  vicar  of  St.  MiekaeFt  in  Co- 
Tetitry,  established  by  I9  Ceo.  3. 
c.  60.  arc  not  rateable;  Rex  v, 
Tom,  E.  20  G.  3.     401  to  406 

13.  But  those  for  the  vicar  of  the 
Trhiljf  in   the  same  place,  esta- 
blished by  19  Geo.  3,  c.  S7.  are ; 
Ram  V,  Pickin,  B.  R.  T.  22  G.  9. 
406,n.[l] 

13.  A  ^odut  lor  tithee  is  rateable. 

405 

14.  If  a  landlurd  tender  the  rate  for 
his  tenant,  the  averteer  ought  to 
receive  it,  ami  a  viarrant  ought 
not  to  be  granted  10  distrain  on 
the  tenant ;  Rex  v,  Coitns,  T.  20 
C.  3.  -         -        426  to  428 

15.  Whether  iovses  sliall  be  rated  in 
a  diffcmit  proportion  from  land 
must  depend  on  local  circum- 
stances, and  thecourt  willnotjquasli 
an  order  for  rating  them  equully  ; 
iUx  v.  Sviamwgt,  H.  21  G.  3. 

562,  563 

16.  If  any  error  in  a  rate  affects  the 
proportion  payable  by  every  per- 
son rated,  the  rate  must  be  quash- 
ed in  toto.  -  -  563 

I  17.  Scllltnient  by  rating.  Vide&r.T- 
TLEMBXT,   No.  6,7,  16,  ?7. 

POWER. 
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POWER. 

J.  A  Uast  to  coramencey>ow  the  day 
of  the  date  is  gcTod,  under  a  power 
to  grant  leases  in  possi^ssion  only, 
and  not  in  reversion  ;  Pugh  v.  The 
Duke  of  Leed^,  B,  A.  itf.  18  G.  3. 

Page53,n.[\5] 
2.  Though  a  tenant  for  life  with 
power  to  grant  leases  in  possessioft 
for  twenty-one  years  convey  his 
life-estate  to  pay  an  annuity  for 
his  life,  and  the  surplus  to  him- 
lelf,  he  may  still  grant  leases ' 
agreeable  to  the  terms  of  the 
power ;  Renn  v.  Bulkeley^  M,  20 
G.3.  .        .  292,  293 

3,  Powers  arc  to  be  construed  in  the 
same  manner  in  a  court  of  law  as 
inequity.  r  -         I^Z 

4.  Aq  estate  being  conveyed,  by  a 
marriage-settlement  J  to  trustees  to 
the  use  of  the  settlor  (the  hus- 
band)  for  life,   with    remainders 
over,  and  with  a  power  to    the 
settlor,  with   the  consent  of  the 
trustees,  to  revoke  all  the  uses  in 
the    settlement,  and    the   settlor 
having  granted   an  estate  Jor  his 
own  life  for  valualde  cofisideration, 
in  the  settled  estate,  a  revocation  I 
subsequent  thereto  o(  all  the  uses, 
executed  by  him  with  the  consent 
of  tbe  trustees,  and  a  conveyance 
of  the  estate,  to  a  purchaser  for 
valuable    consideration    also,   but 
with  notice  of  the  prior  grant  for 
the  settlor's  life,  shall  not  affect 
the  interest  granted  for  his  life; 
Goodright  v.  Catory  M.  21  G.  3, 

477  to  486 
5.  Where  tenant  for  life  has  a  power 
to  grant  leases  "  in  possession,  but 
not  by  way  of  reversion  or  future 
interest,"  a  lease  per  verba  de  pre- 
senti  is  not  contrary  to  the  power, 
though  the  estate  at  the  time  of 
making  the  lease  was  held  by  te- 
nants at  will  or  from  year  to  year, 
iff  at  ^hc  tipiCi   they  receivod  di- 


I  rections  from  the  grafttoV  <5f  the 
lease  to  pay  their  rent  to  the  lessee; 
Goodtiile  v.  Funucan,  H.^l  G.  3. 

Page  56*5  to  575 
6,  Under  a  power-***  to  lease  all 
"  manors,  messuages,  lands,  &c. 
"  so  as  there  be  reserved  as  much 
"  rent  as  is  now  paid  for  the 
'*  same," — such  parts  of  the  estates 
enumerated  in  the  power  as  have 
never  b<»en  demised  may  be  lei ; 
Goodtitle  v.  Funucan,  H.^lG.  3. 

565  to  569 

7.  But,  in  a  family  *f#//^en/,  of  an 
estate  consisting  of  some  ground 
always  occupied  with  the  family 
seat,  and  of  lands  let  to  tenants 
upon  rents  reserved,  the  qualifi- 
cation anne>^  tp  the  power  of 
leasing,  **  that  the  ancient  rent 
"  must  be  reserved,"  excludes  the 
mansion-house  and  lands  about  it 
never  let.  -  574^ 

8.  Where  a  qualification  annexed  to 
a  power  goes  in  destruction  of  the 
power,  the  law  will  dispense  with 
the  qualification.  .         574 

9.  Qm.  If  a  lease  under  a  power,  by 
which  the  lessor  must  reserve  the 
old  rent,  would  be  a  fraud  on  the 
power  and  'void,  although  the  old 
rent  were  reserved,  if  the  covenants 
in  the  new  lease  were  less  advan-* 
tageous  to  the  reversioner  than 
those  in  the  former  leases ;  Good-' 
title  v.  Funucan,  H.  21  G,  3. 

565  to  575 

10.  FtV/e  CovENA2rT,  No.  3.  Will, 
No.  31, 

t  FOWYS's  Jet. 

t  Vide  the  Table  of  Statutes  after 
title  Statute, 


PRACTICE. 


I.  On  a  rule  to  return  the  paper- 
book  on  a  particular  day,  it  must 
be  returned  some  lime  in  that  day, 
otherwise  the  other  party    ipay 

sign 
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Vigw  judgment ^  without  waiting  till 
the  opening  of  the  office  the  morn- 
ing following  ;  Uaselur  v.  Anselly 
T,  19  G.  3.  -  Page  197 

2.  When  a  cause  has  been  suspended 
a  year  after  it  was  at  issue,  the  de- 

'  fendant  is  entitled  to  a  terra's  no- 
tice of  trial.  7 1 ,  &  n.  [G] 

3.  But  not  when  he  himself  has  sus- 
pended the  cause  by  an  injunction; 
liayley  v.  Kikj),  H.  I9  G,  3. 

71,  n 

A,  The  court  will  grant  a  new  trial, 
under,  particular  circumstances, 
after  the  four  davs  are  elapsed  ; 
mrt  V.  Barlowe,  L  If)  G.  3.     17 1 

5.  And  at  any  time  before  judgment; 
''  Rex  y.  Govgh,  T.  21  G.  3. 

797. 79s 

6.  Tlie  court  will  order  a  warrant 
to  confess  judgment  to  be  delivered 

'  up,  if  obtained   by  fraud,  betbre 

any  use  has  been  made  of  it ;  Dun- 

'can  V.Thomas,  T.  19  G.  3.       196* 

7.  On   notice  to  execute  a  writ  of 
'enquiry   at    a    certain    hour,  the 
party  is  not  tied  down  to  the  pre- 
cise time   fixed    by    the   notice; 
Williams  V.  Frith,  T.  19  G.  3, 

198 

S.  If  a  party  is  arrested  by  bill  of 

Middlesex  out  of  that  county,  the 

proceedings  will   hfi  set  aside  for 

irregularity  ;    Devenege  v.  Dalhy, 

''E,WG.3.  -  -     384 

9.  When  a  party  against  whom  an 

•  attachment  is  prayed,  positively 
denies  the  charge  by  affidavit,  the 

*  court  of  Kings  Bench  always  re- 
fuses the  attachment,  without  en- 
tering into  the  merits  or  the  credit 
of  the  parties.  -  -     5l6 

ID.  The  court  of  Chancery  in  such 
cases  (No  9.)  goes  into  the  truth  of 
ihe^  charge.  -  •      5\6 

11.  On  SLplca  o(  coverture,  and  ter- 
diet  for  the  defendant,  the  husband 
cannot  haver. ret- w^ /on  for  the  costs^ 

'without   a   sci.  fa,'.    Worthy   v. 
»    Hayncr,E.2l  G.  3.         -         637 

12.  A  motion  may  be  made,  in  arrest 

•Vot.II. 


o(  judgment,  after  a  rule  for  a  neu 
trial  has  beeix  discharged^  and  at 
any  time  before  the  judgm^ent  is 
entered;  Taylor  v .  Whithead,  T. 
5M  G,3;-  P<7g:c  745,  746 

13.  Vide  Agent,  No.  3.    LatitMit, 


No.  1 . 


rl'. 


Premium. 


FiW<r  Insurance,  No.  20,  21,  37, 
42,  431,  4-4,   45,  46',  47,  48,  49- 

t  PRESCRIPTION. 

f  I'^ide  KxEMTTioK,   No.  1.      fKr* 
DicTMEN T,  No.  7«     QuE  Estate. 

f  PRESENT  aiding  and  abetting.  ' 
t  rifife  Murder,  No.  1,  2. 

-       PRESUMPTION  o/I^v.   \ 

1.  Where  a  plaintiff  has  stated  his 
title  defectively  or  inaccurately,  it 
is   presumed,    after  'verdict,  that 
ail     circumstances    necessary    to. 
support  his  action  were-  proved. 

t)83 

2.  Ft(/e  Assumpsit,  No.  6.  I»pli- 
. Cation,  No.  1.  Insurance,  No. 
39.  Mortgage,  No.  9.  Order, 
No.  1,  2.  Remainder,  No.  1,  2. 
Return,  No.  4,  5.  Vk.rdict, 
No.  4,  5. 

PRINCIPAL  in  the  second  Degree. 
Vide  Murder. 


PRINCIPAL  and  A^ent. 

Fide  Agent,   No.  2.    Attorney, 
No.  23.     Sheriff,  No.  I,  2. 

PRINCIPAL  and  Surety. 

Vide  Bankrupt,  No.  7,  13,  14,  15, 
16,  17. 


II  h 


t  PRIVATE 
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t  PRIVATE  Statute. 

i  I .  The  co^rt  ar^  bou(id  to  take  no- 
iict  of  the  commencement,  proro- 
^tio^i^  and  session^,  of  parlia- 
ment^ even  when  the  proceedings 
are  on  a  private  ttatutt, 

t  2.  It  should  seem,  however,  that 
the  court  will  not  take  notice  of 
mU-rtcitaU  of  private  statutes  in 
other  respects,  without  nul  tiel  re- 
cord is  pleaded. 

97,  &n.  [12],  n.[t  41] 

<t3t  3.  r<(^e  PuBJLic  Statute, 

PRIVATEER. 

When  there  is  a  joint  capture  by  se- 
veral privateers^  they  are  to  share 
in  proportion  to  the  number  of 
men  in  each  ;  Roberts  v.  Hartky^ 
H.20G.3.         -  311^312 

PRIVILEGE. 

I^M/e  Attorvbt,  No.  13,  14,  15, 
l6f  17»  22.  Bail,  No.  1.  Bill 
rf  Exchange^  No.  1 1.    Oxford. 

PRIVITY. 

Piffcrencc  between  privity  of  estate 
and  privity  of  contract, 

462,  n.  765,  766 

PRIZE. 

1.  A  captain  of  marines  who  happens 
to  be  on  board  a  man  of  war  when 
she  takes  a  prize,  but  does  not  be- 
long to  her  complement,  shares 
only  as  a  passenger;  Wemys  v. 
LiJiSff,  i/.  20  G.  3.      324  to  328 

2.  The  regulation  of  the  distribution 
of  prizes  by  statute  and  proclama- 
tion.        -  -        -  325 

3.  All  questions  of  prize  at  sea,  be- 
long exclusively  to  the  jurisdic- 


tion of  the  Admiraltt/  ;  Le  Casui  r. 
Eden,  H,  21  G.  3. 
Page  594  to  6l3,  6l3,  n.  fl],  t© 

020,0. 
4*  The  Admiralty  court  may  give 
reparation  in  damages  for  personal 
injuries  received  on  occasion  of  a 
capture  as  prize ;  Le  Caux  v.  Eden^ 
^.  2lG.  3.         -         594  to  613 

5.  ^\'hen  a  capture  is  made  at  land 
by  the  assistance  of  a  fleet,  all 
questions  concerning  the  property 
captured  belong  exclusively  to 
the  jurisdiction  of  the  Admiralty 
court ;  Lindo  v.  Rodney,  B.  R  Hm 
22  G.  3.      6l3,  n.  [  I  ],  to  620,  n. 

6.  The  common  juribdictiou  of  tha 
Admiralty  is  limited  to  ihingi 
done  super  altum  mare,  608 

7.  But,  in  matters  6f  prize,  the  ju- 
risdiction depends  not  on  locality, 
but  on  the  subject  matter,  which 
is  governed  by  the  jus  belli,  and 
not  by  the  rules  of  the  cpmmoit 
law.  •     '  -  609 

8.  Vide  PaivATEEB.  Ransom, 
No.  6. 

PROBABLE  Cause  of  Seizure. 
Vide  Appeal,  No.  5. 

PROBATE. 

Probate  is  necessary  before  a  ^iU  of 
personal  property,  of  a  fhnt  co^ 
vert,  authorized  by  a/xnorr,  can 
be  given  iu  evidence  ;  Stone  v.  For* 
syth,  r.  21  G.  3.  707  to  709 

PROCESS. 

Vide  Distress.  Executxov.  Ex« 
TENT.  Latitat.  Orioiiial. 
Plaint.    Peacticr,  No.  &. 

PROCTOR. 

1.  A  proctor  cannot  sue  in  the  «p»* 
ritual  court  for  his  fees ;  Feursin 
V.  Campion,  £«  21  G.  3.  62$ 

2.  Vide 
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2    rWc  pRoniBiTioH,  No.  3. 

PROFKRT. 
Vidt  AdministraTiok,  No;  3. 

PROHIBITION. 

1.  A  prohibition  docs  not  lie  after 
sentence,  unless  the  want  of  ju- 
risdiction appear  on  the  face  of 
the  proceedings  ;  Blaquiere  v. 
HawktM,  £.  20  G.  3. 

Page  378  to  380 

<3>  2.  If  the  defence  stated  on  the 
proceedings  below  is  such,  as,  if 
true,  ousts  the  inferior  court  of 
its  jurisdiction  (as  where  the  party 
sets  up  a  modus  in  answer  to  a  suit 
for  tithes )y  although  there  has 
bwn  an  interlocutory  sentence 
against  the  defendant,  and,  on  an 
appeal,  that  sentence  has  been 
confirmed,  and  costs  awarded, 
the  party  sued  may  have  a  prohi- 
bition both  to  the  original  court, 
and  to  the  court  of  appeal,  to  stay 
execution  for  the  costs  ;  Darby  v. 
Coscns,B,R.H.  ^7  G.  3. 

378, n.  [7«>] 

3.  The  court  will  grant  a  prohibition, 
if  a  proctor  or  otheh  officer  of  the 
spiritual  court  sue  there  for  his 
fee;  Pearson  v.  Campion ^  E,  2\ 
G.  3.  .  -        .        629 

4.  The  court  will  not  put  the  party 
to  declare  in  prohibition,  if  they 
are  clearly  of  opinion  against 
granting  the  prohibition,  because 
the  same  application  may  be  made 
to  the  other  courts ;  lAndo  v. 
Rodney,  B.  R.  H.  22  G.  3.      620 

PROMISSORY  Note. 

1.  Qii.  If  the  drawer  of  a  promissory 
note  iseniitled  todays  o( grace. 

63,  &  n.  [2] 

J.  Vide  Acknowledgment,  No.  3. 
Bill  of  Exchange.  Damages, 
No.  6. 


PROUT  patet  per  recordum. 
Vide  JuDOMSNT,  No.  6. 

t  PROVEABLE. 

f  1.  Cases  of  dtbts  which  arc  provc- 
ablc  under  a  commission  of  batik* 
rupt,  and  therefore  discharged  by 
the  certificate.  Vide  Bankrvvt, 
No.  2,  11,  15,  16,  19. 

t  2.  Debts  not  proveable.  Vide 
Bankrupt,  No.  13,  14,  18,  20. 

<l>  PROVISO. 
O*  Vide  Lease,  No.  5,  8,  9,  15. 

«>  PUBLIC  Statute. 

<a>  1.  The  statute  of  23  H.  6.  c  9. 
is  a  public  act,  aiid  need  not  be 
pleaded  ;  Samuel  v.  ^ans,  B.  R, 
T.  28  G.  3.   Page  97,  h.  [12  <»>] 

<2>  2.  And  if  set  forth,  a  fnis-redtal^ 
without  a  plea  of  nul  tiel  record, 
is  fatal ;  Boyce  V.  Whitaker. 

97 f  &  n.  [<t>] 

<t>  3.  S.  P.  (No.  2.)  as  to  thcstatut<l 
of  Scandalum  Magnatum^  2  Ric,  2. 
C.5.  .  .         97,  n.  [<t>] 

<^  4.  Qu.  Whether  the  same  act 
may  not  be  public  as  to  some,  find 
private  as  to  other  clauses ;  Rex 
V.  Londoriy  2\  3  W.  Sf  M. 

97,  n.  [12  <»■] 

PURCHASE. 
Vide  Devise,  No.  1.  Heirs,  Mo.  X 

"  PURPORT.*' 

The  sense  of  the  word  "  purporting** 
in  an  indictment;  Rex  v.  Jones, M. 
20  G.  3.  .  300  to  302 


H2 


tQUAr 
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Q. 

t  QUALIFICATION  of  a  Po-uer. 
t  Vide  Power,  No.  8. 

QUARTER  Sessions. 

Vide  Appeal,  No.  1,  2.  Bastard, 
No.  3.     Relief,  No.  4,  5. 

QUE  Estate. 

A  copyholder  cannot  prescribe  in  a 
que  estate,  •  Page  7 13 

t  QUIA  Emptores. 

t  The  statute  of  Quia  Emptores.  Vide 
the  Table  of  Statutes  alter  title 
Statute. 

QUIT  AM  Actions. 

Vide  Amendment,  No.  8,  Exche- 
quer Chamber^  No.  3.  Limita- 
tion of  Actions,  No.  I. 

QUI  TAM  Informations, 
Fic/^  Information,  No.  1. 

QUO  WARRANTO. 
Vide  Corporation,  No.  8. 


R. 

RANSOM. 

r.  Ah  enemj/*s  ship  which  has  ran- 
somed a  British  vessel,  being  re- 
taken with  the  hostpge  and  ransom 
bill  on  board,  biit  the  bill  being 
secreted,  and  not  delivered  up  to 
the  recaptor,  the  original    captor 

.  may  recover  in  an  action  of  ^*- 
sumpsit  on  the  ransom  bill ;  Coniu 
t.  Uhckhume^  £.  21  G  3. 

641  to  6u 


2.  And  it  has  been  held  to  be  nd  ob^ 
jeclion  (at  least  on  the  plea  of 
non  assumpsit)  that  the  plaintiff  is 
an  alien  enemy ;  Comu  v.  Black- 
burne,  E,  2\G,S, 

Pasre  641  to  644 

t  3.  But  that  point  (No.  2.)  was  af- 
terwards otherwise  determined  ; 
Fislur  V.  Anthony  Cam.  Scacc.  iV/- 
25  G.  3.         -         650,  n.  [f  132] 

4.  .The  death  of  the  hostage  does  not 
discharge  the  contract.  644 

5.  Qu.  If  the  captor,  beinj;  called 
upon  by  the  recaptor  to  deliver  up 
all  the  ransom  bills  he  has  on 
board,  tells  him  that  he  has  done 
so,  and  yet  secretes  one,  whether 
an  action  can  be  maintained  upon 
it.         -  649,  n.  [1],  650,  n. 

6.-  Qu.  If  contracts  of  mnsom  do  not 
belong  exclusively  to  the  jurisdic- 
tion of  the  court  of  Admiralty^  as 
arising  out  of  prize,  and  govern- 
able by  the  jus  belli. 

64.Q,n.[l],  650,  n. 

7.  The  ransom  of   British  ships  or 

goods  taken  by  the  enemy  is  made 

void  and    prohibited  under  a  pc- 

nalty  of  .i'500,  by  22  G.  3.  r.  25. 

650,  n. 
RATE. 

1.  Rate  for  repairing  a  highway , 
Vide  High  way,  No.  1. 

2.  Rate  for  the  relief  oi  the  poor. 
Vide  ?ooK'Rat€. 


RATEABILITY, 

Vide  VooR'Rate,  No.  4,  5,  6,  7,  8, 
10,  11,  12,  13. 

REAbER-SHIP, 

Qu.  Whether  a  reader-ship  is  an  ec- 
clesiastical preferment.  Vide 
Title,  No.  6. 

O  RE-ASSURANCE. 
<J>  Vide  iNSVRAKCEy  No.  38. 

REBUT. 


A  Table  of  th*  Principal  Matters. 


1.  Parole  eridener  may  rebut  a  rt- 

suiting  list,  OT:ei]mlv.    Page 26,39 

5.  Fiile  I'LBADiSG,  No.  12.    Will, 


HECITAL. 

1.  The  word  "  aforesaid''  implies,  an.l 
binds  tlie  party  to,  im  exact  recital. 

97 

2.  So  Joes  tlic  won!  "  tenor."       ly* 
S.   liut  ilir   uords  "  ill  manntr  anil 

form  following,  that  it  to  sav,"  du 
not  i '  Rtx  V.  Maif,  E.  29  O.  3. 

*,    Vide  MiS-ttECITAL. 


t  RECORD. 


■ios,No.  4.  Copy, 
.lu.  No,  2.  TiiA-N- 


RECORDKR  of  London. 

r/rfr  ATTAriiMEMT,  No.  2,  3.    Cus- 
tom, No.  10,  11. 

nCOISTER. 

1.  A   repistiT   of  llic  spiiiliial  court 
cannot   $»[>    ihi'n-  (or  his    fees; 
Pearson  v.  Campion,  E.  21  G.  3. 
(.-29 

a.   Parish   rrgi.ilcr.    Vtdr  CorY,  No. 
1.     LvMinscE,  No.  17. 

+  RFJOIXDr.R. 
t  FiJc  RiLt,,  No.  3,  5. 

niXEASE. 

1.  A  release  est^utfd  by  an  inlcrest- 

pd  pa.rty,  makes  liiin  a  coiiipi'lctit 

Kitiiess  though  the  relfnsi'c  rpfuw 

to  acceplit;  GootllilU  v.  U'elford, 

■    £.  19G.  3.         -  13y  to  Ui 


2.  If  a  defendant  who  it  sued  by  a 
landlord  \n  the  name  of  his  tenant 
procure  a  ivlfasc  ivom  the  no- 
minal pluinlitf,  the  court  will 
oidet'  the  release  to  be  delivered 
up,  and  permit  the  tanJInrd  to- 
proceed  in  the  action ;  Payne  y. 
Rogers,  E.  20  G.  3.         Page  40/ 

REUEF. 

1.  Qu.  How  the  parish  to  which  » 
child  belonjis,  but  which  lives  with 
its  moihcr  for  nurture  in  another, 
can  be  compelled  to  furnish  money 
for  its  maintenance.  10,  n. 

2.  Qu.  Whi'lhera  person  who  applies 
to  the  parish  for  relief  for  one  of 
his  children,  but  not  for  himself, 
is  eniilted  10  such  relief  though  he 
refuse  to  go  into  the  Kork-hotise.  • 

331  to  333 
<&  3.  It  is  now  determined'  that  he 
is  ;  Rex  v.  llaigh,  E.  30  G.  S. 

332,  n.  [«?■] 

4.  Qm.  Whether  the  court  of  ^nr/cr 
ATMiont  can  make  an  original  order 
xi(  maintenmcf.  333  n.  [l] 

5.  No  appeal  lies  to  the  quarter  ui' 
tians  from  an  original  order  of  re- 
lief by  a  jiitlhe  oj'prace;  Rex  v. 
North  Shield),  H.  20  G.  5. 

331  to  933 


t  RELIEF  in  Equity. 
f  Vide  Equitt,  No.  4,  5.     Lease, 
No.  2. 


REMAINDER. 

1 .  There  may  be  cross  remainders  by 
iiiplicalioit  beiwcen  mi>re  than  two; 
Doc  V.  iiurville,  B.  R.  E.  13  G.  3. 
Wright  V.  Lord  Cndoiiao,  B.  R.  E. 
14  O.  3.  Prrry  v.  lyUtr,  fl.  R.  E. 

■  ISO.  3.  i'hiphnrd  v.  idansfield, 
B.li.E.  186.  3.  43,n.'[l6] 

2.  Hul  the  prtsumption  is  a^jainsl 
them,  when  between  moie  tbaa 
Ivvo ;    Doc  V.  BurcUte,  B.  li..  E. 

II  h3  "l3G.  3. 
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15  G.  3.     Wright  V.  Lord  Cado- 
gan,  B.  R.  E.  14  G.  3.     Perr^  v. 
TVhit€,  B.  /I.  £.  1 8  G.  3.     Fhip 
kard,  v.  Mamjidd,  B.   R.  E.  IS 
Q.5.        -  Pa^c53,  n.  [16] 

3.  Wherever  t^cre  is  a  previous  free- 
fioicl  sufficient  to  support  the  limi- 
ifUioM  over  as  rcm&iudcrs,  they 
ihali  never  be  construed  to  be  exe- 
cuiory  devises,  26*5,  508,  758 

4.  An  event  subsequent  to  a  vsill  may 
make  that  limitation  an  executory 
devise  which,  on  another  event, 
would  have  been  a  remainder. 

340,  509 

5.  An  exccvtory  devise^  upon  the 
vesting  of  a  prior  executory  devise 
in  possession,  may  become  a  re- 
mainder ;  Doe  V.  Fonncreau,  M, 
21  G.  3.  -  487  to  509 

6.  When  a  remainder  is  limited  after 
a  remainder  in  fee,  both  must  be 
contingent.       504,  n.  505,  n.  757 

7*  Definitions  of  a  remainder. 

755,  756,  755,  n.  [1],  756,  n. 
6.  The  different  classes  of  remain- 
ders. *  504,  lu  505,  n. 
9.  ride  Will,  No.  36. 

REMOVAL  of  Corporators. 

Fide  Co&PORATiOK,  No.  1,  2,  3,  4, 
5,6. 

REMOVAL  of  Paupers. 

1.  Instances  of  informal  adjudica- 
tions of  the  settlement,  in  orders  of 
removal,  which  have  been  held 
sufficient.  -  -        663 

2.  Fide  Settlement. 

RENT. 

1.  Rent  cannot  be  sued  for  in  the 
court  of  conscience  in  the  city  of 
London.  -  -  245 

!f.  Nor  in  the  court  of  requests  of  the 
Tfrtver  Hamlets.  -  245 

^  Vide  Covenant,  No.  4,  5.  Dis- 
XliESS,  No.  1,  2,  4.     FfiE^fAlkM. 


Feme  Ciwfr^  No.  2.  Lease,  No. 
10,11.  Sheriff,  No.  6.  Vari- 
ance, No.  7»  8,  9* 

REPAIRS. 

1.  Repairs  of  a  ship  done  in  England^ 
on  the  captain's  credit,  do  not  give 
him  a  lien  on  the  ship ;  Wilkins  v. 
Carmichael,  H.igG.S 

Page  101  to  105 

2.  He  to  whom  the  use  of  a  thing  is 
granted,  is  bound  to  repair  it^  un- 
less there  it  a  stipulation  to  the 
contrary*  -  ^4^ 

REPLEADER. 

Qtf.  If  a  repleader  is  erer  granted 
when  the  issue  is  found  against  the 
party  tendering  it.    396, 7*7 f  749 

REPLEVIN. 

Vide  Costs,  No.  17,  18.  ThUkX^ 
;ng,  No.  9. 

REPLICATION. 

Vide  Bail,  No.  13.  Bill,  No.  3, 
5.    Bond,  No.  3.    Certainty, 

No.  2.       COEPORATIOK,     No.  3. 

Pleading,  No.  14, 17, 18,  19. 

REPRESENTATION  in  PoUeies  of 
Insurance. 

fltfe  Insurance,  Nq.  2,  3s  4»  179 

18,  25,  27,  28,  39- 

REPRESENTATION,   REPRE^ 
SENTATIVE. 

Vide  ADMINISTRATlOVf  £xjLCl> 
TOR. 

REPUBLICATION; 
Vidie  WIJ.L,  Not  2, 7,  ^9  34. 

BEQVES^ 
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REQUESTS, 

The  court  of  requests  in  the  ToxDcr 
Hamlets.     Vide  Court,  No.  6. 

t  RESIDET^CE. 

1.  Upon  what  property  a  residence 
of  40  days  gains  a  settlement.  Vide 
Settlfment,  No.  20,  21,  22, 
t  23,  26,  28,  29, 

2.  Upon  what  property  such  resi* 
dence  does  not  ^ain  ^  settlement. 
Vide  Settlement,  No.  18, 19, 20, 

t  27. 
<t3^   3.    Residence    of   Corporators. 
Vide  Corporation,  No.  4,  5. 

RESULTING  Use. 
Vide  Fine,  No.  1.    Rebut. 

RETURN. 

1.  Suppressio  vcri  is  a  good  cause -of 
action  in  a  rieturn  to  a  mandamus. 

Page  158 

i.  So  if  the  return  is  false  in  sub- 
stan(fe\  though  Cruc  in  words,  an 
action  will  lie.  -  159 

3^.  The  prosecutor  may  repli/  to  a  ns 
turrt.  .  -  159 

4^.'  Presutnptxon  and  intendment  ought 
to  be' against  returns  to  writs  of 
habeas  corpus.  -         1 53,  1 54 

5.  But  in  favour  of  returns  to  man* 
damuscs.  -  -       159 

6.  Vide  Amendment,  No.  TO. 
Mandamus,  No.  1,  2,  3,  4,  5. 

RETURN  of  PREMIUM. 

Vide  Insurance,  No.  20,  21,  41, 
42,  43,  44,  45,  46,  4?,  4S. 

RETURNING  Officer. 
Vide  M4Y0R.  Mis-recital,  No.  4. 


REVERSION. 

Leases  id  reycrsion.  Vide  Power, 
No.  1,  5. 

REVOCAtlON. 

Vide  Mortgage,  No.  17«  Power, 
No.  4.  Will,  No.  1,  2,  3, 4,  6, 
7,  17,  33. 

t  RIGHTS. 

f  1 .  BiU  6f  Rights.  Vide  Ta  b  le  of 
Stdtutes  after  title  StatutA. 

t  2.  Petition  of  Rights.  VidiTA^zn 
of  Statutes  after  title  Statutr. 

RIOT. 

1.  If  persons  riotously  assembled;  in 
part  demolish  a  dwelling-house, 
and,  at  the  same  thmey  destroy 
goods  and  furniture  in  the  bouse| 
although  the  jury  shiAild  find  thak 
such  goods  and  furniture  were  not 
destroyed  "  by  means^  or  *•  in 
consequence^'  of  the  demolishing 
of  the  hoYise,  the  Hundred  is  Ka* 
ble,  under  1  G.  1.  st.  2.  t.  5.  \  £, 
to  yield  damages  for  the  destruc* 
tion  of  the  goods  and  furniture,  as 
well  as  of  the  house;  Hyde  r. 
Ca^cn,  r.  2 IG?.  3. 

.   Page  699  to  7(yr 

2.  So,  if  the  rioters  in  demolishing 
the  house,  do  damage  to  the  gar« 
den,  the  Hundred  shall  yield  doh 
mages  for  the  garden ;  IVilmoi  v. 
Horton,  C.  B.  E.  21  6.  3. 

701,  n.  [3],  to  704,  n. 

3.  Qu.  If  an  action  will  lie  on  the 
riot  act  against  the  Hundred^  be* 
yond  a  year  from  the  time  when 
the  damage  was  done. 

700,  n.  [1] 

4.  A  prosecution  for  the  Jehny  un- 
der that  act,  must  be  commenced 
within  the  year.  7OO,  n.  [l] 

li  b  4  6.  Qu. 
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5.  Qw.  If  twelve  or  more  must  be 
engaged  in  the  demolisliing  a 
bouse,  to  entitle  the  party  to  an 
action  against  the  Hundred. 

."-     '         .  Page  700,  n.  [2] 

6.  The  number  of  twelve  is  not  ne- 
cessary to  constitute  a  felony 
under  the  act.    .  700,  n.  [2] 

« 

risk: 

i^ide  Insurance,  No.  15,  42,  43, 
44,  46,  48,  49,  50. 


RIVER.. 
Vtde  Navigable    River,       Way, 

ROBBER,  ROBBERY. 

Vide  Hud  and  Cry.      Hundred, 
No.  2. 

+  ROLL  of  Attorneys. 
'\  Vide  Attorney,  No.  1,  2. 

ROLLS. 

Tdaster  of  the  Rolls,     Vide   Case, 
*  No.  3,    • 

I 

ROMAN  Catholic. 
Ft(/(r  Evidence,  No.  20. 

RULES. 

Vide  Construction.  Informa- 
tion, No.  1,  2.  Maxims.  Ver- 
dict, No.  2. 


SCANDALUM  Magnatvm. 
Vide  Exchequer  Chambery  Nck  6. 

SCIRE  Facias. . 

Vide  Husband,  No.  3.  Vzairx- 
CATION,  No.  I. 

SCOTLAND. 

Creditors  in  Scotland  of  a  hankrvpf 
here  will  not  be  permitted  to  come 
in  linder  the  commission^  unless 
they  will  abandon  the  priority  they 
may  Kavc  obtained  against  cflfccls 
of  the  bankrupt  in  Scotland. 

Page  l/d 


S. 

SALVAGE. 
Vide  Insurance,  No.  12. 


''  SEAMEN." 

Sense  of  the  word  "  seamen,"  in  a 
policy  pf  insurance ;  pean  v;  Stve 
part,  M.  19  G.  3.  11  to  14 

SECURITY. 

1.  If  a  person  has  two  securities,  as 
a  ?nortgage ';ind  bond,  he  may  pro- 
ceed on  both,  vi?.  for^  a  foreclo^ 
sure  of  the  mortgage j,  and  in  an 
action  on  the  bond,  at  the  same 
time;  Burnell  v.  Martin^  T.  i!0 
G.  3.  -  417,418 

2.  Vide  Bankrupt,  No.  4^  5,  6,  7< 
13,  14,  13,  18.  Gaming,  No.  1, 
2.     Usury,  No.  4. 

SENTENCE. 
Vide  Admiralty,  No.  1,  3. 

SERVICE. 

1.  Settlement  by  hiring  and  service, 
f'trfr  Settlement,  No.  8,  9,->10, 
II,  12,  13,  14,  15,  24. 

2.  What  will  not  be  good  service  on 
the  sheriff  or  under-sheriff.  Vide 
SiiEiuEF,  No.  3.  Under-6'^c- 
riff. 

-       SET.QT* 
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SE.r-Of. 

t  r<r7€  Attorney,  No.  5.  Bawk- 
nuPT,  No.  10,  34.  Costs,  No. 
12.     Tlea  Pleaded,  No.  2,  3. 

SETTLEMENT. 

1.  The  removal  of  a  /Vmc  corerf  is? 
prima  facie,  evidence  tluatihe  hits " 

»  band's  setiU'moiU  is  in  the  parish 
to  which  she  was  removcci ;  liex  v. 

•  XW^^A,  M.   19  G^.  3.  40';  Rex  v. 

•  HincksKorthy  II.  18  G.  3. 

Page  A6,n.[\3] 

2.  And  this,  although  it  is  not  ex- 
'.    prossly  declared   to  be  so  in  the 

•  order  for  her  remo*val;  Rex  v. 
Jlinchxvorth,  H,  18  G.  3. 

4(),  n.  [!3] 

3.  If  the  master  of  an  apprentice  die, 
and  the  executor,  at  the  request  of 
the  apprentice,  agree  that  he  shall 
go  to  live  with  another  person,  a 
service  of  40  days  with  such  per- 
son, before  the  term  of  the  appren- 
ticeship expires,  will  gain  a  settle- 
ment ;  Rex  V.  Stockland,  //.  19  G. 
3.  •  -  70,  71 

4.  Though  an  apprentice  is  not 
strictly  assignable,  nor  transmis- 
sible, yet,  if  he  continue  with  an 
assignee,  or  a  personal  representa- 
tive, of  his  master,  with  the  con- 
sent of  ail  parties,  and  his  own, 
that  will  be  a  continuation  of  the 
■apprenticeship,  to  the  effect  of 
gaining  a  settlement;  Rex  v. 
Stockland,  H,  19  O.  3.        70,  71 

6»  Though  a  tenant  has  actually 
paid  the  land-tax,  and  his  name  is 
in  the  rate  in  a  column  of  "  occu- 
piers," yet,  if  thc7an(//or(f*s  name 
is  in  a  column  of  *'  landlords 
rated,"  the  tenant  does  not  gain  a 
settlement;  Hex  v.  St,  John's,  T^ 
19  G,  3.  .  225,  226 

+  6.  If  the  title' of  a  land-tax  rate  is 
**  an  assessment  on  the  inhabitants 
oi  the  parish  of  ^."  and  both  thie 


landlord's  and  tenant's  names  Arc 
in  the  rate,  but  without  any  words 
importing  which  is  rated,  and  the 
tenant  holds  by  paying  a  rent  cer^- 
tain,  clear  of  all  taxes,  parliamen- 
tary and  parochial,  and  pays  the 
rate,  he  gains  a  settlement ;  Rex 
V.  Mitcham,  E.  23  G.  3.  226,  n. 
[t  65] ;  Rex  V.  Endon,  M,  24  G, 
3.  227,  n  n]  ^^-r  V.  St.  Law^ 
rence,  M.  25  G.  3. 

Page  227,  n.  [t] 
t  7.  But  if  there  is  a  column  of  pro- 
prietors and  another  of  occupiers, 
and  it  is  not  specified  in  the  rate 
which  is  rated,  and  the  tenant,  on 
paying  the  land-tax,  takes  a  receipt 
in  which  the  sum  paid  is  described 
as  **  so  much  assessed  on  the  land- 
lord," the  tenant  gains  no  settle- 
ment ;  Rex  V.  St.  Jdtnes's,  AT.  25 
G.  3.         -  -  227,  n.  [tj 

8.  If  there  is  a  hiring  for  a  year,  and 
service  for  part  of  that  year,  in  the 
parish  of  A.  and,  before  the  end  . 
of  the  year,  the  servant  removes, 
with  the  master,  to  tlic  parish  of 
jR.  serves  out  the  year  there,  is 
hired  to  tlic  same  ni abler  for  an- 
other year,  with  an  increase  of 
uages,  and  serves  several  months 
longer  in  B.  without  an  interval, 
he  gains  a  settlement  in  J5.;  Rex 
V.  Undcr-Barrojc,  IL  20  G.  3. 

309  to  311 

9.  Two  services  under  different  hir^ 
ings  may  be  tacked  together,  so  as 
to  make  a  sufficient  service  for  a 
year,  even  when  there  has  been  an 
interruption  between  them,  and  an 
absence  from  the  master's  house 
for  part  of  a  day;  Rex  v.  Elles- 

yield,  II.  17  G.  3.  310,  n.  [1] 

10.  A  hiring  by  the  year  to  work  by 
the  piece,  with  ah  implied  Wbeviy^ 
from  the  u^age  of  the  place,  to  be 
absent  wh»  n  rhe  servant  pleases, 
but  not  to  work  for  any  other 
master,  and  service  under  it,  arc 
sufficient,  though  the  servant  may 
have  absented  himself  at  different 

times 
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times  in  the  course  of  the  year ; 
Hex  V.  Birmingham^  U,  20  G.  3. 

Page  333  to  336 

11.  A  mUiiia-mKii  being  htrtd  for  a 
year,  with  an  express  agreement 
that  he  shall  be  absent  on  duty 
for  a  month,  and,  in  lieu  thereof, 
zcr*u€  a  month  over  the  year,  gains 
a  settlement,  without  serving  the 
additional  month  ;  Rex  v.  Winch- 
comb,  E.  20  G.  3.         391  to  393 

12.  A  certificated  person  having  re- 
turned to  the  certifying  parish, 
and  remained  there  18  years,  a 
son,  who  was  born  to  him  there, 
being  hired,  and  serving  for  a 
year,  in  the  parish  certified  to, 
gains  a  settlement  in  that  parish  ; 
Rex  V.  Frompton^  T,  20  G.  3. 

418,  419 

13.  When  a  hiring,  on  the  face  of  it, 
necessarily  appears  to  be  for  less 
than  365  days,  no  usage  to  consi- 
der the  time  specified  in  the  hir- 
ing as  a  year,  will  make  it  suffici- 
ent for  the  purpose  of  gaining  a 
settlement;  JRex  v.  Hanwood,  2\ 
20  G.  3*  -  439  to  441 

14.  But  a  hiring  for  a  year  from 
tVkitsuntide  to  Whitsvntide,  if 
such  hiring  is  according  to  the 
usage  of  the  country,  is  sufficient, 
although  the  space  of  time  should 
be  less  than  atyear.  440,  4U 

15.  A  hiring  on  tlie  day  after  JMi- 
chaelmas,  to  serve  tilt  the  Michael- 
mas  following,  is  sufficient,  *'  till 
Michaelmas*'  being  inclusive;  Rex 
V.  Syderton^  E.  I7  G.  3. 

44],&n.  [1] 
I6L  If  the  name  of  a  former  occu- 
pier, who,  to  the  knowledge  of  the 
parish  officei*s,  is  dead,  is  conti- 
^  nued  in  the  poor-rate,  but  the  pre- 
sent occupier  pays,  he  shall  gain 
a  settlement;  Rex  v.  Hecktnond- 
wicke,  H.  21  G.  3.  -         56*4 

17.  When  the  title  of  the  poor-ra/f  is 
••— **  so  much  in  the  pound" — and 
the  pHup<*r's  name  is  inserted  in 
the  rate,  and|  also,  his  yearly  rent, 


and  he  pays  at  the  rate  of  2/.  in 
the  pound  for  his  specified  rent, 
though  nothing  is  written  against 
his  name  in  the  column  of  *^  sums 
assessed,"  this  is  a  sufficient  fat- 
ing and  paying  for  the  purpose  of 
gaining  a  settlement;  Rex  v.  Cor^ 
hampton,  H,  21  G.  3. 

Page  621,  622 

18.  If  a  man  who  is  insohfent^  has 
conveyed  his  estate  to  trustees^  for 
the  payment  of  his  debts,  and  af- 
terwards, before  the  trust  is  per- 
formed, g<iit&  fraudulently  'mio  pos' 
session,  he  will  not  gain  a  settle- 
ment by  residing  40  days ;  Rex  v* 
St.  Michael%  E.  21  G.  3. 

630  to  63e 

19*  Persons  entitled  to  administra* 
tion  or  dower,  who  reside  on  the 
estate,  without  administration 
granted,  or  dower  assigned,  do  not 
gain  a  settlement.  -  631 

20.  Qu,  If  a  sole  next  of  kin  would 
gain  a  settlement  by  residence ^  be- 
fore administration.  -         &3 1 

21.  A  settlement  may  be  gained  by 
residence  on  a  »ere  equitable  es^ 
tate.  -  631,631? 

22.  A  mortgagor  in  possession  gains 
a  settlement.  -  632 

t  23.  So,  it  should  seem,  does  a 
mortgagee  in  possession.  632 

24.  When  a  servant  has  resided  part 
of  the  year  in  one  parish,  and  part 
in  another,  at  different  intervals, 
making,  when  added,  more  than 
40  days  in  each,  hi^  setilement  is 
in  the  parish  where  he  slept  the 
last  night;  Rex  v.  Hnltand,  E. 
21  G.  3.  657,  658;  Rex  ▼.  /w*- 
ton,  E.  23  G.  3.        ©58,  n.  [135] 

25.  A  marriage  is  'uoid,  and  no  set- 
tlement gained  under  it,  ii"  cele- 
brated in*  a  chapel  ejected  since  26 
Geo.  2.  (unless  cuped  by  ^  Geo. 
3.  c.  53.)  although  marriages  de 

facto  may  have  been  frequently 
celebrdted  there;   Rex  v.  North- 
field,  E.  21  G.  3.  659  to  661 

26.  An  estate  being  deviwd  to  trus^ 

teesy 
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teegj  to  be  sold  to  pay  debts,  and 
to  djvide  the  surplus,  if  any,  be- 
tween A,  B.  and  C,  A,  has  an 
equitable  interest  ^n  the  estate,  and 
by  residing  on  it  forty  days,  gains 
a  settlement ;  Rex  v.  Wixelingkam^ 
T,  21  G.  3.  Page  76*7  to  770 

f  27.  Bui  a  person,  though  solely 
entitled  to  admmistratUm,  if  the 
whole  would  not  thereby  have 
vested  in'him  for  his  own  use,  does 
not  gain  a  settlement  by  a  resi* 
dcnce  of  40  days  on  premises  held 
for  a  term  of  years  determinable 
on  lives ;  Rex  v.  North  Curry f  M, 
22  G.  3.  770,  n.  [t  16*5] 

28.  Residence  on  an  cttate  coming 
by  devise,  though  under  the  value 
of  ^30,  gains  a  settlement,  a  de- 
vise not  being  a  purchase  within 
the  meaning  of  9  Geo.  1.  e.  7 ; 
Rex  V.  IVivclingham^  T.   21  G.  3. 

767  to  770 

29.  Residence  on  such  an  estate 
(No.  28.)  though  the  devised  intc* 
rest  is  only  equitable,  discharges  a 
certijicate.         -  770,  n.  [l] 

t  SEVERANCE  tit  Pleading. 

t  Vide  Noli  Prosequi^  No,  1.  NoN- 
Prw,  No*  6,  7,  8, 9« 

SHERIFF. 

1.  If  a  bailiiTon  a^.  fa.  against  the 
goods  of  A.  take  those  of  B.  an 
action  of  trespass  lies  against  the 
sheriff;    Ackworth  v.  Kemp^   M. 

19  G.  3.  -  40  to  43 
1 2.  The  sheriff  is  answerable  for  the 

official  acts  of  his  t/ik&r-sheriff. 

43,n.  [11] 

5.  Sennce  of  a  rule  to  return  a  writ 

on  the  sheriff's  agent  in  town,  is 

not  good  service ;  Rex  v.  Coles^  T, 

20  G.  3.  -  -  420 
4.  By  the  true  construction  of  20  G. 

2.  c.  37.  a  sheriff  is  not  liable  to 
be  coiled  upon  to  retutTi  process^ 
unless  within    six  lunar  months 


after  the  expiration  of  his  office^ 
and  the  day  on  which  he  goes  out 
of  office  is  to  be  reckoned  part  of 
the  six  months;  Rex  v.  Adderh^ 
M.  21  G.  3.  Page  463  to  405 
<l>  5m  And  the  only  way  to  call 
upon  him  (so  as  to  subject  him  to 
an  attachment)  is  by  a  rule  of 
court;  Rex  v.  JontSy  B.R.  T,  27 
G.  3.  .  463,  n.  [<St\ 

6.  In  an  action  against  the  sheriff^ 
for  taking  goods,  without  leaving 
the  amount  of  a  year's  rent^  the 
declaration  need  not  state  all  the 
particulars  of  the  demise,  but  if  it 
does,  they  must  be  proved  as  laid; 
Bristcrw  v.  Wright,  E.  21  G.  3. 

665  to*  669 

7.  A  sheriff,  or  his  officer,  is  not  li* 
able  to  an  action,  for  arresting  a 
certijicated  bankrupt ,  ^peer,  a  dis- 
charged insahcnt  debtor,  or  a  per- 
son who  took  the  benefit  of  20  Gi 
3.  c.  64.  although  the  party  is 
privileged  from  arrests;  Tarlton 
V.  Fisher,  £.  21  G.  3. 

671  to  677 

8.  Vide  Attachment,  No.  4.  Bail, 
No.  4,  5.      Elegit,    No.  1,  2. 

<l>  WlS-REClTAL,    No.    4.        Un- 
DSR-SUEUIFF. 

SHIP. 

•  • 

1.  What  debts  contracted  by  the 
captain  shall  not  be  a  lien  upon 
the  ship.     Vide  LiEW,  No.  1. 

2.  A  diptain  can  only  hypothecate 
the  ship  in  foreign  ports.  103 

3.  Vide  Freight. 

SUlF'Damage. 
VideCnAKTEK'Party,  No.  2. 

SMUGGLING. 

:  Vide  Admiralty,  No.  1,8.  Cosxa^ 
No.  1.    Damages,  No.  1. 

SOLVIT 
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SOLVIT  post  Dim, 

Qu.  Whether  the  pica  of  solvit  post 
diem  can  be  pleaded  to  an  action 
on  an  annuity  bond, 

Pag^  520,  521,  522,  526,  527 

t  SPECIAL  Blcmorandum, 
Fide  Bill,  No.  1 ,  4. 

i  SPECL\L  P^erdict. 
+  Vide  Murder,  No.  1. 

SPIRITUAL  Court. 

1.  An  action  will  not  lie  for  a  mali- 
cious prosecution  in  the  spiritual 
court,  without  shewing  that  the 
suit  there  is  at  an  end  ;  Fisher  v. 
Bristowy  T.  IpG.  3.  215 

2.  Vide  Apparitoii.  Probate. 
Proctor.  Prohibition.  Re- 
gis ter. 

STAMPS. 

1,  If  the  admissiojis  of  several  persons 
-    to  the  freedom  of  a  corporation  are 

entered  on  one  stamp,  the  admis- 
sion only  of  the  first  is  good. 

217,218 

2.  So,  if  two  or  more  defendants  in 
different  actions  arc  put  into  the 
»ame  affidavit  to  hold  to  bail,  it  is 
not  good,  unless  (perhaps)  against 
the  first  named  ;  Gilbi/  v.  Lockytr, 
T,  19  G.  3.  -  217,218 

t  3.  So  an  affidavit  to  hold  the  same 
defendant  to  bail  in  two  actions, 
viz.  debt  and  assumpsit,  is  void  as 
to  both  actions.         218,  n.  [t6*4] 

STATUTE. 

1,  All  statutes  in  pari  materia  arc  to 
be  const  rut  d  as  one  law.  30 

1 2.  Dificrence  between  the  words  of 
2  G.  2.  c.  22,  &  32  G.  2.  c.  28. 
(called  the  Lords  Act  J  as   to  the 


time  when  the  2f.  &  4<f.  (called 
the  groats)  are  made  payable  to 
un  insolvent  debtor. 

Page  68,  n.  [t  33] 
1 3.  Qu.    Whether  23   H.   6\    c.  y. 
(relative  to  sheriiTs'   bonds)   is  a 
public  or  private  act.    . 

96\  97,  &  n.  [12] 
c35»  4.  That  act  (No.  3.)  determined 
to    be  a   public    act ;    Samuel  v. 
Evans,  B.  R.  T,  28  C.  3. 

97,  n.  [12  <C^] 

5.  It  is  an  offence  at  common  law, 
to  obstruct  the  execution  of  a 
power  created  by  jstatute  and  in- 
dictable, without  concluding  cow- 
traformam  statuti ;  Rex  v.  Smit/i^ 
T.  20  G.  3.  441  to  U6 

6.  Hut  an  indictment  for  an  offence 
created  by  statute,  must  conclude 
contra  formam  statuti. 

t3t^  7.  Vide  Vviiy AT ^  Statute.  Pub- 
lic Statute.     Oyer,  No.  4. 
8.  Table     op     the     different 

STATUTES  cited  AND    OBSERVED 
UPON. 


IIexry  III. 


An, 


Regn. 


9.     (Mag.  Chart.)  cap.  30.  p. 
()07,  608. 
52.      (JSTarlbJ  cap.  14.  p".  190, 


Edward  I. 

\3.     St.  1.    (Westm,  Q.J    cap, 
1 8.  p.  4.74. 

—  — cap.  15).  p.  545. 

—  —  cap,  30.  p.  437,  n.  [1], 

790. 

—  St.  2.  (St.  of  Winchester) 

cap,  1.  p.  704.  &  n.  [tf] 
18.     St.  1.   (IVestm.  3,  or  Quia 
Empt.J  627,  <ii:  n.  [l] 

Edward  III. 

I.     St.  2.  cap.  2.  p.  19O- 
14.     cap.  39.  pu  30. 


2S.  cap. 
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E'DWARD^ri. 

An,  Regti. 

28.    cap.  11.  p.  704,  &n.  (fl) 
31.    St,  1.  cap.  11.' p.  545. 

Richard  IL 


6. 
13. 
15. 


St.  1.  cap.  5.  p.  351,  &Ti; 

c«/i.  5.  p.  795. 

J^.  1.  cap,  5.  p.  6l5,  n. 

cap,  3.  p.  98,  n.  6 15,  n. 


Henry  IV. 
2.     cap.  11.  p.  6l5,  n. 

-  '  Hexry  VI. 

23.    cap.  9.  p.  94-  to  97. 
—     cap.  15.  p.  475, 11.  [1] 


3. 


19. 


Hex  ry  VII. 

cap.  10.  p.  56\,  n.  [5], 
709,  n.  752,  n,  [^2],  753, 
n. 

caj,.  20.  p.  752,  n.  [2], 
753,  n. 


HevryVIIL 

22.     cap.  5.  (^5/.  of  Bridges ^and 
Highways,  p.  189,  &  n. 
{gh  190. 
127.    c«jtf.  10.  fSt.  of  Uses  J,  p. 
774,  &  n.  (a) 

32.  cfl/i   1.  fSt.of  mils  J  y  p. 

34,  &  n.  (c) 

—  Cff/i.  28.  p.  570,  573,  574. 

—  cap.  30.  p.  115. 

33.  cap.  39.  p.  415. 

47.     cap.  9.  (St.  against  Usury), 
§  3,  5.  p.  236,  n.  (2) 
§  2.  p.  739,  740. 

Philip  and  Mary. 


1  &  2.     cap.  7.  p.  256. 
4  &  5.     (Priv.   Act. J     p.  4Q1 
400. 


to 


Elizabeth. 

An.  Rcgn. 

5.     cap.  4.    p.  518,    ^35,    p. 
519. 

—  cap.  9.    §   12.   p.  556  to 

561. 
8.     cap.  5.  p.  6 1 4,  n. 

13.  cap.  5.  p.  87. 

—  cap.  7.  §2.  p.  716,  n.  [I] 

—  cap.  8.  (St.  against  Usury), 

p.  236,  n.  (2),  §  2.  p. 
739.  §3.  p.  741. 
~     c/7/>.  iO.  p.  570,  573,  &  n. 
(fl),  574. 

—  cflr;?.  29.  p.  537. 

14.  cap.  11.   §  19.  p.  567. 
18.     cap.  3.  p.  10,  n.    §  2.  p. 

662,  &  n.  (a) 

—  ,  cap.  II.  p.  573,  k  n.  (a), 

p.  574. 
27.     cap.  4.  §  2.  p.  716,  n.  [l] 

—  cap.  5.  p.  61. 

—  cap.  8.  p.  351,  352. 

—  cap.  13.  p.  4^*5,  &  n.  (f), 

704,  n.  (a) 
31.     cap.  5.  §  5.  p.  235,  n.  [15] 
43.     cap.  2.  p.  1 16  to  118,  302 

to  305,  346  to  350,  426, 

n.  (b) 


1. 


3. 


7. 

21. 


James  I. 

cap.   15.    p.  87.    §  2.  p. 

296,  t  p.  84,  n.   [t  39], 

to  .93,  n.  {t] 
cap.  7.  p.  200,  n. 
cap.  8.  p.  6. 
t  cap.  15.  p.  244  ta  246, 

245,  n.  [2],  264,  n.  (a), 

n.  (A) 
Cfl/i.  5.  p.  307,  308. 
cap.  17.  (St.  against  Usu- 

n?/)»  §  2.  p.  741. 
f<//>.   19.  ?  11.  p.  317  to 

320,  t  1 67,  n.  [t],  320, 

n.  [t  87] 


Charles!. 
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Charles  L 

An,  Regit, 

3.     cap.  1 .  {Petition  of  Rights) 
•     §  6.  p.  423,  &  n.  {b) 

Charles  IL 

12.  cap.  13.  est.  against  Usu- 

ry),  §2.  p.  741. 

—  cap.  23.  §  36.  p.  552,  n. 

—  cap.  24.   ^  33.   p.  549  to 

553,  549,  n.  (a),  §45. 
p.  412,  t  §  33-  P-  ^^3, 
11.  [t  113],  555,  n.  [t] 

13.  «^  1.   cap.  5.  §2.  p.  592, 

&  n.  (c) 
13  &  14.    Cffp.  12.  §  2.  p.  193.  §  21. 
p.  349,  350. 

15.  cap.  11.  ^1.  p.  413.  U3. 

p.  412,  413,  414,  415, 

417,  n. 

16.  cfl;?.  7.  §  3.  p.  7-^2,  n  [l], 

743. 
16  &  17.    cap.  3.  p.  190. 
—    cap.  8.  p.  61.  §  1.  p.  116, 

11. 
22&23.    cap.  9.    ^136;    or  st.  2. 

cap.  5.  §  149.  p.  780,  & 

n.  (a) 
cap.  25.    p.  29,  30.    §  3. 

p.  346. 
29.    cap.  3.  (St.  of  Frauds  and 

Perjuries  J    §  5.    p.  35, 

38,  &  n.  [<a^'],  241  to 

244,  &   n.  [2],  §  6.  p. 

35,  244,  n.  [2],  §  7.  p. 

25. 
31.    cap.  1.  §  54.  p.  423. 

William  and  Mary. 

1.  sess.  2.    cap.  2.    fBill  of 

Rights)  §  1.  art.  5.  p. 
592,  Sen.  id) 

2.  «e««.  1.    rap.  5.    §  2.    p. 

«80,  281. 
S.    cap.  11.  f  IK  p.  333,  k 
n.[l] 


William  akd  Mart. 
An.  Regn. 

3.  cap.  14.  p.  7)4. 

4.  cap.  1.  §  6.  p.  625,  &  Q. 

[1],  626,&n.  (0,  §13, 
p.  625,  &  n.  [2],  §  34, 
p.  626,  &  n.  (c) 

t4&5.    cop.  1.  §6.  p.  625,  n.[lj 

cap.  24.  p.  1 8r. 

5.  cop,  20.  p.  525. 

William  III. 

7.    cap.  3.  p.  591,  n.  [1],  §  1. 

p.  591,  n.  [2] 
—    cap.  32.  §  4.  p.  IS9,  &  n. 

S  &  9.     cap,  1 1.  p.  50.  §  8.  p.  521, 
t  §4.  p.  108,  n.  [+46] 
cap.  30.  p.  310,  n.  [l] 


<G?-9  &  10.  cap.  17.  §  1.  p.  299»  ^ 

13.     cap,  5.  p.  415,    §  17>  18. 
p.  4l7«n. 

Anne. 

» 

1.    «^  1.  cap.  1.  §  8.  p.  54^^ 

&  n.  (a) 
—    St,  2.  cop.  3.  p.  417,  n. 

3  &  4.     cap,  9.    §  5.    p.  299>  n- 

cap.  18.  p.  188,  I89. 

4.  cap.  3.  p.  190. 

4  &  5.     cap.  16.  §  5.  p.  678,  n.  [2], 

709,  n.  [2],  §9.  p.  280, 
281,  2$2,  2S3,  §  12.  p. 
520,^1,522,523,524, 
§  16.  n.  486,  n.  (a),  § 
17.  p.  102,  n.  [1],  t| 
10.  p.  23,  n.  [t  10] 
cap.  17.  p.  168,  n.  [t] 

5.  cap.  14.  p.  29i  30. 

6.  cap.  37.  p.  607. 

7.  cop.  5l.  §  11.  p.  590,  &  n. 

8.  cop.  9.  ^  6.  p.  413.  §  9.  P* 
413.  §  19.  p.  413,  414. 
§:27    p.  413,  414,415. 

—     cap,  1 4.  §  1 .  p.  660  10  669. 
\  9'  cap. 
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9.    cap.  U.  447.  p.  552. 
t—    cap.  14.  §  1.  p.  741,  743, 
§  2.  p.  696,  n.  (6),  n. 

—  cap.  20.  p.  154,  156,  157- 

§8.  p.  397  to  401. 

—  cap.  21.  §  7.  p.  413.  - 

—  cap.  27.  p.  607. 

12.    St.  1.  cap,  2.  §  37.  p.  552. 

—  tt.  2.  C£(p.  16.  (St.  against 

^9nry),  p.  235,  &  n. 
(w),  236,  237,  741,  743. 

George  I. 

1.  $t.  2.  cap.  5.  §  6.  p.  435, 
n.  (a\  §  4,  6,  8.  p.  699 
to  707,  702,  n.  [3],  to 
704,  n. 

3.     cap.  11.  p.  29,30. 

5.  cap.  13.  p.  6l. 

6.  cap.  21.  §  20,  21.   p.  549, 

550,  552,  §  22.  p.  550, 

551,  §31.  p.  609,  &n. 
(a),  t  §  21.  p.  553,  n. 
[t  113],  554,  n.  [t], 
555,  n.  [t],  §  22.  5^3, 
n.  [t  113],  554,  n.  [t] 

7«    cap.  31.  p.  164,  165,  &  n. 

9.  i  1,  2.  p.  670,  &  n. 

(6),    t  p.   167,  n.  [t], 

168,  n.  [t] 

t8.    cap,  18.  §  16.  p.  554,  n. 

9.  cap.  7.  p.  767  to  770.  §  4. 
p.  117,  n.  (0,  331  to 
333.  §  8.  p.  193,  n.  (y) 

—  cap.  22  {Black  ActJ^  p. 

704,  n.  (b) 
f  10.    cap.  10.  §  42.  p.  553,  n. 
[t  113],    554,  n.   [f], 
555,  n.  [t] 
f  11.     cap.  30.  §  16,  19.  p.  553, 
n.  [t  113],   to  555^  n. 
[t],   §  27.    p.  555,    u. 
[tll4] 
'<ty  12.    cap.  29.  p.  330,  n.  [^1 

—  cap.  29.  p.  218,  n.  (A),  §  2. 

p.  467,  n.  (^y) 


George  II. 

An.  Rcgn. 

1.  «f.  2.  cap.  16.  §  3.  p.  551, 

552. 

2.  cap.  23.  §  23.  p.  200,  n. 

—  cap.  24.  p.  16.  §  4.  p.  426, 

n.  (a) 

4.  cap.  28.  p.  176.  §  5.  p.  627, 

628.  §  6.  p.  568. 

5.  cap.  27.  p-  218,  n.  {h) 

—  Cap.  30.  p.  160  to  166,  228 

to  231.  §9.  p.  46  to  49.    ^ 
§  11.  p.  695,  n.  [3],  to 
698,  n.  §  28.  p.  408,  & 
'  h.  (*),   §  29.  p.  408,  & 

n.(r),  584,585,§41.  p. 
257  to  260,  258,  n.  [IJ^ 
t  §  13.  p.  676,  n.  (a) 

6.  cap.  3.  p.  9' 

8.    cap.  16.  p.  704,  n.  (a) 

11.  cap.  19.  §  14.  p.  246.  $  18. 

p.  176,  n.  [17],  668,  & 
n-  Wf  §  19.  p.  280.  { 
21.  p.  283,  6c  n.  (a) 

12.  cap.  13.  §  6.  p.  200,  n. 
17.     cap.  34.  §  2.  p.  6l9»  n.  & 

n.  (a) 
1 19*    cap.  32.    §  2.  p.  166,  n. 
[t  55],  167,  n.  [t],  168, 
•      n.[t] 

—  cap.  34.  p.  107. 

—  cap.  37.  p.  315,  &  n.  (6), 

316,  468  to  472. 

20.  cap.  37.  §  2.  p.  463  to  465. 

21.  cap.  3.  p.  218,  n.  (6) 

t  23.     cap.  2.  §  3.  p.  554,  n.  [f] 

—  cap.  11.  §  1.  p.  194. 

—  cap.  27.  p.  38,  &  n.  (tf),  § 
1.  p.  382,  n.  (z) 

—  cap.  30.  p.  245,  n.  [2],  & 
n.  (a),  §  1.  p.  246,  n. 
[I],  §20.  p.  264,  n.  (a), 
n.  (b) 

—  cap.  33.  p.  246,  247,  381, 
382.  §  1.  p.382,&n.(z), 
§  4.  p.  264,  &  n.  [1], 
381,  n.  [15],  §  19.  ?• 
264,  n.[  I  J,  448,  449. 

f24.    c/;ji;.  18.  §  1.  p.  108,  &  zu 
(c),&n.[t46] 

<3>  25.    ca/. 
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George  II. 


^^    *  J  Vr  S%  VP   A^       '  *  • 

An.  Regn. 

<^25.     cap.  6.  4  10.  p.  38,  n.  r<t>] 
•     —      cap.  42.  p.  381,  &  n.  [16] 
^6.     cap.  33.  §  1,  8.  p.  6.59,  601, 

.     n.[l] 
Up.    cap.  3^.   §2.  p.  Cl9»  n.  & 
.     n.  (6) 


29. 
30. 

32. 


5. 


13. 


14. 
16. 


17. 


18. 


19. 


cap.  2.  p.  423. 
cap.  19.  §  75.  p.  200,  n.  (//) 
cap.  28.  (T^e  Lorrf*'  ^cO, 
§  13.  p,  68  to  69 

George  III. 

cap.  2.  §  32.  p.  626,  &  n.  {c] 

cap.  3.  §22.  p.  424,  n.  (o), 

§  33.   p.  424,   n.  (c),  § 

73.- p.  425,  n.  (f) 

Cfl/>.  15.  §  46.  p.  108,  &  n. 

cflr/i.  14.  §  3,4,  517,  518. 
cap.  30.  §  13.  p.  Oji 


0 


cflr/i.  14.  §  3,4,  517,  518. 
cap.  30.  §  13.  p.  676,  &  n. 

ctfp.  15.  {Jl  elsk  Jurisdic- 
Hon  Act),  p.  213,  n.  [lO] 

c^/?.  78.  M5,  47.  p.  421,  tSc 
n.  («),  422,  &  n.  (a) 

ca;>.  91.  p.  441  to  446. 

cap.  5.  p.  254,  255.  §  1,  2. 
p.  254,  n.  [I],  255,  n. 

cap.  38.  p.  97  to  101,  393. 

cap.  18.  p.  441  to  446. 

cap.  26.  p.  484,  n.  [1] 

cap.  46.  p.  15  to  1(). 

cap.  52.  p.  100.  §  12.  p. 
472,  &  n.  (fl),  §  14.  p. 
472,  §37,40,  41.  p.  670, 
ISi  n.  [1],  k  n.  (r/),671, 

677y  &  n.  (/')• 
cap.  60.   p.  592,  &  n.  (A), 

593. 
cop.  16.  p.  423,  &  n.  ((j), 
,       §  26.    p.  424,  n.  (fl),  § 

31.  p.424,  n.  (6),  §37. 

p.  424,  n.  (c),   §  80.  p. 

423. 
cap.  5/ .  p.  401  to  4C6,   U 

u.  [1] 
cap.  60.  p.  401   to  406;  ^v 

n.[l] 


GeoIige  III. 


An.  Regn. 
19. 


CO/;.  67.  p.  325,.  &.!n.K')» 
§  2.  p.  619,  n.  &  n.  (c), 
t  §^1-  P-  6-*8»&  n.  (flr), 
§  44.  p.  647. 

20.  cap.  12.    §  26.   p.  42  i,  n. 

(fl^),  §31,  p.  424,  .0.(6), 
§37.  p.  424,  n.(c),  §71. 
p.  486,  &  n.  (c),  §  77, 
p.  425,  n.  (e),  §  19-  P- 
423,  &  n.  (c) 
f  _  cfl/>.  17.  CPowi/^'s  Act  J  '277  y 
n.  [t],  Errata. 
—      ffl/?.  64.  p.  (57 \  to  677. 

21.  C£//).  53.  p.  661,  n.  [1] 

f  —      cap.  55.    5  47.  p.  564,   n. 

[t],  &n.(c) 
f  —      cap.  64.  p.  554,  n.  [f  ],   &: 

n.  (rf) 
f  22.     c<7/>.  25.  §  1,  2,  3.  p.  650,  n. 
^O-  26.     cap.  57.  §  38.  p.  93.  n.  [<i>] 

STOCK. 

1.  An  action  on  the  case  will  lie 
against  the  Bank,  tS:c.  for  refusing 
to  transfer  stock ;  Rex  v.  The  Bank 
of  England,  M.  21  G.  3. 

524  to  526,  528,  n.  [l],  529,  n. 

2.  Stock  given  by  uill  docs  not  vest 
immediately  in  the  Icgctce,  but  in 
the  executor  or  administrator  in 
trust  for  him.  -  525,  526 


STORES. 

The  captain  of  a  ship  has  n^t  a  lien 
on  the  ship  for  stoRS  and  provi- 
sions furnished  on  bis  credit;  Wit" 
kins  V.  Carmichaely  H.  19  G.  3. 

101  to  105 


t  SUBSCRIBING  Witness. 

\ 

\  Vide.  A c K \ o  w  LtDG  e m  en t,  Nol  1  p 

Z.  Kvifi:Nt'K. 


tSUPPRESSIO 
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.    t  SUPPRESSIO  Veri. 

f  An  action  will  lie  for  a  suppressh 
veri  in  a  return  as  well  as  for  an 
aUegatwfaki.  Page  158,  159 

SURETY. 

Vide  Bankrupt,  No.  7>  13,  14,  15, 
•16,  17,  18^ 

'    ':    '   ^  SURPLUSAGE. 

Instances  of  what  shall  be  deemed 
surplusage.  Vide  AoMiNiSTRii- 
TioN,No.2.  Allegation,  No.  1. 
Judgment,  No.  5. 

SURRENDER. 

1 .  A  surrender  executed  by  a  witness 
'  lerooves  the  objection  of  interest 

although  the  surrenderee  refuse  to 
accept  it ;  Goodtitle  v.  JVelfordy  E. 
19  C.  3.  -  139  to  141 

2.  Surrender  of  copv^oW.  Fu/e Mort- 
gage, No.  15,  l6.   Will,  No.  54. 


T. 

TAX. 

Vide  Land-Toj. 

TAXATION  o/Co#/#. 

Vide  Agent,  No.  1,  Attorney, 
No.  4,  5,  6.    Costs,  No.  10, 

TENANT. 

1.  Tenants  in  ancient  demesne  are 
exempt  from  serving  on  juries  in 
the  courts  of  common  law.       190 

2.  Ki(/e  Custom,  No.  4.  EXemand. 
No.  1, 2,  3,  4.  Distress,  No.  1, 
2.  Lease.  PooR-lta^e,  No.  14. 
Release,  No.  2. 

TENDER. 

Vide  f  Bill,  No.  5.  Costs,  No.  11. 
Vol.  IL 


"  TENOR.** 

The  word  "  tenot^*  binds  the  party  t<» 
a  literal  recital.        -      Page  li?4 

t  TERM, 
f  Vide  Lease. 

TESTAMENT,  TESTATOR. 

FWcWlLL. 

<a>  TESTAMENTARY  Paper. 
<1>  Vide  Feme  Covert^  Up.  5.   . 

«  TILL.'' 

Instance  where  the  expression  ''  till 
such  a  day/'  includes  the  day; 
Rex  V.  SydertoHy  E.  1?  G.  3. 

441,n.[l] 

TILLAGE. 

The  statute  of  tillage.  FiWe  Limita- 
tion of  Actions,  No.  1. 

TIME. 

The  time  allowed  in  different  cases 
by  statute,  construction  of  law,  or 
the  rules  of  practice.  Vide  Hue 
and  Cry.  Hundred,  No.  2.  In« 
su RANGE,  No. 40, 42, 43.  Month. 
Pl^a  Pleaded.   Sheriff,  No.  4. 

TITLE/or  holy  Orders. 

1.  The  form  of  one.  -  142 

2.  The  nature  thereof  explained. 

142  to  148 

3.  If  the  title  is  an  appointment  to 
be  curate  of  the  rector's  church — 
till  otherwise  provided  of  some 
ecclesiastical  preferment,  or,  for 
fault  by  him  committed,  lawfully 
removed — the  party  cannot  be  re- 
moved, without  cause,  while  the 
grantor  remains  rector  of  that 
parisli;  Martyn  v.  Uind^  B.  R. 
E.  16  G.  3.         .         143  to  147 

I  i  4.  And 
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4.  AndbemaybringofMin/wtVagaitist 
the  rector  for  th»  salary ;  Martyn 
V.  Hind,  B.  n.  E.  16  G.  3. 

Page  143  to  145 

5.  But,  if  ibe  rector  is,  bond  Jide, 
prefeired  to  another  living,  the 
obligation  ceases;  Mattyn  v. Hind, 
E.  19  G.  3.         ■        143  to  148 

6.  A  readeriAip  is  not  eccUnattical 
prffement  within  tha  meaning  of 
auch  a  title  (No.  S.)»  Martin  v. 
Hind,  E.  19  G.  3.         142  to  148 

TOLLS. 

1.  Tolls  Are  rateabU  to  the  poor. 

305,  h  n.  [a] 

0>  2.  A  general  mdebilatiu  assitmp- 

tU  will  lie  for  lolls.  723,  n.  [<Sy-} 

TOTAL  Lou. 

Fide  iKscaAiiCB,  No.  10,  12,  50, 

5S,  £3. 

TOWER  Bamttii. 
The  court  of  the  Taaer  HamkU. 
VideCovt.'s,  No.£. 

t  TRADER. 
t  Vide  Bahkecpt. 

TRANSFER. 
Vidt  Stock,  No.  1. 

t  TRANSCRIPT. 
+  Only  a  transcript  of  the  record  it 
removed   into  Cam,  Scikc.  on  a 
writ  of  error  from  B.  &. 

352,  a.  [3] 

TRAVERSE. 
Though,  in  general,  a  traverse  ought 
to  conclude  with  a  Terification, 
yet,  when  it  denies  the  whole  sub- 
stance of  the  pita,  the  proper  coin 
elusion  U  to  the  country. 
9i,  n.  [10],  96,  D.  429.  n.  [1] 


TREASON. 

I.  A  par^  indkled  for  Ugk  trMsoit 
is  entitled  to  a  copy  of  the  indict- 
ment, and  lists  of  the  mtneua  for 
the  Cr&mt,  and  of  the  jarymen 
who  are  to  be  returned  oa  the 
panel,  ten  days  before  hit  ar> 
raignmcni ;  Rex  v.  Lard  Ceorgt 
Gordon,  H.  31  G.  3. 

PageSSO,  591,  k  n.  [l],  [3] 

3.  It  is  kigi  treason  to  attempt  by 
intimidation  and  violence  to  coro- 

Kl  the  repeal  of  a  law ;  Acx  v. 
\rd  George  Gordon^  E.  21  G.  3. 
590  to  592 
3.  The  method  of  procedure  on  B 
trial  at  bar  for  liigh  treason ;  Rex 
V.  Lotd  George  Gordon,  H.  21 G.  3. 
590, 591 

TRESPASS  n  ^  Armit. 

1.  Trespass  will  lie  against  the  tie' 
rJf  if  bis  qJjEcer  Ulces  the  goods  of 
J.  on  a.Ji.fa.  against  those  of  B. ; 
Ackaorth  v.  Kmpt,  il.   19  G.  3. 

40  to  43 

2.  Bankruptcy  is  not  a  £ar  to  tres> 
pass  for  metnc  profits  ;  Goodtitle  t, 
^or(il,  ff.  21  G.  3.         584,  585 

3.  Trespass  will  not  lie  for  an  im- 
prisonment which  was  merely  io 
consequence  of  the  captttre  of  « 
thip  as  priu,  although  the  ship 
shall  have  been  acquitted;  Le 
Coax  V.  Eden,  H.  21  G.  3. 

594  to  613 

4.  Qa.  If  it  will  lie  for  unnecessary 
personal  severity  by  the  captor. 

599,  601 

5.  The  defendant  may  avail  himself 
of  the  defence  of  capture  as  priie 
on  the  plea  of  the  general  Uwe; 
Le  Caux  v.  Eden,  H.  21  G.  3. 

594  to  £13 
S.  Trespass  will  not  lie  against  the 
ehtriff  or  his  ojictr  for  arretting  a 
certificated  bankrupt,  a  peer,  a  dis- 
charged insolvent.  Sec.  Tarlton  ▼. 
fisAer,  £.  21  G.  3.  671  to  677 
7.  ' 
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7*  Instances  where  a  man  may  jw- 
iijy  going  on  another's  laud. 

Vage  7^7 

8.  Vide  Costs,  No.  2,  19-  Non- 
Fros^  No.  9.   Pleadiko,  No.  10. 

TRIAL. 

1.  When  the  cause  has  been  sus- 
pended, after  issue  joined,  for 
above  a  year,  the  defendant  is  en- 
titled to  a  term's  notice  of  trial. 

71 

2.  But,  not  if  he  himself  has  stopped 
the  plaintiff  by  an  injunction; 
Ilai/lcy  V.  Riley,  H.  19  G,  3. 

71,  72 

3.  The  same  exception  to  the  rule 
holds  in  the  court  of  Common  Pleas, 

72,  n.  [7] 

4.  Inferior  courts  cannot  grant  a 
new  trial.  -  -        380 

5.  If  a  party  refuse  to  consent  to 
the  examination  of  a  xvitncss  to 
an  essential  fact  by  commission, 
when  his  presence  cannot  be  com- 
pelled, or  to  admit  the  fact,  the 
court  will  assist  the  other  party, 
by  putting  oflf  the  trial ;  lurley 
V.  Newnham,  T.  20  G.  3. 

419,420 

6.  The  grounds  for  granting  a  trial 
at  Bar.  -  437,  438 

7.  The  court  may  lay  the  party 
applying  for  a  trial  at  bar  under 
the  terms  of  paying  bar  costs,  and 
receiving  only  Nisi  Prius  costs; 
Holmes  v.  Brown,   T.  20  G.  3. 

437,438 

8.  Where  a  new  trial  has  been  grant- 
ed, and  nothing  said  in  the  rule 
about  the  costs  of  the  first,  al- 
though the  second  verdict  is  for 
the  same  party  as  the  first,  he 
shall  not  have  the  costs  of  the 
first  trial ;  Mason  v.  Scurray,  1\ 
20  G.  3.  -  -         438 

p.  Vide  Practice,  No.  4, 5. 

TROVER. 
1.  If  a  horse  is  given  in  exchange 


for  another,  which  is  warranted 
sound,  and  proves  unsound,  tro- 
ver will  not  lie  for  the  horse 
given  in  exchange ;  Power  v.  WeUs^ 
B.  R,  E.  18  G.  3. 

Page  24,  &  n.  [8] 

2.  A  demand  against  a  bankrupt 
cannot  be  set  of,  in  an  action  of 
trover  by  his  assignees,  for  a  con- 
version subsequent  to  the  bank- 
ruptcy ;  Wilkins  v.  Carmichatl,  H. 
19  G.  3.  -  101  to  105 

t  3.  But  a  demand  in  trover,  when 
for  a  liquidated  amount,  may  be 
proved  under  a  commission  of 
bankruptcy,  -         16*8,  n.  [t]^ 

TRUST,  TRUSTEE. 

t  1.  A  bare  trustee  is  9l  competent 
witness  to  prove  the  execution  of 
the  deed  to  himself. 

141,  n.  [t5l] 

2.  Vide  Ejectment,  No.  3,  4. 
Equitable  Estate,  Ixsolvekt 
Debtor,  No.  5.  bxcCK,  No.  2. 
Will,  No.  33. 


V 

4 


u. 


UNDER-LEASE,  UNDER-TE- 
NANT. 

Vide  Covenant,  No.  4.  Lease, 
No.  5,8,9,  10,  11,  14. 

t  UNDER-SHERIFF. 

t  1.  Service  of  a  rule  on  the  under- 
sheriff's  agent  in  town  is  not  good 
service}  Rex  v.  Coles,  T,  20  G.  3. 

420 

t  2.  But  service  at  the  offices  of  the 
agents  for  the  under-sheriffs  of 
London,  Middlesex,  and  Surry ^  is, 
because  they  are  considered  as 
\he  offices  of  the  under-sherifiV. 

42Q 

t  3.  Vide  SiiERif  r. 

1  i  2  UNDER. 
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UNDER-WRITER. 
Vide  Insurance. 

UNIVERSITY. 
Vide  Oxford.       , 

+  USAGE. 

t  Instances  where  usage  may  be  given 
in  evidence. 
Page  510  to  513, 515, 654,  n.  [t] 

USE. 

1.  A  declaration  of  uses  not  in  writ- 
ing will  rebut  the  resulting  use  to 
the  conusor  of  ^Jine,  in  favour  of 
the  conusee,  -  26 

2.  JUses  and  trusts  were  originally 
the  same.  -  77^ 

3.  Vide  Fine,  No.  1,  2. 

1 4.  The  Statutes  of  uses.  Vide  the 
Table  of  Statutes  after  title  Sta- 
tute. 

USE  and  Occupation, 
Vide  Court,  No.  4. 

'    USURY. 

1.  If  th^re  is  an  agreement  to  pay 
legal  interest,  and  a  premium  is 
paid  down,  over  and  above  the  in- 
terest, the  agreement  is  usurious 
and  void;  Fisher  v.  Beaslcy,  T, 
19  G.  3.  -  235  to  237 

2.  But  the  penalty  under  12  Ann. 
st,  2.  c.  l6  is  not  incurred,  if  the 
premium  itself  docs  not  exceed 
Ibgal  interest,  nor  till  more  than 
legal  interest  is  actually  received ; 
lish^r  v.  Beasley,  T.  19  G.  3. 

235  to  237 

3.  Therefore,  an  action  may  be 
brought  for  the  penalti/,  though 
more  than  a  year  has.elapsed  since 
the  payment  of  the  premium,  if.it 
is  not  a  year  since  what  has  been 


paid  exceeded  legal  interest;  Fisher 
\.Bcaslet/,T.  19^.3. 

Page  235  to  237 
4.  When,  upon  a  negociation  for  a 
loan  of  money,  the  lender  says,  he 
cannot  advance   the  money,   but 
will  furnish  goods,  which  the  other 
takes  and  sells,  if  the  secunty  given 
is  for  a  sum  of  money  made  pay- 
able at  a  future  day,  greatly  ex- 
ceeding the  value  of  the  goods  and 
5  per  cent,  interest,  this  is  an  usu- 
rious loan,  and  the  security  and 
contract  are  both  void;  Ixmt  v. 
Waller,  T,  21  G.  3.      7^6  to  744 
t  5.  Equity  will  assist  the  borrower 
on  an  usurious  contract,  to  retain 
all  but  the  legal  interest.     697f  n. 
f  6.  Or  to  recover  back  what  has 
been    paid    on   such    a  contract 
(No.  5.))  above  the  principal  and 
legal  interest.  -         698,  n* 

t7-  For  which  also  (No.  5.),  an 
action  will  lie.  -  6S7%  n- 

C^  8.  And  if  a  party  pawn  goods  on 
an  usurious  loan,  he  cannot  re- 
cover back  the  goods  in  trover, 
unless  he  has  first  tender^  the 
money  really  advanced,  and  legal 
interest ;  Fitzroy  v.  Gwillim,  B,  R. 
E.  Z6G.3.  698,  n.  [<t>] 

9.  A  bill  of  Exchange  given  upon  an 
usurious  contract  is  void  in  the 
hands  of  an  indorsee,  though  for 
valuable  consideration,  and  with- 
out notice;  Lowe  v.  Waller,  T.  21 
G.  3.  -  736  to  744 

<l^  10.  It  is  not  usury  for  a  country 
banker  in  discounting  bills  to  take, 
over  and  above  the  5  per  cent,  dis^ 
count,  a  commission,  agreeable  to 
the  usage,  on  the  amount  of  the 
bill ;  Benson  v.  Parry ^  B.  R,  M. 
21  G.  3.  -  236,  n.  [<©•] 

11.   Vide  <Jt>  Amendment,  No.  9. 

Pleading,  No.  12. 
1 12.  Statutes  of  Usury.     Vide  the 
Table  of  Statutes  after  titU  Sta- 
tute. 


VALUABLE 
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V. 


VALUABLE  Consideration. 

Vide  Bill  q/"  Exchange,  No.  5,  7» 
12,  15, 16*,  17.  Consideration. 
Deckf.e,  No.  1.  Equity,  No.  1. 
Gaming,  No.  3.  Judgment, 
No.  7.     Power,  No.  4. 

VARIANCE. 

1.  Where  a  word  is  mis-recited  and 
mutilated,  in  an  indictment,  and 
the  party  has  bound  himself  to  a 
literal  recital,  it  is  fatal,  if  the 
mutilated  word  is  itself  a  word, 
though  it  do  not  make  sense  with 
the  context ;  but  not  if  it  is  not  a 
word  ;  Rex  v.  Beech,  AL  15  G.  3. 

Page  134,  n.  [25] 

2.  Yet  "  Austrialia"  in  the  name  of 
the  South,  Sea  company,  instead  of 
Australia,  has  been  held  to  be  fatal 
in  an  action,  194',  n.  [25] 

3.  In  an  action  founded  on  a  statute 
•  of  Ph,  and  Mar,  it  is  a  fatal  mis- 
take in  the  description^  to  declare 
upon  it  as  of  the  same  year  of 
both ;  Rann  v.  Green^  B,  R,  M, 
17  0.3.  -  -  402 

4. .  In  an  action  against  the  sheriff 
for  not  leaving  a  year's  rent,  if  the 
demise  is  particularly  set  forth, 
and  not  proceed  as  laid,  it  is  fatal ; 
Bristtm  v.  IVright,  E,  2\  G.  3. 

665  to  669 

5.  A  promise  fleing  declared  on  to 
deliver — **  good  merchandizable 
wheat" — and  the  evidence  bi'ing  of 
a  pronjise  to  deliver — "  good  se- 
cond sort  of  wheat'.' — the  variance 
is  fatal.  -  -  666 

6.  Upon  an  issue — ^**  Whether  A,  de» 
vised  to  B.  and  his  heirs" — it  is  a 
fatal  variance  if  the  evidence  is  of 
a  devise—'*  to  C.  for  years,  remain^ 
der  to  JB.  in  fee."     .      -  666 

7.  In  debt  for  rent,  the  declaration 
being  on  a  demise  "  for  £l5  rent, 


ff 


under  a  power  "  to  make  leases  for 
21  years,"  and  the  evidence  being 
of  a  demise  for  "  j£l5  rent,  and 
three  fowls,"  under  a  power  "  to 
make  leases  for  21  years  in  pos- 
session, and  not  in  reversion,  ren- 
dering the  ancient  rent,  and  not 
dispunishable  of  waste,"  the  vari- 
ance is  fatal.        -  Page  666 

8.  In  an  action  by  a  landlord  against 
his  tenant,  for  negligently  keeping 
his  fire,  if  the  declaration  is  of  a 
demise  for  a  term  of  years,  and  the 
evidence  of  a  lease  from  year  to 
year,  it  is  fatal.  -  668 

9.  So,  in  an  action  on  11  Geo,  2. 
c.  19.  %  18.  for  double  rent,  if  the 
plaintifi'  declare  on  a  demise  for 
three  years,  and  prove  a'lease  from 
year  to  year;  Shute  v.  Homsey,  E. 
19  G.  3.  -  668,  &  n.  (c) 

10.  What  introductory  words  bind 
the  party  to  a  literal  recital.  Vide 
Recital,  No.l, 2.  Mis-recital. 

VENIRE  de  novo. 

1.  A  venire  de  novo  may  be  granted 
when  there  is  a  general  ^rdict'fox 
entire  damages,  and  there  was  nf- 
dence  on  all  the  counts,  and  some 
of  them  are  bad  in  law.     377»  378 

2.  A  court  of  error  may  grant  a  've- 
nire de  novo;  Grant  v.  Astle,  T, 
21  G.  3.  -  722  to  731 

<2>  3.  But  there  is  no  instance  of  a 
court  of  error  granting  a  venire  de 
novo  to  an  inferior  court ;  Trevor 
V.  Wall,B.R,E,26G.S, 

732,  n.  [t  157  «>] 

<2>  4.  The  court  of  B.  R.  will  grant 
a  'venire  de  novo  to  the  great  scs* 
sions  in  IValts;  Davies  v.  Pierce, 
B.  R,  M,  28  G.  3. 

732,  n.  [t  157  <t>] 

VENUE. 
Vide  Wales,  No.  4. 


li  3 


VERDICT. 
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VERDICT. 

f  1.  On  an  information,  under  a  pri- 
vate statute,  a  mis-recital  of  the 
commencement  of  the  parliament 
is  fatal,  after  verdict,  on  the  plea 
of  not  guilty.      Page  97,  n.  [t  41] 

5.  It  is  a  general  rule,  that  the  court 
will  not  set  aside  a  verdict  in  an 
action  for  a  personal  injury,  on 
account  of  the  sraallness  of  tlie 
damages;  Mauricet  v.  Brecknock, 
M,  21  G.  3.  -  509,  510 

3.  Unless  the  small ncss  of  the  da- 
mages arose  from  a  mistake  in 
point  of  law.         -         510,  n.  [2] 

4.  A  verdict  cures  ambiguity,  or  an 
imperfect  state  of  the  plaintiff's 
title,  but  not  an  omission  of  what 
is  the  gist  of  the  action,  683 

<S^  5.  After  verdict  nothing  is  to  be 
presumed,  but  what  is  either  ex- 
pressly stated  in  the  declaration, 
or  necessarily  implied  from  those 
facts  which  are  stated ;  Spiers  v. 
Parker,  B.  R.  H.  26  G.  3. 

682,  n.  [«>] 

6.  If  there  is  a  general  verdict,  and 
entire  damages,  on  A  declaration 
containing  some  counts  bad  in 
law,  it  is  error,  and  not  cured  by 
verdict.  -  377, 730 

7.  If  there  is  a  general  verdict  of 
**  guilty"  on  an  indictment ,  it  is 
sufficient  if  one  of  the  counts  is 
good.  -  -  730 

S.  Vide  MuRDEU,  No.  1.  Prac- 
tice, No.  4,  5.  Trial,  No.  8. 
Venire  de  novo*  ^ 

VERIFIQITION. 

.  A  verification  is  the  proper  con- 
clusiqjfi  of  the  replication  to  a  plea 
to  a  scire  facias  against  bad^^ 
•*  that  the  principal  died  before 
the  return  of  any  ca,  sa.*' — when 
the  replication  mentions  a  parti- 
cular ca,  sa,  and  alleges  that 
he  was  alive  at  the  return  there- 
of; CAfl/icf/er  v.  Roberts,  if.  ip 
G.  3.  '  •         5^  to  6i 


2.  A  verification  is  the  necessary 
conclusion,  whenever  new  matter 
is  introduced.  -     -   P^g^  ^^ 

3.  It  is  a  bad  conclusion  (if  specially 
demurred  to)  to  a  plea  of  the  stO' 
tute  of  23  Hen.  6.  c.  9. ;  Boyct  v. 
WJdtaker,  H,  19  G.  3.     94  to  97 

4.  Vide  Pleading,  No.  13,  14. 

VILLENAGE. 
Fi(fe  Copyhold,  No- 4. 

VIRTUAL  or  implied  Acts  or  Words. 

Vide  Bill  of  Exchange,  No.  9-  In- 
tendment.   Mortgage,  No.  9« 

VOID. 

Instances  of  things  void  in  law. 
Vide  Agreement,  No.  4,  7. 
Bankrupt,  No.  24,  26,  30. 
Bastard,  No.  4.  Bill  of  Ex* 
change^  No.  5,  12,  Conviction, 
No.  1,  5,  6.  Custom,  No.  6. 
Decree,  No.  1.  Fine,  No.  3. 
Gaming.  Indictment,  No.  I,  7« 
Insurance,  No.  i6,  29,  51. 
Judgment,  No.  6.  Lease,  No. 
1,  3,  4,  5,  6,  9,  15.  Marriage, 
No.  3.  Modus,  No.  I.  Mu- 
tiny, Act,  No.  1.  Overseer, 
No.  1.  Power,  No.9'  Usurt^ 
No.  1,  4.    Will,  No.  28. 

VOYAGE. 

Vide  Iksdrance,  No.  6,  7,  10,  12. 
13,  16,  17,  21,  22,  23,  24,  25, 
26,  46,  47*   Agreement,  No.  5. 


W. 

WAGES. 

1.  A  captain  of  a  ship  has  no  lien 
on  the  ship  for  his  wages ;  JVH- 
kins  V.  Carmichaelj  H.  19  &•  3. 

101  to  105 
%.  When 


A  Tablt  of  the  Principal  Matters. 


fl.  When  two  services,  under  dif- 
ferent hirings,  amount  together  to 
a  year,  if  they  are  uninterrupted,  an 
incceasc  of  wages  for  the  second 
service  does  not  prevent  the  ser- 
vant from  gaining  a  settlement; 
Rex  V.  Under-BarroxDj  H.  20  G.  3. 

Ptf^c309to311 

5.  No  wages  arc  due  to  a  sailor, 
unless  the  freight  is  earned  ;  Aber- 
nethy  y,  Landale^  M.  21  G.  3. 

539  to  542 

4.  Vide  Agreement,  No.  5. 

WAIVER. 

C^  1.  If  a  party  appear  on  the  exe- 
cution of  a  writ  of  enquiry,  he 
shall  not  afterwards  object  that 
the  place  was  not  within  the 
county;  Bullock  v,  Barrow,  B,  R, 
E.  Q7  G.  3.  797y  n.  [^] 

'2.  Vide  Annuity,  No.  3,  5. 

WALES. 

1.  The  ground  of  &  judgment  in  one 
of  the  courts  of  Great  Sessions, 
may  be  questioned  in  an  action 
upon  the  judgment.  -         6 

2.  The  writ  of  latitat  runs  into 
Wales;  Penry  v.  Jones,  T,  ig  G.  3. 
213;  Lloyd  v.  Jones,  B.  R.  T, 
9G,3.  -  213,  n.  [10] 

3.  Civil  proceedings  cannot  be  re- 
moved by  certiorari  from  the 
courts  of  Great  Sessions,  without 
special  cause ;  Williams  v.  Thomas, 
B.  R.  E.  22  G.  3.        751,  n.  [2] 

4.  Qu.  Whether  the  venue  can  be 
changed  from  an  English  to  a 
Welsh  county.  262,  263, 

&  n.  [1],  t  263,  n.  [t  7S] 

<a>  5.    The   court   of    B.  R.   will 

award   a  venire  de  novo   to   the 

Great  Sessions  in  Wales ;  Davis  v. 

Pierce,  B.  R.  M.  28  G.  3. 

732,  n.  [t  157  «>] 
t  6.  Welsh  Jurisdiction  Act.     Vide 
the  Tablr  of  Statutes  after  title 
Statute. 


WAPENTAKE. 

A  lord  of  a  wapentake  cannot  grant 
a  deputation  to  kill  game;  The 
Earl  of  Aileshury  v.  Pattison,  Jlf. 
19  G.  3.  -         Page  28  to  30 

t  WAR. 

t  Vide  Alien  Enemy,  Insurance, 
No.  14,  15,41,  50,51. 

VfkRViA^i^T  of  Attorney. 

Vide  Amendment,  No.  1,  2,  3, 
Attorney,  No.  3.  Practice, 
No.  6. 

WARRANT  of  a  Magistrate. 

Vide  ?EACR-Officer.  PooR-reffe,  Nofe 
14. 

WARRANTY. 

Vide  Assumpsit,  No.  2,  3,  Iw- 
SURANCE,  No.  1,  2,  3,  4,  8,  9, 
32,  33,  34,  35,  36,  41,  43,  46, 
47,  50,  51.     Trover,  No.  1. 

WAY. 

1 .  The  owner  of  a  private  way  is 
bound  to  repair  it;  Taylor  v. 
Whitehead,  T.  21  G.  3. 

745  to  749 

2.  And  if  it  is  over-flowed  by  an  ad- 
joining river,  he  cannot  justify 
going  upon  the  contiguous  land ; 
Taylor  v.  Whitehead,  T,  21  G.  3. 

745  to  749 

3.  FtJc  IIionwAY. 

WAY'going  Crop., 
Vide  Custom,  No.  4. 

WESTMINSTER. 

1.  The  court  of  conscience  for  West* 
minster.  Ficfe  Attorney,  No.  1 7. 

t  2.  The  Statute  of  Westm.  2.  Vide 
the  Table  of  Statutes,  after  title 
Statute. 

li  4  t  3.  The 
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f  3.  Th«  &tat^€  of  Wt9tm.  3.  (Quia 
EmptoresJ  Vide  the  T a  b  le  of  Sta- 
tvtet  after  title  Statute. 

WILL. 

!•  An  implied  rcxocation  of  a  will 
may  be  rebutted  by  parol  evidence ; 
Brady  v.  Cubitt,  M,  19  G.  3. 

Page  31  to  40 

5.  A  will  revoked  by  implication 
may  be  republished,  by  reference 
to  it  in  an  instrument  attested 
according  to  tlie  statute  of  frauds, 
29  Car.  2.  c.  3.  Bradi^  v.  Cubitt, 
M.  19  G.  3.  -         31  to  40 

3.  Marriage,  and  the  birth  of  a 
child,  amount  to  a  revocation  of  a 
will,  if  it  is  of  all  the  testator* % 
land.  -  .  39 

4.  Marriage  alone  is  a  revocation  of 
a  will  of  land  by  a  woman.        35 

5.  Land  may  pass  by  the  word  "  /e- 
gacy**  -  -  40 

6.  If  a  will  is  in  two  parts,  and  the 
testator  destroys  the  one  in  his 
own  custody,  that  is  a  revocation, 

40 

7.  A  will  revoked  by  a  subsequent 
willi  but  not  cancelled,  is  re-es- 
tablished by  cancelling  the  subse- 
quent will.  -  40 

8.  A  republication  requires  the  same 
solemnities  as  the  original  publi- 
cation. -  -  36 

9»  Instance  of  a  prior  devise  operat- 
ing as  a  condition  precedent  i  Doe 
V.  Skipphard,  II.  I9  G.  3. 

75  to  79 

10.  Instance  where  a  prior  devise 
does  not  operate  as  a  condition  pre- 
cedent;  Bradford  y.  Foley,  H.  19 
G.  3.  -  63  to  66 

11.  \{  2l  testator y  having  one  child, 
and  supposing  his  wife  ensietit,  de* 
vise  his  estate,  in  moieties,  between 
the  children  (if  the  unborn  child 
should  be  a  daughter)  and  the 
wife,  with  survivancy  between  the 
children  as  to  their  moiety,  and 
that  moiety  over  to  the  wife  if 


both  children  should  die  before 
21,  without  mentioning  the  event 
of  the  wife  not  having  a  child,  the 
wife,  though  not  ensient,  shall  take 
the  whole  on  the  death  of  the  only 
child  before  that  age ;  Statkam  v. 
Bell,  B.  R.E.  14  G.  3. 

Page  66,  &  n.  [4],  67,  n. 

12.  If  a  testator  is  in  a  state  of  in- 
'  sensibility  when  his  will  is  attest- 
ed, it  is  not  executed  within  the 
meaning  of  the  statute  of  frauds, 
29  Car.  2.  c.  3.  although  he  be 
corporeally  present;  Right  v. 
Price,  M.  20  G.  3.       241  to  244 

13.  It  is  sufficient  if  the  testator  was 
in  a  situation  where  he  might  have 
seen  the  witnesses  sign.  242 

<&"  14.  The  sealing  of  a  will  is  a 
signing  within  the  meaning  of  the 
statute  of  frauds  >  Lee  v.  Libb,  B. 
R,  M.  I  W.  <5'  M.       242,  [b  (a>] 

<l>  1 5.  It  is  not  necessary  that  the 
testator  should  sign  in  presence  of 
the  witnesses,  if  he  acknowledge 
his  hand-writing  to  them  all. 

244,  n.  [«>] 

<^  16.  And  such  acknowledgment 
may  be  to  each  at  different  times. 

244,  n.  [<R>] 

C^*  17.  So  a  revocation  is  good,  if 
the  testator  acknowledge  his  sig- 
nature, though  he  do  not  sign  in 
the  presence  of  the  witnesses. 

244,  n.  [<5>] 

18.  Inaccuracies  in  that  part  of  the 
statute  o(  frauds  which  relates  to 
wills.*  -  244,  n.  [2] 

19'  If  an  estate  is  devised  to  the  tcs- 
tator^s  son  for  life,  and  after  his 
death,  to  the  son's  children,  and 
their  heirs,  and  in  case  the  son  die 
without  issue,  then  to  the  testa- 
tor's two  daughters  then  in  esse, 
and  their  heirs,  the  estate  to  the 
children  of  the  son,  and  that  to 
the  daughters,  are  both  contingent 
remainders  in  fee;  Good  right  v. 
Dunham,  M.  20  G.  3.  264  to  268 

20.  In  a  devise  to  the  testator^  son, 
and,  if  the  testator's  three  daugh- 
ters, 


A  Table  of  the  Principal  Mattei^s. 


tcrs  over-live  the  son  and  his  heirSy 
then  to  them,  the  words  "  his 
heirs,"  mean  heirs  of  the  body, 
because  the  daughters  could  never 
over-live  the  collateral  heirs  of  the 
son,  coming  under  that  descrip- 
tion themselves.       ^(^ge  265,  267 

21^  Under  a  decise  to  A.  when  he 
shall  be  21  years  of  age  of  the  fee- 
simple  and  inheritance  of  S.  to 
him  and  his  child  or  children  for 

*  ever,  but,  if  he  die  before  that 
time,  then  the  fee-simple  and  inhe- 
ritance to  B,  for  ever  (there  being 
no  child  of  A,  in  esse).  A,  takes 
an  estate-tail;  Daxic  v.  Stevens^ 
H.  20  G.  3.  321  to  324 

22.  If  there  is  a  devise  to  A,  and  the 
heirs  of  his  body,  and,  for  want  of 
such  issue,  to  B.  and  A»  die  before 
the  testator^  leaving  issue  who  sur- 
vive the  testator,  such  issue  shall 
take  nothing,  and  the  limitation  to 
JB.  shall  vest  as  an  immediate 
rstate^  on  the  testator's  death ; 
Hodgson  V.  Ambrose^  E,  20  G.  3. 

337  to  845 

23.  And  this,  although  A.  was  the 
testator's  heir  at  law ;  Warner  v. 
White,  B.  R.  M.  22  G.  3. 

344,  n.  [4],  345,  n, 

24.  By  detise  to  A.  for  life,  remain- 
der to  trustees  to  support  contin- 
getit  remainders  during  A/s  life, 
and,  from  and  after  \)\%  decease, 
then  to  the  heirs  of  his  body,  A. 
takes  an  estate  for  life,  with  a 
vested  remainder  to  himself  in 
tail,  the  words  "  heirs  of  the 
body,"  being  words  of  limitation ; 
Hodgson  V.  Ambrose  J  E.  20  G.  3. 

337  to  345,  &  n.  [5] 

25.  A  d^se  of  all  the  testator's  real 
estate  in  A,  to  JB.  during  life,  and, 
at  B.'s  death,  to  the  children  of  B. 
with  remainder  over,  gives  either 
an  estate- tail  to  B,  or  an  estate  for 
life  to  B.  with  reminder  in  tail  to 
jB.'s  children ;  Hodges  v.  Middle- 
ton,  T.  20  G.  3.  431  to  435 

26.  An  estate  to  4^  for  life  by  a  deed 


and  a  limitation  of  the  same  estate 
to  the  heirs  of  the  body  of  A.  by  a 
will  (though  the  estate  by  the  deed 
was  voluntary,  and  moved  from 
the  testator,  and  is  recited  in  the 
will),  do  not  unite  so  as  to  gire 

A.  an  estate-tail,  but  the  heirs  of 
his  body  take  a  contingent  estate 
by  purchase;  Doe  v.  Fonnereau, 
M.  21  G.  3.         Page  487  to  509 

27'  A  devise  of  a  real  estate  to  A, 
after  a  good  executory  detise  there* 
of  to  the  heirs-male  of  the  body  of 

B.  and  limited  on  default  of  such 
issue,  is  a  good  executory  devise^ 
vesting  either  in  possession  on  the 
death  of  B,  without  leaving  issue, 
or  as  a  remainder  on  his  death 
leaving  issue;  Doe ,y,  Fonnereau, 
M.  21  G.  3  487  to  509 

28.  A  devise  after  failure  of  the  issue 
or  heirs  of  A.  without  any  preri- 
ous  limitation  to  such  issue  or 
heirs,  is  void  in  its  creation. 

506,  n.  507,  n. 

29.  If  after  a  preceding  limitation  to 
such  issue  or  heirs,  it  is  not  wid. 
^  506,  n* 

30.  A  devise  of  personal  estate  to  (or 
conveyance  in  trust  for)  one  and 
the  heirs  of  his  body,  vests  the 
whole  interest  in  him.         506,  n. 

31.  The  will  of  a  feme  covert,  autho- 
rized by  a  power  in  htr  marriage 
settlement,  cannot  be  given  iii  eri- 
dence  to  shew  a  title  to  personal 
estate,  till  it  is  proved  in  theecde- 
siastical  court;  Stone  v.  Forsyth^ 
T.  21  G.S.        .  70710709 

<&*  32.  And  the  regular  course,  in- 
that  court,  is,  not  to  give  probate 
of  the  will,  but  administration,  with 
the  will,  as  a  testamentary  paper, 
annexed.  7O9,  n.  [f  150  CO'] 

33.  A  change  merely  of  the  legal 
estate  from  one  trustee  to  another 
is  not  a  revocation  of  the  will  of 
cestui  que  trust ;  Doe  v.  Pott,  2 1 
G.  3.  710  to  722;  Watts  v.  fii/- 
larton,  Cane.  T.  14  G.  3. 

718.  719 
34.  A 
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34r.  A  icMtator  having  devised  all  the 
residue  of  bis  estate,  of  what  na- 
ture^ kindy  or  quality  whatfoever, 
and  haying  afterwards  purchased, 
and  been  admitted  to,  a  copyhold 
titaUy  and  having  surrendered  it 
'<  to  such  uses  as  he  should^  by 
*'  his  last  will  in  writing,  limit 
'^  and  appoint,"  and  having  then 
made  a  codicil  to  his  wilU  attested 

'  by  three  witnesses,  reciting  the 
leaving  made  his  will  and  altering 
Bome  ofithc  legacies  therein,  and 
.  then  ratifying  and  confirming  all 
and  every  the  gifts,  devises,  and 
bequests,  contained  in  his  said 
will  not  thereby  altered,  the  copy- 
hold estate  passes,  the  codicil  ope- 
rating as  a  rtpublicatioUy  and  bring- 
ing the  will  to  the  date  of  the  co- 
dicil; Doc  V.  Daxie,  B.  R,  M.  15 

Pagc7l6,  &n.[2],  7l7,n. 

4^  35.  But  copyhold  lands  purchas- 
ed after  making  a  will  do  not  pass 
by  such  will ;  Spring  v.  Biles,  B, 
R.M.  24  G.  3.  1  Term  Rep.  485. 

36.  By  a  devisc^^^*  to  ^.  and  B,  for 
*'  their  lives  and  the  life  of  the 
**  survivor,  but,  in  case  J3.  should 
**  marry  and  have  issue,  then  after 
**  the  death  of  A,  to  B.  and  her 
^*  heirs,  but  if  B.  should  die  un- 
^*  married  and  without  issue,  then 
•*  to  A.  and  her  heirs." — A.  and 
J9.  take  a  joint  estate  for  life,  with 
tontingent  remainders  in  fee  to 
each;  GoodtitU  v.  Billingion,  1\ 
21  G,S.  •  753  to  758 

37*  Instances  where  words  in  a  will 
sufficient  to  pass  a  fee-simple,  are 
restrained  by  subsequent  words»  to 
DQean  an  estate*tail. 

266,  267,  757 

38.  By  this  devise^  viz.—'*  I  give 
'*  and  demise  to  A,  her  heirs  and 
"  assigns  for  ever,  all  my  lands  at 
'*  B,  and  1  give  and  bequeath  to 
"  A.  aforesaid,  all  my  lands  at  C." 
— ^.  only  takes  an  estate  for  life 
in  |he  lands  at  C.  and  the  rever- 


sion shall  descend,  although  the 
will  begin  with  these  introductory 
words—'*  For  those  worldly  goods 
**  and  estates  wherewitii  it  hath 
**  pleased  God  to  bless  rac" — and 
contain  a  legacy  of  Is.  to  the  heir 
at  law;  Right  v.  Sidebotham.  T. 
21  G.  3.  Page  7 59  to  764, 

39»  So,  though  a  will  begins  with 
like  introductory  words  (No.  32.), 
and  then  the  testator  gives  all  his 
freehold  tenement  lying  in  G.  to 
A.  B.  and  C.  **  to  them  my  sister's 
**  sons,'*  and  theUf  among  several 
pecuniary  legacies,  leaves  lOs.  to 
his  heir  at  law.  A,  B,  and  C.  take 
only  for  life,  and  the  reversion  de- 
scends; Denu  V.  Caskin,  B.  it. 
JU.  18  G.  3.  -  7fiO,  761 

40.  So,  where  there  are  similar  intro- 
ductory words  (No.  32.),  and  the 
testator gvi^s  his  house  to  a  younger 
son  5.  and  after  the  death  of  6'.  to 
A.  and  B.  sons  of  S,  and  a  legacy 
of  If.  to  the  husband  of  his  heir  at 
law.  A,  and  B.  only  take  for  life, 
and  the  reversion  descends ;  Right 
V.  Russet,  Scacc.  H.  1  G.  3.    76l 

41.  So,  if,  after  a  simikr  introduc- 
tion (No.  32.),  the  testator  gives 
all  bis  real  estate  to  his  wifeybr 
life,  and  to  his  son  P.  after  his 
wife's  death  all  his  land  at  W.  and, 
among  several  legacies,  5s,  each 
to  all  his  grand-children,  among 
whom  were  his  heir  at  law,  P. 
.shall  only  take  the  land  at  JF.  for 
life,  and  the  reversion  shall  dc^ 
scend.  761,  762,  &  n.  [l] 

<0*  42.  Yet  such  introductory  words 
are  material  in  the  construction  of 
a  will ;  Maundy  v.  Maundy,  B.  /?, 
T.  8  G.  2.  760,  n.  [r?*] 

43.  By  a  devise  of — **  all  the  right, 
title,  and  interest  which  I  now 
have,  and  all  the  term  and  terms 
of  years  which  I  now  have  or  may 
have  in  my  power  to  dispose  of, 
after  my  death,  in  whatever  I  hold 
by  lease  from  Sir  J.  F.  and  also 
tie  house  called  the  Bell  tavern*-^ 

the 
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the  fee-simple  in  the  house  called 
the  Bell  tavern  pusses. 

Fi^e  762,  763 

44.  "  All  my  estate''  or  "  all  my  in- 
terest" arc  tantamount  to  an  ex* 
press  devise  in  fee.  763 

45.  But  a  devise  of  "  all  my  Unds 
at  A**  only  passes  an  estate  for 
life.  -  434, 763 

46.  Vide  Stock,  No.  2. 

t  WILLS  (the  Statute  of). 

f  Vide  the  Table  of  Statutes  after 
title  Statute. 

t  WINCH5:STER  (the  Statute  of  J. 

t  Vide  the  Table  of  Statutes  after 
title  Statute. 

WITNESS. 

1.  The  further  recompence  given  hy 
5  Eliz.  c,  9-  §  12.  against  a  wit- 
ness, for  non-attendance,  must  be 
assessed  by  the  court  out  of  which 
the  process  issues,  not  by  the  Jury 


DOT    the  judge  at    Nisi    Prius: 
Pearson  v.  /fc#,  H,  21  G.  3. 

Page  556  to  561 

2.  Debt  will  lie  on  such  assessment. 

561 

3.  A  witness  who  wilfully  absents 
himself  may  be  attached  for  the 
contempt.  -  56 1 

4.  Or  an  action  on  the  case  will  lie 
against  him.  -  56I 

5.  Vide  Costs,  No.  10.  Execu- 
tor, No.  2.  Evidence.  Ha- 
beas Corpus^  No.  1.  Trial, 
No.  5  Trustee,  No.  1.  Will, 
No.  13,  14,  15,  16,  17. 

WORKHOUSE. 

Vide  PooR-jRa^e,  No.  1.    Belief, 

No.  2. 

WRIT. 

Vide  Demurrer  to  Evidence^  No. 
4»  Elegit.  Enquiry.  Error. 
Evidence,  No.  3.  Exchequer- 
Chafnber.  Husband,  No.  3.  Vi* 
bification,  No.  1. 


FINIS. 


Brookcy  Printer^  Paternoster-Row^  London. 
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